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PRACTICE.

CHAPTER L

Ontain or THE AMERICAN COURTS OF ADMIBALTY, THEIR STRUC-
TURE, AND GENERAL PRrIXCIPLES OF PROCEDURE,

TaE revival of commerce after the subversion' of thg Maritme
Western Empire of the Romans, soon led to the gntinenta
institution by the enterprising commercial states
bordering on the shores of the Mediterranean, of
maritime judicatories under the name of consular
courts, and to the compilation of maritime codes
combining the wisdom of the civil law with the
customs and usages of the sea.

The great utility of these tribunals commended
them to other powers, and soon led to the establish-
ment of similar courts by all the maritime nations of
Europe. These courts were invested with a com-
prehensive jurisdiction relative to matters, whether
of contract or tort, pertaining to navigation and °
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commerce. Their forms of process and modes of
proceeding were borrowed from the civil law(a).
They remain substantially unchanged to the present
day, and their functions and powers are usually
designated under the denomination of Admira.lty
Jurisdiction(3).

The English Court of Admualty is of very high
antiquity, and its origin is probably nearly cotem-
poraneous with that of the maritime courts of the
continent. The nature and extent of its ancient
jurisdiction are involved in some obscurity, but it
seems to have had cognizance of all questions of
prize; of torts and offences committed not only
upon the high seas, but in ports within the ebb and .
flow of tide; of maritime contracts and navigation;
and also the peculiar custody of the rights, preroga-
tives and anthorities of the crown in the British
seas. Its forms of procedure were derived from the
civil law, and the rules by which it was governed
were the ancient laws, customs and usages of the seas.

" In fact, the admiralty of England, and the maritime

courts of the other powers of Europe, appear to
have been formed upon the same model, and their
jurisdiction to have included the same subjects as
the consular courts of the Mediterranean(c).

As the British colonies in the West Indies and -
on this continent grew into commercial importance,

(a) The recovery of the original copy of the Pandects (supposed
to have been found at Amalphi), not long before the period here re-
ferred to, gave a new impulse to the study of the Roman law on the
continent of Europe and in England. 1 Kent’s Comm., 475.

(5) De Lovio v. Boit, 3 Gallison’s R., 472. ‘(c) Id., 399.
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vice.admiralty courts were established hepe, with
extensive powers derived from royal commissions
and acts of Parliament. They also proceeded ac-

cording to the course of the civil law. After the

Declaration of American Independence, these courts,
in the colonies ‘which were parties to it, became
state courts of admiralty, and continued to exercise
their powers as such until the organization of the
national government., The same cogent motives of
expediency which impelled the people of the United
States to confide the power to regulate commerce
with foreign nations and among the several states
exclusively to Congress, constrained them also to
invest the national judiciary with exclusive cogni-
zance of all cases of admiralty and maritime juris-
diction(a).

Congress, at its first session, in the exercise of its
power conferred by the Constitution to ordain and
establish other courts, inferior to the Supreme Court,
institated the district ocourts, and invested them
with “exclusive original cognizance of all civil
causes of admiralty and maritime jurisdiction, includ-
ing all seizures under laws of impost, navigation, or
trade of the United States, where the seizures are
made on waters which are navigable from the sea
by vessels of ten or more tons burden, within their
respective districts, as well as on the high seas(s).”
The district courts of the United States are,
therefore, courts of admiralty, and constitute the

(a) Oonstitation of the United States, Art. 1, §1.
() Act of Sept. 24, 1789, ch. 20, § 9; 1 Stat. at Large, 73.

8
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VOL & oixly American tribunals of this character for the
exercise of original jurisdiction. The extent of this
jurisdiction, the leading principles and rules of law
applicable to it, and the sources whence they are
derived, have been treated of in the first part of
this work. It remains now to point out the forms
and modes of procedure which constitute the Prac-
T1I0E of the American courts of admiralty, in civil
cases, other than those of seizure, under the laws of
impost, navigation and trade(a).

Legustve By the act of September 29, 1789(3), (passed, it
o wmt will be observed, a few days after the Judiciary
fos? 7 Act, above referred to), entitled “An act to regulate
processes in the courts of the United States,” it is
enacted “ That all writs and processes, issuing from
the Supreme or Circuit Court, shall bear test of the
chief justice of the Supreme Court; and if, from a
Tost o-'ndm district court, shall bear test of the judge of such
o oite. court, and shall be under the seal of the eourt from
mocerk. whence they issue, and signed by the clerk thereof.”
This act was, by its terms, limited in duration to the
end of the then next session of Congress: it was,
however, continued for one year longer; and then
the permanent act of May 8, 1792(c), usually
denominated the Process Act, was passed. The
first section of this act is like that (above cited) of
.

(a) The practice in cases of seizure is, to & considerable extent,
regulated by acts of Congress, and has been treated of by the author
in another work, to which the present may be regarded as a supple-
ment. See Conkling’s Treatise on the Organization, Jurisdiction and
Practice of the Courts of the United States.

(b) Oh. 21; 1 Stat. at Large, 98.
(c) Ch. 56 ; 1 Stat. at Large, 275.

f
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the antecedent temporary act, except that it makes OHAP-1.
provision for the test of process, from the Supreme
and Circuit Courts, in the name of the senior associate
justice of the Supreme Court, when the office of
chief justice may happen to be vacaht; and of
process from the district court, in the name of the
clerk of that court, when the office of judge is
vacant.  The act of 1789 directed “that the forms
and modes of proceeding in causes of equity and of
admiralty and maritime jurisdiction, shall be accord-
ing to the course of the civil law.” But the language |
of this provision was modified by the act of 1792,
by the second section of which it is enacted that the
forms of writs, executions and other process, and the
forms and modes of proceeding in suits of equity,
and in those of admiralty and maritime jurisdiction,
shall be “according to the principles, rules and "m
usages which belong to courts of equity, and to -eaordhg.w
courts of admiralty respectively, as contradistin- M“:x ol
guished from courts of common law, except so far as *™™
may have been provided for by the act to establish
the judicial courts of the United States, subject, Fmeis
however, to such alterations and additions as the =l
said courts, respectively, shall, in their dxscretlon,
deem expedient, or such regulations as the Supreme
Court of the United States shall think proper, from
time to time, by rule, to prgscn"be to any circuit or
district court, concerning the same.”

These are the only legislative provisions which m
Congress saw fit to enact, except with respect to ™
cases of seizure, to regulate the practice in admiralty.
They may, it is supposed, justly be regarded as little

ADMIRALTY PRACTICE. 5

)
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YOL 5  else than a recognition and exprees sanction of exist-

ing rules of procedure. .

At the date of the passage of the permanent
Pprocess act; we had been sixteen years an independent
people, during thirteen years of which the admiralty
jurisdiction had been administered in the state
courts of admiralty, and during the residue of the
time in the national courts; and it is to the “prin-
ciples, rules and usages” of these tribunals that
the act may be supposed to refer. Such is the
construction given to it by the Supreme Court in
the case of Manro v. Almeida. “In giving a con-
struction to the act of 1792,” say the court, “it is
unavoidable that we should consider the admiralty
practice there alluded to, as the admiralty practice
of our own country, as grafted on the British
practice ; and if, in fact, a change had taken place
in the practice of the two countries, that of our

-own certainly must claim precedence(a). -

The important power conferred by the process
act upon. the Supreme Court to prescribe rules of
practice in admiralty, has never, until very recently,
been exercised; and, as in the absence of any
common standard was unavoidable, the practice has

.continued uncertain, variant and perplexing. This

was a serious evil, and had long been a subject of
regret and of just complaint. .

By an act of Congress, passed August 28, 1842(2),
the power of the Supreme Court to prescribe rules
of practice in admiralty cases was reiterated in very

(a) 10 Wheaton’s R., 473 (8 Curtis’s Decis. 8. C., 427).
(b) Ch. 188, § 6; 5 Stat. at Large, 516.
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ample terms; and at the January term, 1845, a well AP .
digested body of rules was framed and projigated,
entitled “ RuLxs or PrAcTIOR OF THE COURTS OF THE Ecles pre-
UNTreD STATES, IN OAUSES OF ADMIRALTY AND MARI Gt °
TIME JURISDICTION, ON THE INSTANCE SIDE OF THE
Courr(a).” A copy of these rules will be found in

the Arpespix. They are by mo means to be
regarded as mere arbitrary regulations originally
devised by the Supreme Court, and having no higher

claim to its sanction than their sapposed adaptation

to their object. On the contrary, they embody,
substantially, the most authoritative and approved

of the customary usages and frpms of admiralty Ht\'
practice, with sach modifications as were deemed
necessary to adapt them to the structure of our

courts, and as seemed to be demanded by the injunc-

tion contained in the act of 1843, above cited, so to

regulate the practice of the.courts “as to prevent

delays, and to promote brevity and succinctness in

all pleadings and proceedings therein, and to abolish

all unnecessary costs and expenses.” The high

value of these rules consists in the greater degree of
certainty, uniformity and stability which they have
imparted to admiralty proceedings, and which it was

their chief design to secure. As they are of the

highest authority, I shall consider it unnecessary, in

general, to cite other authorities relative to points
concerning which they contain explicit directions.

It is hardly necessary to remark, however, that

they constitute little more than a skeleton, the

(a) 8 Howard’s R., 8.
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VoL % integuments of which are to be drawn from the

principles and general usages of admiralty pro-
cedure, or supplied by additional rules of court.
It should be understood, moreover, that they are
not to be considered as abolishing or saperseding
prior authorized rules of practice, except in cases
of inconsistency. In some instances, therefore,
there may be a choice of means to effect the end
in view.

The United States, oollectlvely, are divided into
fortysix judicial districts, besides the District of
Colambisa, in each of which there is a district court,
possessing conamon law as well as admiralty juris-
diction.

As courts of admiralty, the district courts are
PrizE and INsTANCE(a) courts. The present work
relates exelusively to their jurisdiction and pra.ctlce
in this latter character.

All actions in the admlralty are either in rem,
against the thing; or ¢n personam, against the
person. -

The party instituting the suit is called the kbellant.
Suits n rem are entitled in the name of the libellant
against the thing libelled, most commonly a ship;
and he who appears and is admitted to defend is
called the clasmant, respondent, or defendant(b).

(a) As Instance Courts, they afford redress on the application,
prayer or solicitation, i. e., at the instance of the suitor. Thus, there
was anciently in England s court of equity, called the Court of Re-
quests. Or this may originally have been the French word instance,
one of the definitions of which is demand, suit, or cause pending at law.

() In the English admiralty, suits ¢n rem against a ship are enti-
tled in the name of the ship, with the name of the master subjoined,
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‘When the suit is ¢n pereonam, the person a.gainsf GBAP. 1.

whom it is brought is called the respondent, defend-
ant, or libellee(a).

The practitioners, on the admiralty side of the
ocourt, are denominated PROCTORS and ADVOOATES;
names corresponding . respectively with those of
attorney and counsellor in courts of common law
jurisdiction, and solécitor and counsellor in chancery.
But those by whom the cange is conducted in court,
are usually spoken of under the general denomina~
tion of counsel.

The court consists of a single supee. Its records,
relating to both branches of its jurisdiction, are
kept by one and the same officer, denominated the
OLEBK. '

thus: Froma, Findlay. In this country, the usage has most com-
monly been, as stated in the text, to name the libellant, and when a
claimant appears, to subjoin Ais name, instead of that of the master,
to the name of the ship, thus: Jorx Dox, v. Tax Sure (or Brie, &c.)
Mary; and, subsequently, if there is a claiment, Joux Doz v. Tux
Suir Many; RicHarD Rox Claimant. In the Reports of cases deci-
ded in the High Court of Admiralty of England, the name of the
vessel and of the master, only, appear at the head of the report; and
this form is adhered to, even when the suit is in personam against the
master of the vessel. (Se¢ The Jack Park, Little, master, 4 Rob. R.,
308.) Laetterly, in this country also, the name of the libellant is
omitted, but that of the claimant is generﬂly snbjomed to the name
of the vessel. In & few instances in Ware’s Reports, the English form
is adopted. This innovation upon the Eaglish practice is in bad taste,
inconvenient and much to be regretted. It is the result, not of design
founded in the supposition of its utility, but of ignorance.

(a) Inalate case before Mr. Justice SToRY, in which this appellation
had been applied to the defendant by counsel at the argument, he com-
mended it as very proper. Whether it is in use out of Massachusetts,
I am not apprised.

2
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The executive officers of the court are the MARSHAL
of the district and his deputies.

The ocommissioNErs of the circuit and district
courts of the United States are highly important
officers; and as the nature and extent of their
powers and duties seem not to be generally well un-
derstood, it may be useful to enumerate them here,
although some of them have no relation to the
particular subject of this work.

The office of commissioner was created by the
act of February 20, 1812(a); by which the circuit
courts are authorized, whenever the extent of their
districts renders it necessary, to appoint such and
so many discreet persons within the district, as may
be necessary, to take acknowledgments of bail and
affidavits, to have the like force and effect as if
taken before a judge of the court; and for the per-
formance of these services, the same fees were to
be paid as were allowed by the laws of the state
where they were performed, for the like services.
The powers of these officers being by this act
limited to suits or proceedings in the circuit courts,
an additional act was passed in 1817(3), authorizing
them to take affidavits and bail in civil causes, to.
be used in the district courts. They thus became
commissioners as well of the district as of the circuit
ocourta. But, by this act, another, and highly im-
portant additional power is also conferred upon
them, viz, that of taking depositions, de bene esse,

(a) Oh. 25; 2 Stat. at Large, 679.
(b) Oh. 30; 3 Stat. at Large, 350.
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1

in civil - cases, under the thirtieth section of the OHAR1.

Judiciary Act of 1789.

The power conferred by these two acts, to take
affidavits and depositions, extends as well to suits
in the admiralty as to those at law and in equity;
and, as we shall see, these officers are now, by the
rules of practice in the admiralty and maritime
causes, empowered to take admiralty stipulations.

By a late act(a), commissioners are further invested .

with “all the powers that a judge or justice of the
peace may exercise,” under and in virtune of the
sixth section of the act of 20th July, 1790, for the
government and regulation of seamen in the
merchant service. The power here referred to will
be the subject of comment in the sequel. It is that
of granting a summons in behalf of seamen to
whom wages are due, calling on the master to show
cause why admiralty process should not issue against
the vessel; and if no sufficient cause be shown,
granting a certificate authorizing the issue of such
process().

(a) Act of August 23, 1842, ch, 188, § 1; b Stat, at Large, 516.

(b) By the act last above cited, these officers are empowered * to
exercise all the power that any justice of the peace, or other magis-
trate of any of the United States, may now exercise in respect to
offenders, for any crime or offence, by arresting, imprisoning, or bail-
ing the same,” under. and by virtue of the thirty-third section of the
Judiciary Act of 1789. And by the second section of the same act, it
is farther enacted “That in all hearings before any justice or judge of
the United States, or any commissioner appointed as aforesaid, under
and in virtue of the said thirty-third section of the act entitled ‘ An
act to establish the judicial courts of the United States,’ it shall be
lawful for such justice, judge or commissioner, where the crime or
offence is charged to have been committed on the Righ seas or else-
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By Rule x11v of the Rules of Practice in Causes
of Admiralty and Maritime Jurisdiction, it is or-
dained that “In all cases where the court shall

where within the admiralty and maritime jurisdiction of the United
States, in his discretion to require a recognizance of any witness
produced in behalf of the accused, with such surety or sureties as he
may judge necessary, as well as in behalf of the United States, for
their appearing and giving testimony at the trial of the cause, whose
testimony, in his opinion, is important for the purposes of justice at
the trial of the cause, and is in danger of being otherwise lost.”

By the act of August 8, 1848, ch. 98, § 6, it is enacted “Fhat upon
the necessary proof being made to any judge of the United States, or
other magistrate having authority to commit on criminal charges
against the law of the United States, that a person previously admit-
ted to bail on any such criminal charge is about to abscond, and that
his bail is insufficient, it shall and may be lawful for any such judge
or magistrate to require such person to give better security, or, for
default thereof, to cause him to be committed to prison; and, to that
end, an order for his arrest may be endorsed on the former commit-
ment, or & new warrant therefor may be issued by such judge or
magistrate, setting forth the cause thereof.” The terms “other
magistrates having authority to commit,” etc., have been understood
to embrace commissioners. The policy of the act, and the relation it
bears to the other enactments referring to the same general subject, and
in which commissioners are expressly named, favor this construction.

And by another act, passed Aungust 8, 1846, ch. 105, entitled *“ An
act more effectually to provide for the enforcement of certain provi-
sions in the treaties of the United States,” these officers, as well as the
district and-circuit cqurts of the United States, are empowered, upon
the application of the consuls, vice-consuls or commercial agents of
foreign powers with which the United States have entered into treaty
stipulations to the effect mentioned in the preamble of the act, to issue
process for the purpose of enforcing the awards and decisions of such
consuls, etc., relative to controversies which may arise in our ports,
between the masters and crews of vessels belonging to their respective
countries.

There is still another power of great delicacy and high responsibility,
which, as I have seen it stated in a newspaper, has, in one instance at
least, been exercised by ope of these officers, viz., that conferred by
the Treaty of Washington, on “the judges and other magistrates of
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deem it expedient or necessary for the purposes of CHAP 1.

justice, the court may refer any matters ariging in
the progress of the suit to one or more commission-
ers, to be appointed by the court, to hear the parties
and make report therein; and sach commissioner or
commissioners shall have and possess all the powers

the two governments” of the United States and Great Britain, of
issuing warrants for the apprehension of certain fugitives from justice,
upon the requisition of the two governments respectively. The question
is, whether these officers are “magistrates,” according to the true
iterpretation of the term as used in the treaty. It is true that some
of the powers specifically confided to them by law are the same as
some of those exercised by public functionaries usually denominated
magistrates: it is true, also, that these common powers are analogous
to those conferred by the treaty. The title of magistrate, in its
general senss, is very comprehensive. In the Treaty of Washington,
however, it obviously imports a judicial officer. But a commissioner
has no general authority. He can exercise only certain specific powers,
expressly conferred upon him by special laws. He is not, by any of
these laws, denominated a magistrate, unless the sixth section of the
act of 1846, ch. 98, where the term “ magistrate ” is oouple:l with the

words “ having authority to commit,” etc., forms an exception ; nor is

he designated by law, or by usage, under any of the names by which

jodicial officers are known. He is uniformly called a commissioner,

with some addition descriptive of his functions. He is merely an

sdjunct snd auxiliary to the judicial tribunals of the United States.

He is appointed by the circuit court, as the clerk of the court is

appointed, and who is also authorized, by special laws, to exercise, in

cases of emergency, several powers belonging primarily to the court.

Upon the whole, therefore, it would seem that there is at least ample

ground for doubt whether these officers can lawfully execute the

power conferred by the treaty npon magistrates.

The foregoing part of this note was printed in the first edition of
this work, and the doubt mentioned at the conclusion of it has been
corroborated, if not established by the act of August 12, 1848, ch.
167, passed about the same time, providing for the better execution of
the treaty stipulation above referred to. Theact, among other things,
directs the appointment by the courts of the United States, of special
commissioners, to execute the duties in question.
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VOL-%  in the premises which are usunally given to or exer-
cised by masters in chancery in references to them,
including the power to administer oaths and examine
parties and witnesses touching the premises.”

This rule sanctions the appointment of one or more
commissioners to act in a particular case, pro kac
vice; and a person so appointed would be, to”the
extent of his special powers, an officer of the court.

- But the rule doubtless also anthorizes the designa-
tion of persons, at places where these services are’
likely to be often required, to act as commissioners
generally, in cases as they arise. In the District
Court of the United States for the Southern District
of New-York, it has long been the practice, ander
one of the general rules of the court, and also in
some if not all of the other districts, to refer
matters of detail to the clerk of the court, 60 nomine.
This practice, it is supposed, may still be adhered to

- consisterdly with this rule; and even if it be doubt-

' ful, the difficulty may be easily removed by appoint-

ing the clerk a commissioner for that purpose. In
the English admlralty, references are made to the
registrar, or, in cases requiring mercantile skill, to
the registrar “and merchants;” and such is also

. the practice in the American courts.

Towhster-  The question, to what extent, or for what pur-

mouwsor poses the district courts of the United States, as

wewobe courts of admiralty, are to be deemed at all times

Py open, is one of primary importance, upon which

some diversity of opinion has prevailed. The only
reported case I have met with, in which the question
has been brought under judicial discussion, is that
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of The Unsted States v. The Schooner Litdle Charles, ©HAF-1-
before the late Chief Justice MArsEALL, on appeal
from the District Court of the Eastern District of
Virginia. The schooner had been seized and libelled
for a violation of the embargo laws; atd -during the
pendency of the suit in the district court, she was
released from arrest and delivered to the:claimant
on bond, in pursnance of an order of the judge made
at chambers; and the queston was, whether the
order was valid, not having been made in open court.
Chief Justice MarsmaLr held that it was. This
objection,” he said, “seems rather technical than
substantial. By law, the district judge alone com-
poses the court. He is a court wherever and when:
ever he pleases. No notice to parties i8 required;
no previous order is necessary. The various a» parte
proceedings which admiralty proceedings require,
render this informal mode of acting essential to
justice and expedition. The judge will take care
that neither party be injured by the orders which
he makes av parts; and where they are of course, it
is convenient that they should be made without the
formality of summoning the parties to attend. It
does not seem to be a violent construction of such
an act(a), to ‘consider the judge as constituting a
court whenever he proceeds on judicial business.
Such seems to have been the practice in this.and in
other distriets of the United States. Had the judge
prefixed to his order such words as these: ‘At a

special court, beld at on this day

(a) The Judiclary Act, giving to the judge suthority to hold special
courts, previcusly refarred to by the Chief Justice. »
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YoL.&  of it is ordered, etc.,’ the proceeding would

have been regular; for the law does not, in terms
at least, require that the order for a special court
should be made in court, or made any given time
previous to its session. To every purpose of justice
the order of the judge, made in his character as
judge, is made by him as a court, whether he
declares himself, in words, to be a court, or not.
This order i, in its nature, judicial. It is such an
order as may be made ar parts, .it is signed by the
judge in his official character, and is directed to the
officer of the court. Under such circumstances, I-
cannot overturn a practice which is convenient,
which is-not liable to abuse, on a mere technical
objection(a).”

This opinion was given in 1819. Few will doubt
that there must be force in reasoning which was
satisfactory to the mind of Chief Justice MapsmALL.
But the view he took of the subject seems either
not to have occarred, or not to have carried con-
viction to the minds of all others; for, in 1832, an
act of Congress was passed for the express purpose
of conferring on the district judges the same power
—that of ordering the delivery of property to the
claimant, “in vacation”— which he held to exist
before the. passage of the act(3). And there is a
later act containing many important provisions rela-
tive to.the judiciary, which defines, and may
possibly be regarded as also limiting the powers of
the district judges, in admiralty suits, when not

(a) 1 Brockenbrough’s R., 380.
(b) Act of April 5, 1832; 4 Stat. at Large, 503.
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actually sitting in court at a stated or formally CHAP.1.

appointed special session thereof. The enactment
referred to is as follows: “That the district courts,
a8 courts of admiralty, and the circuit courts, as
courts of equity, shall be deemed always open for
the purpose of filing libels, bills, petitions, answers,
pleas, and other pleadings ; for issuing and return-
ing mesne and final process and commissions, and
for making and directing all interlocutory motions,
orders, rules, and other proceedings whatever, pre-
paratory to the hearing of eauses pending therein
upon their merits. And it shall be compatent for
any judge of the court, upon reasonable notice to
the parties, in the clerk’s office or at chambers,
and in vacation as well as in term, to make and
direct, and award all such process, commissions, and

interlocutory orders, rules, and other proceedings,

whenever the same are not grantable of course
according to the rules and practice of the court(a).”

The particular objects of the second branch of
this section of the act appear to have been to em-
power each of the judges of the circuit courts,
separately, to exercise the powers conferred by the
first branch of the section on the court, and to pre-
scribe the simplest manner in which these powers
might be executed by the judges of the two courts.
The enumerated powers seem to have been intended
to embrace every act which may be required of the
court in canses prior “to the hearing upon their
merits ;” and to that extent, the statute places the

() Act of August 23, 1842, ch. 188; 5 Stat. at Large, 516,
3
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VoLt gnbject on the footing mpon which C. J. Mas-

sHALL supposed it to rest before. But though
the case above cited did not require him to express
an opinion upon the authority of the judge to hear
& cause on its merits at any time, his course of
reasoning would seem to lead to this result. In
this respect, therefore, the statute may possibly be
thought to abridge the power ascribed by him to
the Chief Justice.

But even under this construction of the act, where
a cause is not heard on the return day of the pro-
cess, a3 — in cases of minor importance, especially in
suits for seamen’s wages — frequently happens, as I
understand, in the Southern District of New-York,
and, as I am well informed, 'in the District of Massa-
chusetts; and where no day .of hearing is fixed on
the return day, which, however, it always ought to
be, unless there be some special and sufficient reason
to the contrary, it is supposed that the judge might,
at any time after a cause was ready for a final
hearing, on the application of the parties, or of either
of them, appoint a special session for the purpose
of such hearing. The act giving the power to
appoint special sessions of the district coury does
not preseribe the mode of doing it. In this respect
it differs from the act authorizing the appointment
of special sessions of the circuit court, for which
purpose a previous notice in a newspaper is required.
Should a judge consider it to be his duty to exercise
this power at the instance of one of the parties, he
ought, doubtless, to take care to require reasonable
notice to be given of his order to the opposite
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party ; for although the parties to an adwmiralty snit OHAP.1.

are presumed to be always present in court, to take
note of its proceedings, this presumption would not
embrace an extraordinary act done at chambers. It
is supposed, also, that special courts, for the purpose
of admiralty proceedings, might, by an order made
and published for that purpose, be lawfully
appointed prospectively, to be held at stated periods,
as on a certain day of edch week, or month, for
example ; and that at such sessions causes might be
heard on their merits, as at a stated session.

Bat the possible constructions above mentioned,
of the act of 1882 and of 1842, do not by any
means appear to be necessary. On the contrary,
the former may have been intended only to remove
doubts or scruples, supposed or known to exist in
some of the districts, as to the authority of a judge
of the district court, in vacation, to direct the
delivery of property seized under the revenue
laws(a); and the latter act may not unreasonably
be supposed to have been designed for a similar
purpose, and also for that of inculeating as a duty,
what it may have been thought might otherwise be
regarded only as a power to be exercised, or to lie
dormahnt, according to the inclination or eonvemenoe

of the judge.

(a) 1 remember to have somewhere met with the expression of a
doubt to this effect, by Mr. Justice Srory; and indeed there seems
to be ground for it, in the language of the eollecuonu:t in virtne of
which such seizures are made.
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Or tHE TIME WITHIN WHICH SUITS IN THE ADMIRALTY MAY
BE PRrOBECUTED. -

There is no statute of the United States limiting
the period within which suits in the admiralty, of
any description, are to be brought. The omission,
in regard to suits for seamen’s wages, at least, is
remarkable; since, with respect to these, it has been
thought necessary to prescribe minute regulations in
other respects,

In common law actions, the laws of the states,
respectively, furnish the rule of limitation, to the
national courts, under that provision of the Judiciary
Act by which it is declared that ‘‘the laws of the
several states, except where the Constitution, treaties
or statutes of the United States shall otherwise
require or provide, shall - be regarded as rules of
decision in trials at common law, in the courts of the
United States where they apply.” But this provi-
sion, it will be seen, does not embrace suits in the
admiralty. In a suit ¢»n personam, brought by a
mariner for the recovery of wages, in the District of
Massachusetts, it was, nevertheless, insisted that the
action was barred by the statute of limitations of
that state, as & part of the lav loci, upon general
principles. The district court overruled the plea,
and the decision was affirmed by Mr. Justice Story,
on appeal. His opinion was that the terms of the
act did not, in fact, embrace a proceeding in the
admiralty ; a libel ¢n rem or personam not being, in
the language of the act, “an action of account or
upon the case.” But he also strongly intimated the
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opinion, that inasmuch as the admiralty and maritime oHAP. 1.

jurisdiction is confined exclusively to the courts of
the United States, a statute of.limitation, of a state,
could not, proprio wvigors, apply to suits on the
admiralty side of these courts(z). In another case,
also, a suit for wages, it was, by the same learned
judge, farther held, that the statute of Anne, limiting
suits in the admiralty for seamen's wages to six
years, is not operative in the courts of the United
States; the colonial vice-admiralty courts not being
named in the act, and there being no evidemce that
this limitation had, in fact, ever been adopted by
them. He was of opinion, moreover, if it were
shown that the statute of Anne had been adopted
in practice by the colonial courts, before the revolu-

tion, it would not follow that it was obligatory upon -

" the admiralty courta organized under the government
of the Uhnion ; these courts deriving their powers
and authority from the constitution and laws of the
United States, and having no connection or depen-
dence upon the colonial vice-admiralty courts(s).-
It follows, then, from these decisions, assuming
them to be sound, that suits in the admiralty are
subject to no definite limitation in point of time;
but it is by no means to be supposed that they are
exempt from restriction in this respect. On the
contrary, it is a settled doctrine in the admiralty,
that stals demands will not be entertained. “There

is surely,” said Lord Srowzwy, “a principle of hml-

(a) Bowsn v. Jones, 2 Gallison’s R., 477.
(b) Willard v. Dorr, 3 Mason’s R., 91.



22

YOL. .

Iu sults dn

ADMIRALTY PRACTICE.

tation, in the administration of every system of
jurisprudence, to be derived out of the nature of
things, which entitlessthe court to avail itself of the
universal maxim, ‘vigdantibus non dormientibus
subservvunt leges(a).)™ This was said in the case of
a bottomry bond; and the succeeding remarks of
this eminent judge illustrate an important principle,
viz, that the application of the maxim quoted by
him, to a given ¢ase, ought to depend upon all the
considerations and circumstances belonging to it,
which, in point of general expediency, as well as
private justice, affect the propriety of such appliea-
tion. But the discretion to be exercised by the
courts, in this respect, is by no means an unlimited
and arbitrary power. On the contrary, it has been
justly said by Mr. Justice Story, that “courts of
admiralty, like courts of equity, govern themselves
in the maintenance of suits by the analogies of the
common law limitations().”

JoiNpER OF ParTIES.

The ‘principles relative to the joinder of parties
in personal actions are essentially the same in courts
of admiralty as in courts of common law. In actions
& condractu, all the persons with whom the contract
was made, if living, ought to join as libellants in the
action. Thus, if several persons have jointly fur-
nished materials, labor, or other necessaries for the
repair or outfit of a vessel, and choose to sue the

(a) The Rebecca, 5 Robinson’s R., 102
(b) The Brig Sara Anne, 2 Sumner’s R., 207, 212.
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owner or master, instead of having recourse to a CHAP-L.
suit ¢» rom against the vessel, they should sue
jointly ; and, on the other band, where the contract
has been jointly made by several persons, they are
to be jointly sued. If, for example, in the case of
material-men, there are several part-owners of the
vessel, the suit ought to be against them all. So,
also, with respect to actions av délicto: where two
or more persons have received a joint injury, as by
being jointly interested in the thing which waa the
subject of the injury, they should all join in the
action. Thus, if there be several part-owners of a
ship or goods injured by collision, they ought all to
join in an action againet the master or owner of the
vessel by which the injury has been done; but, on
the other hand, joint tort-feasors, being severally as
well as jointly liable, may be sued separately. These
rulgs are*neceesary for the purpose of preventing
unnecessary litigation, and, in matters of contract,
to insure impartiality in the enforcement of legal
responsibilities. .As such they ought to be observed,
under all ordinary circamstances; but courts of
admiralty administer justice av bono & mguo, and
are therefore bound to take care that it shall not be
obstructed .in its course by a rigid adherence to
technical rules. The foregoing rules forbid the non-
joinder of proper parties. The rules prevailing in
the common law courts, tonching . the mes-joinder of
improper parties, are also applicable to suits ¢n per
sonam in the admiralty, and are in their nature
imperative. Persons between whom there is no
Privity, can neither join as libellants, nor be joined
a8 respondents, in the samelibel. Thus, it was held
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voL.s. by Mr. J ustice StorY, that a libel against two pe

Io sults
n rem.

sons, charging them severally with separate an
distinct acts of assault and battery, could not t
sustained(az). Thesame rule would apply, a fortior
to an action ar contractu, and would in both cas
extend to libellants as well as respondenta.

With the exception of mariners, suing for wage
who have always been, in some respects, a favore
class of suitors in the admiralty, and who have lor
been permitted to sue jointly, the same principl
are supposed to be applicable to the joinder or no
joinder of libellants suing 4n rem ; and though ¢
persons who have a proprietary interest in the thir
proceeded against, may appear as claimants in tl
suit, and thus, in & general sense, become defe
dants, although their interests are distinct, yet whe
there is no privity of interest among them, each
bound to interpose his claim separately for his ow
interest, specifying it(5). Thus in salvage cases t|
proper course is to make all the co-salvors partic
including the owners of the salvor ship, who,
anch, are entitled to share in the salvage; or tl
underwriters, when there has been an abandonme
of the property to them, and it has been accept:
by them; and if any of the salvors are omitted
the original libel, and the property has already be:
arrested, and is in the custody of the court, und
process, they may bring forward their claims 1
suitable allegations, connecting themselves with t
salvage service, and thus make themselves parti

(a) Thomas v. Lane, 2 Sumner’s R., 1.
(b) Stratton v. Jarvis and Brown, 8 Peters’s R., 4 (11 Curt
Decis. 8. C., 3).
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Such allegations being admitted by the court, and CHAP-1.

filed, are necessarily brought to the notice of all the
other parties, and the formality of notice by process
is not required ; and it may be said, in general, that
where separate libels or claims are unnecessarily
filed, it is at the peril of paying costs(a).

JoinpeEr OF AcriONs.

With respect to the joinder allowable in the Nosua

American courts of admiralty, of several demands,
more or less distinct, in the same suit, it would be

(a) The Henry Ewebank, 1 Sumner’s R., 400, Where a fiat boat
had been sunk by collision, whereby the boat and her cargo were lost,
the cargo but not the boat being insured, the insurance had been
paid under an agreement between the underwriters and the owners of
the boat and part of the cargo, that the latter should institute a suit
for the benefit of the former, to recover damages sustained by the
collision, and an action was accordingly brought in the name of sach
owners, in which they claimed to recover the value, as well of their
boat as of the cargo. The two-fold character assumed by the libel-
lants was held to be no objection to the action, the rule being that
“all persons entitled, on the same state of facts, to participate in the
same relief, may join as libellants, whether the suit be in personam or
inrem.” Freiz et al. v. Bull et al., 12 Howard’s R., 466 (19 Curtis’s
Decis. 8. C., 249). :

And in a suit for salvage against the vessel and cargo saved, the
cargo having been delivered to the consignees who resided near the
place where the suit was brought, and the master being the owner of
one-fourth of the vessel, it was held to be irregular and inadmissible
for him to appear as claimant of the cargo as well as of the vessel.
Had the suit been instituted at a great distance from the residence of
the owners and consignees of the cargo it would have been otherwise.

The several owners of different parts of the same cargo shipped for
conveyance may join in a suit in rem for damage or loss of the goods
in transportation. Richv. Lambert, 12 Howard’s R., 347 (19 Curtis’s
Decis. 8. C., 171).

4 ’
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VoL 3 unsafe to attempt to lay down any very exact rul
Such of the rules upon this subject, prevailing
courts of common law, as result from divemiti
in the forms of pleas and of judgments, having 1
similar foundation to rest upon in the admiralt
are, of course, inapplicable. And, on.the oth
hand, although an admiralty suit bears a mu
closer analogy to a suit in equity than to a comm«
law action, it cannot be asserted that exceptions
a libel on the ground of multifariousness, deper
in all respects, upon the same principles that a
applicable to the like objections to a bill in ch:
cery. Indeed, there seems to have been a gre
diversity of opinion and practice, in this particul:
among the several courts.

Rule s The learned and experienced judge of the Unit

podge States for the Southern District of New-York,
his summary of the practice in his own cou
observes, that “causes of action, however unc
nected and dissimilar, may be prosecuted in 1
same suit in admiralty; such as claims resting
hypothecation or privilege, or arising ex contrac
or ex delicto; but this practice does nmot per
parties being joined as libellants, whose interests
not rest upon a cause of. action common to all, 1
to beg made co-respondents, unless they are subj
to a common responsibility in the matter(a).”

Rule ss It is laid down in Dunlap’s Admiralty Pract

Frasiee?® that “In admiralty suits, in personam, all cause:
action of admiralty cognizance, existing betw
the same parties, whether founded on contract

(a) Betts’s Admiralty Practice, 20.
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tort, may be joined in the libel and stated in OHAP..

different articles, as in several counts in a .declara-
tion at commonlaw(a).” And he cites two manuscript
cases, decided in the District Court for the District
of Massachusetts, in support of this unlimited pro-
position. He adds, however, that causes of action,
ar contracty and ex delicto, are not, in that court,
required to be joined. Whether, in either of the
cases referred to by Mr. Duxrap, the doctrine
stated by him was distinctly adjudicated on ex-
ception taken to the libel for multifarousness, does
not appear; but the learned judge of the District
Court for the District of Maine, in an elaborate and

forcible judgment, has not hesitated to repudiate Qptoion ot

this doctrine, in its broad . extent, as unsound in
principle and unsupported by authority. In the
case before him, which was a suit in personam, in
behalf of a seaman against the master, the libel
comprised, in one article, a demand of wages, tech-
nically denominated a cause of subtraction of wages ;
and, in apnother article, a demand of damages for
personal injuries, technically called a cause of
damage.

Judge WarE admitted that it was a common
practice in the admiralty to proceed in the same
libel, for wages earned in a particular voyage, and
for damages for a tortious discharge of the seaman
in the course of the same voyage(d); and that a

(a) Dunlap’s Admiralty Practice, 88, 89.

(b) Emerson v. Howland, 1 Mason, 46; The Exeter, 2 Rob., 261 ;
The Beaver, 3 Rob., 92; The Gloucester, 4 Peters’s Ad. R., 403,
note, 406.

Prattv,

Thomas.
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VoL-3  geaman might recover, in the same suit, wages, an

the statute allowance made to a mariner, who

discharged from a vessel in a foreign country wit
his own consent(a). But the superadded claims i
these cases had been admitted, he said, rather :
being in the nature of additional wages, or asclair
legally connected with and growing out of tl
principal claim, than as distinct and independe
canses of action. It was true, also, that.the exte
to which different actions may be united in a sing
suit, and prosecuted together in the admiralty,
not very clearly defined by any settled rule of jur
prudence. In the practice of the common I
courts, several independent causes of action may
comprised in one suit, provided they are of t
same nature, and the course of proceeding is in
the same ; and this, though contrary to the rule
chancery, is according to the modern practice,

least, in the civil law courts, which allows an in
finite number of distinct and unconnected acti
to be united in one suit, provided they are all
the same general nature, and they do not occas
a confusion in the course of proceeding. If 1
effect is produced, the libel is liable to the dilat.
exception, inept® cumulationis, in the nature ¢
demurrer for want of form.

But the danger of confusion is' mot the «
reason for limiting the indefinite liberty of unit
different actions in one suit; and the object
to the admission of multifarious matters in this fc
apply with nearly the same force in the admir

(a) Orne v. Townsend, 4 Mason, 541.
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88 in equity. And there is one objection to the ©HAP.1

allowance of this practice as a matter of right,
which applies with peculiar force to suits in the
admiralty; and that is, its tendency to delay. In
maritime causes, and particularly in those to which
mariners are parties, it is of primary importance
that justice should be promptly administered. The
modes of proceding in the admiralty are adapted
to this end. They are plain, simple and direct,
and everything tending to prolixity is studiously
excluded. But it is obvious that nothing could tend
more directly to draw suits out to an inconvenient
length, than to allow, as a general practice, inde-
pendent actions, each depending on its own proper
evidence, to be consolidated into one suit, whereby
each must necessarily be subjected to the delays
incident to all the rest. Such a practice, recognized

as a matter of absolute right, would enable a mariner

to join, in the same libel, a claim for wages earned
in one voyage, and a cause of damage accruing in
another. Oppressive uses might thus be made of
the process of the court; and masters of vessels, in
particular, might be subjected to the most incon-
venient embarrassments in their business, or be
unjustly compelled to buy their peace. The learned
judge was of opinion, moreover, that there was a
further objection to allowing the joinder of the
particular caunses of action in the case then before
him, founded in the nature of two several liabilities
which the libellant was seeking to enforce; for
though the master is personally responsible to the
mariner for his wages, it is not as for his own proper
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VoL.%  debt; and if he is compelled to pay the wages

the first instance, he has his remedy over agai
the owner for reimbursement; while for perso
injuries inflicted by himself, he alone is responsit
There was a manifest impropriety in thus attem
ing to blend such conflicting liabilities, and it v
not allowable in suits at common law. Under th
views of the question, Judge WaRE allowed 1
exception to the libel. He would not, howev
take it upon himself to pronounce that, even in st
a case, if no objection be taken to the libel
account of its multifariousness, a court may !

. adjudicate on both actions in one suit, mak

separate decrees in respect to each(a).
If this learned and well reasoned judgment
open to criticism at all, the learned reader

" probably suppose it to be in respect to the imj
. tance it attaches to the twofold character in wh

the respondent was charged; while the admissi
that the court might and ought, in its decree
discriminate between the responsibilities attac
to each, would seem to furnish a sufficient ans'

to the objection. I am very far, however, fi
intending to intimate a doubt of the soundness of

learned judge's conclusion. This is probably
only reported case to be met with, in which
subject of the joinder of actions in courts of ad
ralty has been discussed. The opinion is valus
a8 an illustration of the unsettled state of
question, and as clearly indicating the gen

(a) Praut Y. Thomas, Ware’s R., 427.
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principles and considerations upon which it rests.
In the sgpecific application of general principles,
courts are not required to go beyond the exigencies
of the case before them; and if this opinion leaves
the doctrine of joinder of actions still unsettled,
except as to cases in all essential respects similar, or
strictly analogous to that in which the opinion was
pronounced, it is no fanlt of its author. It may be
. added, also, that his reasoning and conclusions are
in accordance with what seem to have been the
impressions of the Supreme Court of the United
States, in a case where it was said to be irregular and
contrary to the known principles of courts of admi-
ralty to allow, in a libel ¥n rem, and quas: for pos-
session, the introduction of matters of an entirely
different character, as the claim of a part-owner for
his wages and advances as master(a).

The decision was in conformity, moreover, with
what appears to be the established practice of the
High Court of Admiralty of England; for in the
case of The Jack Park(d), referred to by Judge
‘WazE, which was a suit by a mariner against the
master, for subtraction of wages, on exception taken
to an allegation in the libel, of ill usage, for which
however, no damages were claimed, but which was
inserted for the purpose of rebutting matters of
defence which it was expeoted would be set up ; Sir
‘Wriam Scorr, referring to this allegation, said it
was “certainly a charge proper for an allegation of

(a) The Steamboat Orleans v. Phebus, 11 Peters’s R.; 175 (12
Curtis’s Decis. 8. C., 391).
(b) 4 Robinson’s R., 308.

a1

CHAP. L

X
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damage; but it might, nevertheless, be not improj
in a suit of this kind, as historically accounting
a fact afterwards relied on; and on that ground
might not be unfit to be admitted /ere, though
court is not insensible of the danger of mixing &
very different in their substance, as well as in -
manner of conducting them(a).”

(a) This allusion to a difference between the manner of conduc
suits for wages and suits for damage, is8 understood by Judge W
to refer to the distinctions between plenary and summary ca
which exist in the practice of the English ecclesiastical courts;
it is true that the advocate for the respondent did speak of an a
of damage as a plenary action. The distinctions between these
modes of procedure are stated and explained by Bnownx, as foll
“The distinctions between plenary and summary causes are
known. It is familiar, also, to the common, or at least the st
law. Plenary are those causes in which the order and solemni
the law are exactly observed. There is a formal contestation of
a regular term to propound, and solemn conclusion of the acts ; ¢
there is the least omission or infringement of the regular orde
whole proceedings are annulled. Summary are those in which
order and solemnity are dispensed with; the suit is, as iz were
tested, by the next contradictory act after the libel put in, that con
the mierits of the cause. Such as the dissent of the proctor
second assignation to hear sentence, supplies the place of conclu
there i8 no assignation to propound, nor express conclusion ; in |
omnia substantia sunt sublata. Sometimes, even the libel a
proceedings may be viva voce.” 2 Bro. Civ. and Adm. Law (N.
1840), 413, note. See, also, 1 idem, 492.

But it is stated, without qualification, both by BrownE (v
413) and by Crerkx (Clerke’s Praxis, tit. 19), that all causes i
admiralty are summary. There is, however, in the English admi
a form of proceeding which (though probably with such occa
variations as the exigencies of particular cases may be suppo
require) seems, from the réports of adjudged cases, to be almos
formly pursued in suits in rem for seamen’s wages, and frequer
not generally, in others also (bottomry and collision, for exa
and which is of a highly summary nature, compared with tha
formally conducted admiralty suit. By an advocate of the Co
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Upon the whole, it may not be very unsafe to
affirm, that the libellant has the privilege of uniting

Admiralty, speaking in that court, the latter might therefore, perhaps,
naturally be denominated a plenary suit, in contradistinction to the very
summary and informal proceeding to which I have alluded. This form
of proceeding has been denominated an act on petition [a formal suit
being usually called, in contradistinction, a proceeding or cause “ by plea
and proof.” See 2 Hagg. R., 151, n.,, and 3 Hagg. R., 343). I am
not aware that it has been mentioned by any elementary writer; and
though the reports of cases adjudged in the English admiralty show
that it is in familiar use, a8 already mentioned, the only description of
it which I have met with, is that incidentally given by Sir WiLLian
BcorT, in the case of ¥ille de Varsovie and others, 2 Dodson’s R., 174,
184, where he describes it a8 “ a summary proceeding, in which the
parties state their respective cases briefly, and support their statements
by affidavit ; and, in reference to the case before him, he proceeded
to characterize it as “a form convenient enough in matters of slight
interest and not of very delicate investigation, but certainly not adapted
to a casé where the important facts are themselves minute, and there-
fore unfit to be left to the laxity of afidavits, in which the examination
of unwilling witnesses cannot be enforced by the authority of the
ecourt.”

See, also, The Tartar, 1 Haggard’s Adm. R., 1, where the reporter,
in giving the substance of the “act on petition,” takes ooccasion, in &
note, to repeat the above mentioned definition of Lord StowsLy,
referring to the case of The Fille de Varsovie.

The mode of commencing suits in this form does not appear to be
different from that of instituting formal suits. The  action is entered
against the ship, and & warrant of arrest extracted * (The Lord Hobart,
2 Dodson’s R., 100), in the usual mode; and, on the return of the
process, the cause of action is stated and brought before the court by
& “ summary petition,” instead of a formal libel.

33
CHAP. 1.
Causes of
Hke nature
may be
united, sub-
to the
discretion-

of s aourt

Of this suit by summary petition, it may be said, in geperal, that,

compared with a formal suit by libel, it is like a special motion com-
pared with a formal suit at law, or bill in chancery. The petition is
supported by the affidavit of the party, and the voluntary affidavits of
other persons; and the allegations of the petition are contested, or
defensive allegations are given and supported, in like manner.

‘What is said above of the frequency of this form of proceeding in the
High Coart of Admiralty, the learned reader will find fully verified on

5
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"in one suit, as many actions of a like nature as

pleases; subject, however, to the discretion

examining the reports. In a case of collision, 8ir CHzisTO)
RosInsox, in discussing the competency of the crew of the v
charged with commnitting the damage, to testify in the case, said
the case had come before me on petition supported by affid
according to the usual form in such cases,each party would have
their own story.” (The Catharine of Dover, 2 Hagg. R., 145,
But in a subsequent case of collision, Sir Joux NicHoLL said
“in collision suits, the most regular course of proceeding is by
and proof, which enables the defendant to cross-examine the witnes
(The Gladiator, 3 Hagg. R., 340, 342.)

Whether suits in this form can be entertained in the Amt
courts of admiraly, consistently with the rules of practice
prescribed by the Supreme Court, i8 a question upon which it 1
be indiscreet to express an opinion. These rules require a * libe
be filed before process issues; but the mere form of the written
ment of the cause of action is a matter of little importance, si1
must be substantially the same, whether in the form of & libel o1
petition. The subsequent proceedings are, however, widely diff
In a suit by summary petition, there is no examination of witne
but the case is promptly and informally heard and decided, upor
affidavits as the parties are able to produce. Such, at least, I ir
the nature of the proceeding in the English High Court of Adm
It would doubtless be admissible in the American courts, if mu
assented to by the parties; and in cases involving trivial am
especially in suits for wages, while it would be highly conduc
economy and dispateh, it would suffice forall the purposes of subs'
Justice.

Since the preceding part of this note was written, I have me:
the report of a case in a late volume of Reports of Decisions
English Admiralty, which sheds additional light upon the proc
by act on petition, and shows it to be still more predominant
High Court of Admiralty than I had ventured to represent it as
I refer to the case of The Minerva, 1 W. Robinson’s R., 169; :
the case is short, I shall make no apology for inserting it entire

¢« THE MINERVA. Crawrorp.

#This was 8 question as to the admissibility of & libel in a ¢
bottomry,
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power of the court to order one or more of several CEAP. 1

actions, so joined, to be stricken out of the libel,

“The suit had been commenced by plea and proof’; and a prelimipary
objection was taken to the form of the proceeding by Adams and
Harding, on behalf of the owners, upon the ground that it was
objectionable in principle, and a departure from the established practice
of the court in cases of this kind. That the usual form of proceeding
was by act on petition and affidavit; and the admission of the libel
would entail a hardship upon the owmers of the vessel proceeded
against, and would also establish an inconvenient precedent in future
eases, That bonds of bottomry, it was well known, were most fre-
quently granted by the masters of ships in the ports of countries far
distant from the residence of the owners. If, therefore, suits for their
recovery might hereafter be brought at the option of the asserted
bondholder, in the mode now attempted to be introduced, the conse-
quence would be, that in & majority of cases of this description, the
evidence must be taken by commission abroad, and a great increase of
delay and expense must, of necessity, be occasioned. Such would be
the result in the present case, if the court should admit the libel ; and,
at all events, the owners of the Minerva were entitled to demand
security for the costs of proceeding.

“In support of the libel, Queen’s Advocate contra :

“That in point of principle, it was obvious that a proceeding by plea
and proof was a convenient form of proceeding, and in many cases
indispensable to elucidate the truth of the facts set up on the one side
and the other, by compelling the evidence of reluctant witnesses and
the answers of the parties in the cause, which could not be done by
the more summary form of an act on petition. That the ancient mode
of conducting all suits in the Courtof Admiralty was by libel and
proof; and although in the modern practice of the court the more
summary form of an act on petition and affidavit had undoubtedly
prevailed, it was still open to the suitors to elect their own mode of
proceeding ; and that their right to such election had been recognized
by the court in the cases of the Westmoreland and the Sidney Oove,
and other decided cases.

¢ Per Curiam :

«Tt is, I think, essential tothe furtherance of justice in these causes,
that the parties in the suit should be at liberty to choose their own
mode of proceeding, whether by act on petition or in the more solemn
form of plea and proof; and for this reason, that many cases might
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VoL &. when this privilege appears to have been oppr

gively or very unreasonably used.

oocur, in which, without the exercise of this liberty, they would
wholly deprived of the means of proof necessary for the establishm
of their case. For instance, as it has been observed by the Quex
Advocate, where the evidence of reluctant witnesses or the answer
the adverse parties is important to elucidate the case, it is clear t
these could not be obtained if the proceedings were confined to an
on petition ; because it is notorious that in an act on petition the te
mony is altogether voluntary, and the court has no power to comp:
man to make an affidavit. Again, similar difficulties might arise
cases of fraud, where, in order to detect the real truth and foundat
of the transaction, it may be necessary to have an opportunity of crc
examining the witnesses that are produced. If, therefore, the obj
tion that has been taken to the admission of the libel rested sim
with the discretion of the court, I should be disposed to reject it ;
I apprehend that it is not a matter of option on my part. Cases h:
been cited by the learned counsel, in which the suitor’s right to ¢
ceed by plea and proof has been recognized by my predecessor in t
chair; and I myself recollect a case which came under the conside
tion of Lord Stowrxir, in which it was expressly stated by ti
learned judge, that the proceeding by plea and proof was the anci
law of the Court of Admiralty; that the mote summary prooceedi
by act on petition and affidavit, was introduced for the sake of
venience alone; and that it was a matter of right in any suitor, s
ject to the liability for costs, to choose his own mode of proceeding

% The case to which I refer was a case of collision ; but I well rec
lect that the observations of Lord SrowxLL were general, and 1
confined to cases of collision only. Upon principle, therefore, and a
upon the precedent of former decisions, I am clearly of opinion ti
the bondholder in this suit is at liberty to proceed in the mode he
adopted, namely, by libel and the examination of witnesses. If, in
doing, any unnecessary expense or hardship shall be entailed upon 1
owners of the Minerva, I shall feel it my duty to protect them fr«
any such burthen, by holding the bondholder responsible for the co
thereof, even although I should ultimately pronounce for the valid:
of the bond.

“As I am bound to presume that the bond was duly executed, I c:
not make an order of security for the costs, until I see some spec
reason for 80 doing.”
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JompEn or Surrs In REM AND 1IN Pxrsonaa.

In a suit for pilotage, prosecuted in rem against
the vessel, and ¢n personam against the master, Mr.
Justice Story, in pronouncing his judgment on the
merits of the case, observed that it was, under the
circumstances, unnecessary to decide “ whether a pro-
ceeding in personam and in rem can be regularly
combined, so as to entitle the libellant to -a decree
#n personam, if he fails to establish his claim n

- rem(a).

The same question again presented itself for con-
sideration in another more recent case of a suit on
a contract of affreightment, and was fully discussed
by the same learned judge. *In the course of the
argument,” he observed, “it was intimated, that in
libels of this sort, the proceedings might be properly

- instituted both n rem against the steamboat, and
in personam against the owners and master thereof,
I ventured at the time to say, that I knew of no

principle or authority, in the general jurisprudence -

of courts of admiralty, which would justify such a
joinder of proceedings, so very different in their
nature and character, and decretal effect. On the
contrary, in this court, every practice of this sort
has been constantly discountenanced, as irregular
and improper(5).”

(a) The Ann, 1 Mason’s R., 508, 512.

(b) The Nantucket Citizens® Bank v. The Nantucket Steamboat
Company, 2 Story’s R., 16.

M. Justice STorY proceeded to comment upon a oase in the High
Court of Admiralty of England, which had been cited at the bar; and
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In another case, decided at the same term, in
which the libel, or a charter-party executed by the

the following extract, in addition to any light it may shed upon the
question under consideration, will serve the further purpose of exem-
plifying the great and often insuperable difficulty which the ablest and .
best instructed American lawyer has to encounter, in attempting to
sscertain the actual practice of the English Court of Admiralty
Indeed, it may reasonably be inferred, from the confused, obscure, and,
in some respects, nonsensical statements rather ostentatiously intro-
duced by Mr. CaiTTY on the subject, in the second volume of his
General Practice, that this knowledge is but little less inaccessible to
an English lawyer habituated only to the practice of the common
law ocourts. Strange as it may seem, it appears, moreover, by the
very latest peports which have reached us. of the decisions of the High
Court of Admiralty, that its practice, in many particulars, is still
uncertain and fluctuating.

“ The case of The Friend [ Triune] (3 Haggard’s Adm. R., 114),”
the learned judge added, “ was cited at the bar, in -support of the
right to join the proceedings. The case is very imperfectly reported ;
but it appears that the original proceeding was in rem against the
ship, for collision; ‘and that Wardell, who was the master and also the
principal owner, and to whose negligence the libel attributed the col-
lision, alone appeared in the suit. By the statute, 53 George 1., ch.
159, the owners, when the loss has been without their fault or privity,
are not liable beyond the value of their ship and freight; but the

* owners who are in fault, and the master also, are liable to full dama-

ges to the extent of the injury done to the other party. No bail was
given. The freight was brought into court; the ship was sold; and
the proceeds falling short of the damages by £400, a monition issued
against Wardell to pay that sum, which failing to do, he was imprison-
ed on an attachment, moved for and granted by the court. Now it is
apparent that there was a great peculiarity in this case; Wardell
being the sole party who intervened, and being by the statute liable
for the full damages. A monition issued before the attachment was
granted ; and if that monition was preceded by a supplementary libel,
or act on petition, stating the facts of the sale of the ship, and the
deficiency to pay the damages, the proceeding was clearly regular and

. right. But if no preliminary proceeding was had, I confess that I do

not well see how a proceeding, originally in rem, could be prosecuted
in personam against a party, who in such proceeding intervened only
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master, was n rem, and also against the master n CHAP. 1.

personam, Judge StorY, at the conclusion of his

for and to the extent of his interest. Probably there were other cir-
cumstances which varied the general rule. At all eventa, I am not
prepared to accede to the authority of this case, if it is to stand
nakedly and only upon the circumatances above stated. In cases of
collision, the injured party may proceed in rem, or in personam, or
successively in each way, until he has full satisfaction; but I do not
understand how the proceedings can be blended in the libel.”

It is proper to add, that the dissent of this eminent American
judge from the decision of Sir Joun NicHoLr, in the case of The
Triune, has since been fully sustained by his successor in the High
Court of Admiralty: In the case of The Hope (1 W. Robinson’s R.,
155), the value of the vessel being insufficient to answer the damages
decreed in an action of damage by collision, an application was made to
the court to charge the excess of damage beyond the proceeds of the
ship, upon the master of the damaging vessel, he being a part-owner,
and as such, being personally responsible therefor. This application
was opposed, as *“ unsustainable in principle, and wholly unprecedented
in the practice of the court ;”’ and the motion was denied by Dr. Lusa-
INGTON, the present distinguished occupant of the chair of the High
Court of Admiralty. The supposed “hardship upon the owners will

. not,” he observed, “entitle me to exercise a jurisdiction in their
behalf, which, according to my own impression, I clearly do not pos-
sess. I am not aware of any case in which this court, in a proceeding
of this kind, has ever engrafted upon it a further proceeding against
the owners, upon the ground that the proceeds of the vessel proceeded
against have been insufficient to answer the full amount of the damage,
pronounced for.”

In a subsequent case of collision (The Folant, 1 W. Robinson’s R.,
383), a like application was made ; the counsel for the plaintiffs mov-
ing the court ‘“to have the decree taken down, not only against the
vessel, the value of which was wholly insufficient to cover the amount
of damage in question, but also against the master, who was a part-
owner of the Volant [the damaging vessel]; and in support of his
motion, he cited the case of The Triune.” This case, it appears, was
now, for the first time, brought to the notice of Dr. LusarneTox ; and
he postponed his decision for the purpose of further consideration. On
s subsequent day, adverting to the conflict between his own former
decision and that of his immediate predecessor, he said he thought it



40

ADMIRALTY PRACTICE.

VOL.%. opinion, again observed: “As. the master has died

pending the proceedings, and no revivor of the
suit, as to him, has been moved for, it is unneces-
sary to consider whether a proceeding i rein and
in personam can be instituted in the admiralty, in
a case of this sort(a).”

It appears, however, that this form of proceed-
ing was resorted to in -a late case of collision,
before the District Court of the United States for
the Eastern District of Louisiana; and though the
cause was carried by appeal to the Supreme Court,
it does not appear by the report of it that any
exception was taken to the form of the action, and
the decree of the district court, in favor of the
libellant, was affirmed. The snit was commenced in
1844, before the promulgation of the new rules of
practice, and came before the Supreme Court in
1847(%).

I have deemed it proper to show the footing on
which the question rested in point of general prin-

his duty to consider the question as an open question; and, as such,
he proceeded elaborately to discuss it. His conclusion was that his
former decision in the case of The Hope was unquestionably sound.

These decisions, although they are perfectly conclusive against any
power in the court to enforce a personal liability beyond the value of
the thing proceeeed against in a simple suit in rem, are not, it will be
seen, necessarily so against the regularity of formally joining a suit in
personam in the same action with a suit i rem ; but the absence in
the English reports, as far as I remember, of any such practice, unless
perhaps in suits for mariners’ wages, furnishes ground for the supposi-
tion that it is deemed to be inadmissible.

(a) Arthur et al. v. The Cassius, 2 Story’s R., 81, 99.

(b) Waring v. Clark, 5 Howard’s R., 441 (16 Curtis’s Decis. 8. C.,
456).
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ciple, prior to the promulgation of the rules of COHAP.1.

admiralty practice, already so often referred to;
but the joinder of the two forms of action seems to
have engaged the serious attention of the Supreme
Court, in framing these rules; and they expressly v

aathorize the joinder in the same libel, of a suit in fezer m'-”
rem and of asuit in peréonam, for mariners’ wages, Mminity

for pilotage, and for damage by collision(a) ; while
they seem to discountenance it in suits by material-
men, suits for assaunlt and beating, suits founded on
a simple hypothecation by the master or on bot-
tomry bonds, and in suits for salvage(d). But
these provisions, and some others contained in the
rules here referred to, require particular attention ;
and although those other provisions are not strictly
pertinent to the particular subject under considera-
tion, it is convenient, nevertheless, briefly to notice
them in this place.

This code of rules was prescribed in pursuance of
ample authority for that purpose, conferred by an
act of Congress. They have the force, therefore,
of legislative enactments, and they require the
application of similar rules of interpretation.

The twelfth rule authorizes the libellant, in suits
by material-men, to proceed against “the ship and
freight #n rem, or against the master and the owner
alone #n personam:” the thirteenth, in suits for
mariners’ wages, to proceed against “ the ship, freight sum

thollu

and master, or against the ship and freight, or against S “' :

(a) See Appendix, Rules xi1., x1v., XV,
(b) Appendix, Rules, xi1.,, x1v., XVII,, XVIII, XIX,

6
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VOL. % the owner or the master alone ¢n personam ." the

fourteenth, in suits for pilotage, to proceed against
“the ship and master, or against the ship, or against
the owner alone or the master alone in personam :”
the fifteenth, in suits for damage by collision, to pro-
ceed against the “ship and master, or against the
ship alone, or against the master or owner alone ¢n
personam .” the sixteenth, in suits for an assault or
beating on the high seas, or elsewhere within the
admiralty and maritime jurisdiction, directs that
“the suit shall be ¢n personam only:" the seven-
teenth, in suits founded on mere maritime hypothe-
cation, express or implied, without marine interest,
authorizes the libellant to proceed * either ¢n rem,
or against the master or owner alone vn personam .”
the eighteenth, in suits on bottomry bonds, to
proceed ‘“in rem only against the property hypo-
thecated,” except in certain specified cases of
misconduct on the part of the master .or owner,
in which cases “the suit may be in personam
against the wrong-doer:” the nineteenth declares
that suitg for salvage “may be ¢n rem against the
property saved, or the proceeds thereof, or in per-
sonam against the party at whose request and for
whose' benefit the salvage service has been per-
formed.”

First, then, as to the joinder in the same libel of
a suit ¢n personam with a suit sn rem. It having
been generally understood, previous to the adoption
of the new rules, that wherever there is a personal
liability arising from a contract in its nature mari-
time, or from a tort committed on the high seas or
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tide waters, such liability might, in this country, be omAP-1.

enforced by an admiralty suit » personam, the pro-
visions contained in the rules above cited for the
prosecution of suits in this form may be regarded as

but a recogmition of an existing principle. But oprov-
while they expressly anthorize the joinder of a suit i

against the master in a suit against the ship, they
are silent with respect to the right of proceeding in
like manner against the owner.

If it had previously been an established principle,
that wherever a party was entitled to a remedy ¢n
rem, and also n personam, he might lawfully pursue
those remedies, whether against the master or the
owner, conjointly in the same suit, the question
would then be, whether it was by these rules
intended to abrogate this right with respect to the
owner; a question by no means devoid of difficulty.
Baut the right, independently of the rules, to join the
two forms of action in one suit, at all, we have seen
to be at least extremely questionable; and conced-
ing that the rules would not, by implication, have
impaired a previous right to proceed against the
ship and owner, the question now, therefore, is whe-
ther, as the right to proceed in this form had never
before been recognized, the rules are not neverthe-
less to be considered as having been intended to
define and limit it. Such would seem to be the
reagonable and sound view of the subject.

I propose, in the second Place, briefly to notice
the other provisions already alluded to, of two of the
above mentioned rules, The twelfth rule, as we
have seen, authorizes a suit by material-men against §AF

ohlp and
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YoL s the ship and freight; and the thirteenth, a suit by

mariners against the skip, freight and master. Now,
in each of these cases the party had an unquestion-
able right, prior to the rules, to proceed against the
ship alone; and as it was rarely necessary to resort
to the less simple, and generally far more trouble-
some remedy against the freight, this was rarely
done. Was it intended to compel the libellant,
when he proceeded against the ship, to proceed
against the freight? The objections to such a con-
struction are so obvious and weighty as to render it
wholly inadmissible, if it can be avoided; and it
seems incredible, therefore, that such could have
been the design of these rules: and yet, it may be
pertinently asked, if this- was not their object, what
was it? Perhaps a sufficient answer to this question
may be found in the obvious desire of the Bupreme
Court, in prescribipg the farms of remedies in the
admiralty, to avail itsef of the occasion, as far as
could conveniently be done, incidentally, also to
declare and make known what it deemed to be sound
principles, which might otherwise be doubted, affect-
ing the rights to be enforced by these remedies.
And the learned reader will recollect, that while
the right of the material-man and mariner to pro-

- ceed against the ship has never been questioned, it

is otherwise with his right to resort to the freight.
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CHAPTER IL

Prooexpines PrELiMiNARY 70 3uE CoMMENCEMENT or Sums
ror SeAMzx's Waazs.

Ta1s seems to be the proper place to notice certain
statutable regulations which Congress thought
proper at an early period to prescribe, materially
affecting the mariner's remedy for the recovery of
his wages in one, at least, and that the most usual
and efficacious, of its forms.

Suits in, the admiralty, like suits at common law
or in equity, may in general be instituted at the
pleasure of the party claiming a right to remunera-
tion or redress, as soon as this right accrues; but
to this general rale suits for the recovery of sea-
men’s wages form, to some extent, an exception. In
regard to these, the interests of commerce, and a
just regard to the welfare "of & elass of men pro-
verbial for their rashness and proneness to error
when on shore, have been supposed to require
certain restrictions as a security against vexatious
or unnecessary litigation. These restrictions are im-
posed by the sixth section of the % Act for the
government and regulation of seamen,” passed July
20, 1790(a), by which it is enacted, “ That every
seaman or mariner shall be entitled to demand and
receive from the master or commander of the ship

(a) Ch.29; 1 Stat. at Large, 131.

45

CHAP. 8.

Aot of 1790,
ch. 99, § 6.
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VoL % or vessel to which he belongs, one-third part of

the wages which shall be due to him, at every port
where such ship or vessel shall unlade and deliver

_ her cargo, before the voyage be ended, unless the

contrary be expressly stipulated in the contract;
and as soon as the voyage is ended, and the cargo
or ballast be fully discharged at the last port of
delivery, every seaman or mariner shall be entitled
to the wages which shall be then due according to
his contract ; and if such wages shall not be paid
within ten days after such discharge, or if any
dispute shall arise between the master and seamen
or mariners, touching the said wages, it shall be

. lawful for the judge of the district where the said

ship or vessel shall be, or in case his residence be
more than three miles from the place, or of his
absence from the place of his residence, then for
any judge or justice of the peace to summon the
master of such ship or vessel to appear before
him, to show cause why process should not issue
against such ship or vessel, her tackle, furniture
and apparel, according to the course of admiralty
courts, to answer for said wages; and if the mas-
ter shall neglect to appear, or, appearing, shall
not show that .the wages are paid or otherwise
satisfied or forfeited, and if the matter in dispute
shall not be forthwith settled, in such case the
judge or justice shall certify to the clerk of the
court of the district that there is sufficient cause
of complaint whereon to found admiralty process;
and thereupon the clerk of such court shall issue
process against the ship or vessel, and the suit shall
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be proceeded on in the said court, and final judg- CEAP:*

ment be given according to the course of admiralty
courts in such cases used ; and in such suit, all the
seamen or mariners (having cause of complaint of
the like kind against the sameship or vessel) shall be
joined as complainants; and it shall be incumbent
on the master or commander to produce the contract
and log-book, if required, to ascertain any matters
in dispute; otherwise the complainants shall be per-
mitted to state the contents thereof, and the proof
of the contrary shall lie on the master or com-
mander: but nothing herein contained shall prevent
any seaman or mariner from having or maintaining
any action at common law for the recovery of his
wages, or from immediate process out of any court
having admiralty jurisdiction, wherever any ship
or vessel may be found, in case she shall have left
the port of delivery where her voyage ended,
before payment of the wages, or in case she shall
be about to proceed to sea before the end of the ten
days next after the delivery of her cargo or ballast.”

With regard to the part of the seaman’s wages
which the act declares him entitled to at the inter-
mediate ports, if any, where the vessel’s cargo may
be unladen, the act, it will be seen, imposes no
restraint upon the right of immediate resort to the
admiralty process; but with respect to the balance
of his wages which remain unpaid at the termina-
tion of the voyage for which he shipped, his right
of action (with the exceptions mentioned in the act)

is deferred ten days, and until the cargo or ballast Ton dayv

is fully discharged; and he is, moreover, then **”
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VoLt required to obtain the certificate of the judge of

the district court, or, by a late act(a), of a commis-
sioner of the court, or of a state judge or justice of
the peace, that there is sufficient cause of complaint
whereon to found admiralty process. The voyage
is “ended ” when the vessel is returned to her last
port of delivery, and is there safely moored(?).
But some difficulty has been felt, and some diversity
of opinion has been entertained by the courts, with
respect to the true construction of the clause “and
the cargo or ballast be fully discharged.” The just
conclusion from all that has been judicially said upon
the subject seems to be, that this clause is to be
considered as in effect confined to those cases in
which, either by the express terms of the shipping
contract, or by the established custom of the port,
the crew are bound to stay by and unload the ship,
and are actually retained in service for that purpose;
in which case their wages continue until sheisunladen:
and not, therefore, to those cases where there is no
such eontract or usage, and where, according to what
seems to be the uniform practice in our principal
Atlantic ports, the crew are discharged on the arri-
val of the vessel in port, and other persons (steve-
dores) are employed to unlade her cargo. In such
cases the wages become due on the day of the sea-
man’s discharge, and, on the eleventh day thereafter,
he is entitled to a summons, and, if a certificate be
granted, to admiralty process against the vessel ; the

(a) Act of August 23, 1842, chap. 188, § 1.
(b) The Happy Return,1l Peters’s Adm. Decis., 253; The Mary,
‘Ware’s R., 454.
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principal being that the ten days are to be computed cEAP.s.
from the day on which the wages are due(a). .And,

as the discharge of the cargo may be indefinitely
delayed by the owner or master, awaiting a market,

or convenient storage, or for the express purpose of
deferring the payment of the wages, no more than

a reasonable time (usually fifteen working days), for

the delivery of the cargo, ought to be allowed to

the prejudice of the seaman, in cases where, by the
terms of the contract or custom of the port, he is
bound and required to assist in unlading the ship(5).

The result of this analysis may, therefore, be sum-
marily stated as follows: The wages of seamen may wie
become due, according to circumstances, either, 1, %
by the termination of the voyage, when they are
not to assist in the discharge of the cargo or ballast;
or, 2, by their actual discharge from further service,
when they would otherwise be under obligation to
render such assistance ; or, 8, by the actual discharge
of the cargo or ballast, when performed by them;
or, lastly, when retained in service for this purpose,
by the lapse of a sufficient period, with reasonable
exertion, to complete the unlading. In each of these

A(a) The Mary, Ware’s R., 454; The Happy Return, 1 Peters's
Adm. Decis., 255; Betts’s Adm. Prac., 61; Dunlap’s Adm. Prac., 99.
And this rule, it is presumed, would be applicable to the case of &
single seaman who should be discharged either by the mutual consent
' of the master and himself, or arbitrarily by the master, while the rest
of the crew were retained in service for the purpose of unlading the
ship. Betts's’ Adm. Prac., 61.

() Betig’s Adm. Prac., 61; The Sussez, 1 Pmn’- Adm, Decis.,
165; The Philadelphia, ib., 210.

(
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VOL. . cases, the wages are due, and, at the expiration of

i

ﬁ
"

ten days, become payadle.

There is also another clause of this act, whlch, on
account of its ambiguity, has led, as it is not at all
surprising it should have done, to discordant judicial
opinions. It is the clause, “or if any dispute shall
arise between the master and the seamen or mari-
ners, touching the said wages.” In-the District
Court of the United States for the Southern District
of New-York, the occurrence of such a dispute at
any time after the wages became due, is held to be
a distinet and independent alternative, upon the
happening of which a right of action accrues. The
learned judge of that district has expressed the
opinion that by no other construction of the act can
the clause in question be rendered effective, and that
this construction was therefore obligatory upon the
courts(e). There is great weight in the view which
he has taken of the subject; but it is difficult to
resist the conclusion, so forcibly inferred by the
terms of the preceding clause, “and if such wages
shall not be paid within ten days after such dis-
charge,” that it was the intention of Congress to
allow ten days’ grace in all cases, other than those
especially excepted by a subsequent part of the
section. The object of this allowance seems to have
been to afford time to obtain payment of the freight,
and to ascertain whether any embezzlement, charge-
able on wages, has occurred(d) ; and the formidable
objection to the construction above mentioned, is,

(a) Betts’s Adm. Practice, 62.
(b) The Susan, 1 Peters’s Adm. Decis., 165
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that it would put it into the power of the mariner,
at pleasure, to defeat the policy of the act, by
originating a dispute. It is the duty of the courts,
therefore, to reject this construction, if it can be
done without unwarrantable violence to the words
of the act.

In the District Court of the United States for the
District of Massachusetts, this objection has been
deemed to be insurmountable ; and it has accordingly
been held by that court, that notwithstanding the
existence of a dispute, the mariner was bound to
await the expiration of the ten days. The clause in
question, ‘it was said, must either be considered a
dead letter, which cannot be carried into effect
without violating the spirit of the law, or as merely
providing for a dispute respecting wages, as well as
for a neglect of payment, after the expiration of ten
days(az). If this comstruction of the act necessarily
and unequivocally involved the disregard of the
clause in question, it would be the safer course to
adopt the opposite interpretation ; but this does not
appear to be the case. It may be conceded, upon
the hypothesis that the ten days were to be allowed
notwithstanding a dispute, that the addition of the
clause under consideration was unnecessary; but it
may nevertheless be supposed to have been used
from abundant caution, as being more exactly
descriptive of cases very likely to arise, of an actual
payment by the master of all that he believed to be
due, though not of all that the seaman demanded,

() Holmes's case, cited in Dunlsp’s Adm. Practice, 106.

51

CHAP. 8.
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when a disputed balance would remain. Here then
would be a payment, and yet there would be a
dispute ; and it does not seem to be very highly
improbable that such a case may have been contem-
plated by the Legislature, and suggested this clause.
T have met with no judicial decision of the ques-
tion, whether, when the seaman supposes himself
entitled to “ immediate process,” on the ground that
the vessel is about to sail before the expiration of ten
days, he is bound to resort to the preliminary step of
obtaining a summons and certificate, as in other
cases, . _
All the considerations of justice and expediency
which dictated this precaution, are applicable, in
their full force, to such a case:.and it ought not to
be treated as an exception, unless there are cogent
reasons for so considering it. The terms of the act
seem to admit of either construction indifferently,
and there does not appear to be any objection to
requiring a previous summons and certificate, except
that the delay thereby occasioned may possibly
sometimes defeat the remedy, by the abrupt depar-
ture of the vessel before the admiralty process can
be obtained ; but this is not likely to occur often,
and the objection seems hardly to be of sufficient
importance to counterbalance the advantages of dis-
regarding it. Indeed, there are peculiar reasons in
this case for requiring a previous citation of the
master. Whether the ship is likely to proceed to
sea within the ten days, or not, will probably in
a majority of instances be matter of uncertainty to
the discharged mariner, and all that he can do is
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to swear to his belief: Should he swear falsely, he CHAP- s

would incur little danger of a conviction for perjury,
and would be likely on this account to act with less
caution: but he may also happen to be wholly mis-
taken in the opinion that the vessel is about to sail;

and on this account, also, it is desirable that the -

‘master should have an opportunity to disprove the
allegation. Such a construction of the act, it is
supposed, moreover, would be" beneficial to the
mariner ; because, even upon the opposite construc-
tion, he would at least be obliged to allege in his
Iibel the fact on which his right to immediate pro-
cess depends; and being so alleged, it would of
course be open to contestation by a dilatory plea(a) ;
and in the event of his failure to establish it, he
would fail in his action, and might be amerced in
costs for having commenced it prematurely. Under
these views of the question, it has, in the District
Court for the Northern District of New-York, been
deemed to be, upon the whole, the safer course to
require the summons and certificate.

Applications for immediate process, on the gronnd Whether

likely to be of less frequent occurrence; and the
question whether in this case a previous summons
and certificate are necessary, is therefore of less
practical importance. So far as it depends upon
the particular terms of the exception, the question
stands on the same footing as that which has just
been considered ; but it is to be considered that the

(a) See The William Harris, Ware's R., 367, 368.

that the vessel has left the port of delivery, are curitcate

nr!

uul
lduho

Salvery.
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VoL.%  terms of the enactment, requiring a preliminary
- inquiry, all have reference to the port of delivery,
and that this requirement is restrictive of the ante-
cedent right to immediate process conferred by the
general maritime law. It may be at least question-
able, therefore, whether the like construction ought

to be given to this clause of the act.
Duyorwe  The duty to be discharged by a commissioner or
emme Magistrate to whom an application is made by a
wapint  mariner for a certificate, is one of great responsi-
bility. He is bound not only to adhere strictly to
the express terms of the act, but to effectuate, as
far as possible, its beneficent design of preventing
unnecessary litigation. It is his duty, in the first
place, to ascertain when the wages claimed became
due; and if the ten days’ grace allowed by the act
has not expired, he must be satisfied, before he can
lawfully issue his summons to the master, either
that the vessel has left the port of delivery where
her voyage ended, or is about to proceed to sea.
Having satisfied himself that the case of the appli-
cant is within the conditions of the act in these
respects, he ought next, by carefully interrogating
him, to endeavor to ascertain with reasonable
certainty that the wages claimed are probably really
owing, and are unjustifiably withheld. This being
done, he is bound to issue the summons, which
ought to be served by some person qualified to
make the service properly, and to attest to the
service. If the master wilfully omits to appear, the
same prima facis evidence which justified the
issuing of the summons, will justify the granting of
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the certificate. If the master appears, the magis- CHAP- -

trate is bound to hear his statements in 6pposition
to the mariner’s demand, and to allow him to verify
them by his oath ; and also to receive and give due
weight to any other evidence that may be offered.
He ought not, however, to grant an adjournment,
unless for sufficient canse shown ; nor, except under
extraordinary circumstances, for more that an hour
or two. It is not his duty to enter into an elaborate
or protracted examination of the merits of the case,
nor to take upon himself the decision of nice and
difficult questions.

If the answer of the master to the seaman’s
demand is unsatisfactory, the complaint ought not
to be dismissed, although it may appear to be some-
what doubtful. But there is a further duty
incumbent on the commissioner or magxstrate
before granting his certificate; and that is, by
proper representations touching the expenses and
inconveniences of adverse litigation, and by judi-
cious advice to the parties relative to their rights
and obligations, to endeavor to bring them to an
amicable settlement. To a conscientious magistrate,
the snccess which there is reason to believe would
almost always follow such an effort, will be an
ample reward for any pains it may have cost him;
and if it is unsuccessful, he will not be likely to
regret it.

It is stated by JudgeBmsto be nsual, in his
district, for seamen to employ & proctor to draw a
libel in their behalf, to be laid before the judge,
commissioner or magistrate, for the purpose of
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obtaining the required certificate. The act unques-
tionably contemplates & “ complaint” by the mariner
#n peréon; and it requires no great sagacity to
discern the strong tendency of the opposite practice
to defeat the salutary design of the act. No intel-
ligent and upright commissioner or magistrate, how-

.ever, will allow himself to be diverted from the

strict performance of his duty by any such devices,
which in no degree diminish his obligations to
examine for himself, and to decide according to his
own independent convictions. ¢ must be con-
vinced that there is “sufficient causs™ for resorting

- to a suit in the admiralty, before he can justifiably

Whether
suits én por-

S
equital
of
aot.

grant his certificate to that effect.

- The language of this section, it will be observed,
is directly applicable only to suits ¢z rem against
the ship. But, as we have seen, the mariner may
also maintain a suit for his wages, in personam,
against the owner or master; and it has been a
question whether actions in this form are not to be
considered as within “the equity of the statute,” and
subject therefore to the regulations therein presecrib-
ed touching suits ¢n rem, with respect to the time of
their commencement, and the necessity of a previous
summons and certificate. It is stated by Mr. Dox-
Lap(a), that in the District Court of the United
States for the District of Massachusetts, such is held
to be the sound construction of the act: but he
refers to no adjudication upon the point; and in

-the indar to a late Boston edition of Abbot on

() Dunlap’s Admiralty Practice, 100,
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Shipping, it is stated to have been irery recently omAP.s

decided by the present learned judge of that district,
in the case of Collins v. Nicholson, that the ten
days’ grace applies only to suits tn rem. If so, I
presume the previous summons and certificate were
also deemed unnecessary, preparatory to the insti-
tation of a suit 4n personam. This is the construc-
tion given to the act in the District Court for the
Southern District of New-York — where the mari-
ner is permitted to sue ¢n personam as soon as his
wages are due, and without a previous summons and
certificate(a).

Seamen’s wages being a fruitful source of litiga-
tion, attended by even more than its ordinary con-
comitant evils to the parties, this is a question of
considerable practical importance. The design of the
act, in requiring a previous summons to the master,
obviously was to mitigate these evils ; and this restrio-

tion may reasonably be supposed to have been °

prompted not less by a desire to guard the seamen
against the consequences of their own rashness and
credulity, than by that of shielding the adverse
parties against vexatious or unnecessary prosecutions.
That the provision is well adapted to these valuable
ends, is unquestionable ; and its salutary influence
upon the interests of the seaman is as great, and
upon those of the owner and master little less so,
in regard to the one form of action as in regard to the
other. So far then as this provision is concerned,
the two forms of action stand substantially upon the

(a) Betta’s Admiralty Practice, 66,
8
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same footing; and with respect also to the other
branch of the enactment, by which the right of
action is postponed until after the expiration of ten
days from the day on which the wages became due,
it is equally true that the two forms of action are .
alike embraced by its policy. If, therefore, these
regulations are wise and just, as they have been
deemed by the Legislature to be, in the one case,
they are not less 8o in the other. But it is to be
borne in mind, that the right of the mariner to sue,
wn personam, in the admiralty, for his wages, is
conferred by the maritime law, independently of
the statute; and though the courts of the United
States are invested by law with comprehensive
powers to regulate their own jforms of proceedings
in the admiralty, it may well be doubted whether
they ‘have authority to extend these statutable
restrictions to another and distinct remedy, not
embraced by the terms of the act. If Congress
had deemed it expedient so to extend them, it may
be supposed that it would have been done; and if
the act requires amendment, it is the exclusive pro-
vince of the legislative branch of the government
to amend it.

Under this view of the subject, the judge of the
District Court for the Northern District of New-
York has not felt himself at liberty to apply the
provisions of the act to suits ¢n personam. What
is the rule of procedure, in this respect, in the dis-
trict courts for the other districts of the Union
I am not apprised ; nor do I deem it discreet to

_ express any opinion a8 to the right of the mariner
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to enforce his lien by a proceeding against the freight
alone, without regard to the legislative restriction
in question.

" There is still another clause of the sixth section
of the act, which may seem to require particular
notice, viz., that which directs that “all the seamen
or mariners (having cause of complaint of the like
kind against the same ship or vessel) shall be joined
as complainants” in the suit. For the purpose of

59

CHAP. 8.

affording a clear view of the policy, scope and .

design of this enactment, I avail myself of the lan-
guage of Mr. Justice S8ToryY in delivering the opinion
of the Supreme Court, in a case(a) in which the
question was whether an appeal would lie to the
Supreme Court, where, in a suit prosecuted jointly
by several seamen for wages, the Circuit Court had
decreed sums to the libellants respectively, which,
in the aggregate, exceeded the sum of two thousand
dollars, but which severally fell short of that sam.
The extract I propose to give, will ibe found, in
other respects, instructive and valuable. After
describing the contract of seamen, notwithstanding
they may all sign the same shipping paper, as to all
intents and purposes several and distinet—no one
being understood to contract jointly with, or to incur
responsibility for any of the others, the court say:
“ It is well known that every seaman has a right to
sue severally for his own wages in the courts of
common law; and that a joint action cannot be
maintained in such courts by any number of seamen,

(a) Oliver v. Alevander, 6 Peters’s R., 143 (10 Curtis’s Decis., S.
C., 69).
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VoL 3. for wages accruing under the same shipping articles

for the same voyage. The reason is that the com-
mon law will not tolerate a joint action, except by
persons who have a joint interest, and upon a joint
contract. If the canse of action is several, the suit
must be several also. But a different course of
practice has prevailed for ages in the Court of
Admiralty, in regard to suits for seamen’s wages.
It is aspecial favor, and a peculiar privilege allowed
to them, and to them only; and is confined strictly
to demands for wages. The reason upon which this
privilege is founded, is equally wise and humane:
it is to save the parties from oppressive costs and

~ expenses, and to enable speedy justice to be admin-

istered to all who stand in a similar predicament ;
in the expressive language of the maritime law,
velis levatis. And the benefit is equally as great to
the ship-owner as to the seamen ; though the barden
would otherwise fall upon the latter, from their
general improvidence and poverty, with a far

"heavier weight. A joint libel may, therefore,

always be filed in the admiralty by all seamen who
claim wages for services rendered in the same voy-
age, under the same shipping articles. But although
the libel is thus in form joint, the contract is always
treated in the admiralty aceording to the truth of
the case, as a several and distinct contract with each
seaman. Kach is to stand or fall by the merits of
his own claim, and is unaffected by those of his co-
libellants. The defence which is good against one
seaman, may be wholly inapplicable to another.
One may have been paid ; another may not have



JOINDER OF SEAMEN,

61

performed the service ; and another may have for- OHAP. s

feited, in whole or in part, his claim to wages. But
no decree whatever, which is made in regard to such
claims, can possibly avail to the prejudice of the
merits of others, which do not fall within the same
predicament; and whenever, from the nature of the

defence, it is inapplicable to the whole crew, the

answer invariably contains separate averments, and
is applied to each claim according to its own pecu-
liar circamstances. The decree follows the same
rule, and assigns to each seaman, severally, the
amount to which he is entitled ; and dismisses the
libel as to those, and those only, who have main-

tained no right to the interposition of the court in

their favor. The whole proceeding, therefore, from
the beginning to the end of the suit, thongh it
assumes the form of a joint suit, is in reality a mere
joinder of distinct causes of action by distinct par-
ties, growing out of the same contract, and bears
some analogy to the known practice at the common
law, of -consolidating actions against different under-
writers, founded upon the same policy of insurance.
Be this as it may, it is the established practice of
the admiralty. The act of Congress already referred
to, adopts and sanctions the practice; and it enacts
that in proceedings ¢n rom against the ship for mari-
ners’ wages, ‘all seamen or mariners, ete. [as above
recited]. 12 thus converts what by the admiralty
law 15 a previlege, into a positvve obligation, where the
seamen commence a suit at the same time in the same
court, by a proceeding in rem for wages. And it
farther directs, that ¢the sait shall be proceeded on
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VoL % in the said court, and final judgment be given,

according to the course of admiralty courts in such
cases used.” .

‘The design of this clause, then, was to render
obligatory a form of procedure which would other-
wise have been only allowable; and according to
the construction given to it by the Supreme Court;
it embraces only those cases in which several sea- -
men sue “at the same time in the same court.”
The act is not merely directory to suitors; it is
mandatory to the courts. Y

Its language is, “and in such suit, all the seamen
or mariners shall ¢ joined.” The courts are bound,

. therefore, by all proper means to see that they are

8o joined. Should several libels for wages earned
on the same voyage be filed, it would doubtless be
the duty of the court to direct a consolidation, and
the issue of no more than one warrant of arrest.
Much may be done also to secure the observance of

‘the act, by a judicious exercise of the large discre-

tionary power of the courts relative to costs. This
power may be exercised ¢n penam, not only against
suitors but against their professional representa-
tives(a).

(a) The remarks so frequently met with in the works of elementary
writers, and in the reports of judicial decisions in the admiralty,
concerning the moral responsibilities of practitioners in courts of ad-
miralty, and the high character for integrity and honor which they
are bound to maintain, are especially applicable to their dealings with
mariners. In the case of The Frederick, 1 Haggard’s Adm. R., 211,
which was a suit for wages, in which the proctor for the mariners had
wantonly, and by unfair means, greatly increased the costs, Sir
‘WisLiax Scort took occasion to speak of ¢ the public as well as pri-
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In the Southern District of New-York, there is a CHAP-*.

and
of

rule of the district court, providing that “in suits E‘ﬁm

for seamen’s wages, any mariner in the same voyage, Suuntrte
not made a party, may, by short petition to the Few.Yor.

court, in any stage of the cause previous to the final
distribution of the fund in court, or discharge of the
defendant and his sureties, be joined as libellant in
the cause; but no costs shall be allowed for the pro-
ceedings taken to make him a party.” By another
rule, it is farther provided, that “the proctor in the
original cause shall not, however, be compelled to
proceed in behalf of such petitioning mariner, unless
a reasonable indemnity is offered for such costs as
may be incurred in consequence of his being joined
in the cause(a).” Seamen admitted to .prosecute
under this rule are not obliged previously to sue out

vate character” which the proctor has ¢thrown upon him ” in such
cases ; and after narrating the objectionable acts of the proctor in the
case before him, he said: “All this savors of sharp and hungry prac-
tice, tending to defeat justice by the preasure of useless inconvenience
and vexation; contributing not so much to the protection of the mari-
ner’s interest, a8 to the practitioner’s own profit:” and thinking, as
he said, that he could not justly throw the costs which had been thus
incurred upon either party, he condemned the proctor to pay them,
saying that he mjight ¢ perhaps be thought to deal too temperately in
not going farther.” But the duty of the courts of the United States
to repress this species of rapacity by the imposition of costs, is ex-
pressly enjoined by an act of Congreas; for by the act of July 22,
1813 (4 Bioren’s ed. L. U. 8., 545, § 3), it is enacted that “if
any attorney, proctor, or other person permitted to manage and
conduct causes in & court of the United States, or of the territories
thereof, shall appear to have multiplied the proceedings in any cause
before the court, 80 as to increase costs unreasonably and vexatiously,
such person may be required, by order of the court, to satisfy any
excess of costs so incurred.”

(a) Rules 8 and 9 of the District Court for the S. Dist. of N. York.

]
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VOL S g summons, and obtain the certificate required by

the act(a); and they seem not to be backward in
availing themselves of this exemption. “Most com-
monly,” says Judge BErms, “one or two seamen
present the petition, without being joined by the rest
of the crew. It is not necessary, in order to give
the others the benefit of the suit, that any summons
or preliminary examination should be taken in their
behalf afterwards. The vessel being under arrest,
they can come in and be made parties, and have the
benefit of the attachment,” ete(?).

The design of the rule and practice under it
doubtless was indirectly to promote the policy of
that provision of the act which directs that all the

" seamen having claims against the ship shall be joined

as original parties in the suit; but the practice is
obnoxious to the objection that it tends strongly to
encourage a disregard of the literal requirements of
this provision. This in itself would be of less
practical importance, if it did not involve also a
disregard of that other provision of the act which,
as already explained, enjoins a preliminary inquiry,
and authorizes the issue of admiralty process only
in pursumance of a certificate of sufficient cause of
complaint. The objects designed to be secured by
this enactment are of great importance. It is true,
one of them was to prevent the interruption of com-
merce and navigation by the vexatious arrest and
detention of vessels; and, in the cases to which the
Ppractice in question applies, an arrest having already

(a) Betts’s Adm. Practics, 65, 66. ; (b) Thid.
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taken place on process issued in conformity with the CHAP-s.

act, its policy, so far as it relates to this object alone,
may not be essentially impeded. But another of its

objects was to guard generally against groundless

litigation, and the expenses and other evils incident
to it, by requiring, beforehand, prima facie evidence
of the necessity of resorting to it; and especially
by affording an opportunity for the voluntary settle-
ment of disputes between seamen and their employ-
ers. As it regards this object of the act, the prac-
tice in question must be conceded to be entirely at
war with it, rendering it in fact measurably a dead
letter. The whole crew of a ship, however numer-
ous, and whatever may be the weakness or validity
of their respective claims, having the privilege of
becoming parties under cover of a certificate granted
to any one of their number, it is not at all surprising
that in the Southern District of New-York only
“one or two seamen most commonly present the
petition, - without being joined by the rest of the
crew.” I do not find, moreover, that any provision
is made by the rules or practice of the court for
notice in any form to the master or owners of the
vessel, of the motion to be permitted to join in the
suit as co-libellant, or even of the order or decree
for that purpose, when granted: so that for anght
that appears, there may be a final decree for wages,
without the previous knowledge of any one interested
in resisting the claim(a).

(a) Perbaps, however, in a district where all or nearly all suits of
this nature arise at a single port where all the business of the court
is transacted, such results are not likely often actually to oocur.

9 .
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In several suits ¢n rem for wages, instituted in
the District Court for the Northern District of
New-York, soon after the passage of the late act
investing the district courts with a quasi admiralty
jurisdiction in certain descriptions of cases arising
out of the commerce and navigation of the lakes,
applications were made and granted for the admis-
sion of co-libellants according to the above mentioned
rules and practice of the District Court of the
Southern District. But this is now no longer done;
and seamen are left to their general right, sufficiently
secured to them, in common with all others, by the
established principles of admiralty procedure, -and
expressly recognized by the late rules of practice
prescribed by the Supreme Court(a), of intervening
for their interest, by the independent assertion of
their claims against the vessel, or its proceeds in
court, in suitable allegations to be admitted by the
court and filed for that purpose. Unless the owner
has interposed a claim, and thus already has a pro-
fessional representative in court to protect his rights,
a monition would of course be directed to issue, to
show cause why the party should not be admitted
to intervene for his interest, and have his demand
allowed. Should the new allegation be given at a
stage of the original suit, and tnder circumstances,
requiring a consolidation ; or should several mariners
separately intervene, and a consolidation of their
suits appear to be beneficial for the purpose of saving
expense, it would be the duty of the court to direct

(a) See Appendix, Rules xxx1v., xL111.
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a consolidation(e). If, in any case, it should be
shown that any of the parties had improperly
refused or omitted to join in the original suit, and
especially if it should appear that the omission had
been prompted by a desire to subject the owners to
unnecessary expense, or by advice given with a view
to the increase of costs, it would be the duty of the
court to withhold, or even o impose costs on this
account. )
The learned judge of the District Court of the
United States for the Southern District of New-
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York, has intimated an opinion that the provisions csessrising

of the sixth section of the act for the government
and regulation of seamen, commented on in the
text, are to be considered as referring exclusively to
those voyages, preparatory to which the master of
the vessel is required, by the first section of the act,
to make an agreement in writing with the seaman(b).

(a) I infer that the practice in the Southern District is attended
with embarrassment, and sometimes leads to unsatisfactory results.
Judge BxTTs, in speaking of it, remarks, that “should the demands
of those upon whose petition the arrest was made be satisfled, pending
the suit, and a suggestion be made against the validity of the claims
of the other libellants, the court would not detain the ship in custody
in their bebalf, without strong prima facie evidence of the justness
of their demands. The owner or master might move the court for
the immediate discharge of the vessel [without security, I presume],
unless the libellants brought their cause to a hearing at once, or gave
the court satisfactory proofs of s just balance due them.” There
would seem to be difficulties, therefore, in the way of treating these
co-libellants a8 regular suitors in court, invested by law with certain
defined rights as such; for they appear to be regarded rather as
tenants at will, who may be turned out of court as unceremoniously
as they got in.

(b) Betts’s Admirality Practice, 67.
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vor.s.  The effect of this construction is tq limit those pro-

visions to vessels “ bound from & port in the United
States to any foreign port;” and vessels “of the
burthen of fifty tons or upwards bound from a port
in one state to a port in any other than an adjoining
state.” The act of February 26, 1845, ch. 20, extend-
ing the jurisdiction of the district courts to certain
cases arising on the lakes, embraces all enrolled and
licensed vessels of the burthen of twenty tons and
upwards, employed in the business of commerce and
navigation between ports and places in different
states and territories, upon the lakes, etc. It com-
prises vessels, it will be seen, therefore, which, by
this construction of the sixth section of the act for
the government and regulation of seamen, would be
excluded from its operation, viz, those between
twenty and fifty tons burthen, and those employed
in the business of commerce and navigation between
ports and places in adjoining states. There is
nothing in the language of the section which
requires it to be thus restricted; and if this inter-
pretation of it can be maintained, it must therefore
be upon the ground that it is the only one in accor-
dance with the general design and scope of the act;
and upon this point, I cannot but think there is
room for doubt. Be this, however, as it may, J udge
Berts appers not to have considered it to be incum-
bent on him to limit the preliminary inquiry requir-
ed by the act exclusively to those cases which he
supposes to be necessarily embraced by it; for he
states that he * has been in the practice of allowing
a summons to crews of coasting vessels, or those
sailing on tide waters in this state, not coming within
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the statute, with a view to secure their prompt pay- oHAP.s

ment, or to avoid the heavy expenses attending an
arrest of the vessel, when it satisfactorily appeared
that the mariner could have no convenient remedy
tn personam.” He adds, however, that when the
preliminary hearing did not result (as it generally
did) in a settlement of the controversy satisfactory
to both parties, it was not his practice to grant a
certificate, but to leave the petitioners to pursue the
remedy afforded, independently of the statute, by
the maritime law; and that recently applications.of
this description had become so frequent, particuolarly
by mariners navigating vessels on the Hudson river
and on Long Island Sound, that he generally declined
to take cognizance of them by wgy of summons at all.

In the exercise of the admiralty jurisdiction
conferred by the act of 1845, an attempt to discri-
minate in this respect between vessels of fifty or
more tons burthen, and those of less burthen ; and
between vessels employed in the business of com-
merce and navigation between ports or places in
adjoining states, would inevitably lead to great
embarrassment. For this reason, and on account of
what was supposed to be the doubtful construction
of the act of 1790, the provisions of the sixth section
have been applied, in the Northern District of New-
York, indiscriminately to all vessels embraced by
the act of 1845(a).

(a) For certain provisions of the act of 1813, ¢“for the government
of persons in certain fisheries,” requiring agreements with seamen to
be employed in the cod fisheries to be in writing and deflning and
regulating the remedy of such seamen for the recovery of their
earnings in certain cases, vide supra, p. 123, note.
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CHAPTER II1.
CoMMENCEMENT OF THE Surr— LIBeL.

In the High Court of Admiralty of England, suits
in personam and in rem are commenced, as the
Roman action was, by the issue of process; and it
is not until after the return of the process executed,
that the plaintiff (or promovent, as he is denomina-
ted) is called upon to exhibit his libel(¢). Butin
the admiralty courts of the United States, the
process, in both forms of action, is preceded by a
written statement of the cause of action, called a
libel, corresponding to the 4 in a suit in chancery.
Such seems to have been the practice of the Colonial
Courts of Admiralty(s); and it is now not only
sanctioned, but expressly enjoined, by the Rules of
Practice lately prescribed by the Supreme Court of
the United States. The first rule ordains that “no
mesne process shall issue from the district court, in
any civil cause of admiralty and maritime jurisdic-
tion, until the libel or tgbel of information(c) shall

(@) 2 Bro. Civ. and Ad. Law, N. Y. ed.,, 349, 357 - 396,

(b) Betts’s Adm. Practice, 23.

(c) Lidel of information is the same given to a libel filed by the
district attorney of the United States, who “ gives the court to under-

stand and be informed » of the breach of laws on which the suit is
founded.
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be filed in the clerk’s office from which the process CHAP.s.

is to issue(a).” '

It is stated by Judge Berrs to have been the
practice in the Vice-Admiralty Court of New-York
(as he has ascertained, it is presumed, by an exami-
nation of the records of its proceedings), to read the
libel in open court, and thereupon to obtain an
order for process. And he adds, that though this
usage did not survive the revolution, the principle
upon which it was founded “still enters into and
influences the practice” of his court. “In some
cases the judge still considers and determines pre-
liminarily the right of the party to coercive process,
and in others subrogates the clerk to that office.
When no order of the judge is filed, the clerk
examines carefully the case made by the libel and
the prayer of process, and gives the party such
process as his libel will justify(5).”

Such is. the course of proceeding supposed to
have been contemplated by the above recited rufe.
Except in those cases which require the previous
order of the court directing the issue of p, the
mere delivery or transmission of the lib#f to the
clerk is all that the rule requires. But the duty thus
imposed upon this officer demands vigijance and
intelligence on his part; he cannot lawfully
issue any. process, until, b examination of the
libel, he has ascertained that the matter of complaint
is in its nature cognizable in a court of admiralty ;

(a) See Appendix; Rules of Admiralty Practice, Rule 1.
(b) Betts’s Adm. Practice, 23, 24.
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VoL 3. . that the libellant is, prima facie, entitled to redress,
and that the particular form of process prayed for
in the libel is adapted to the case.

Swutwrs o It has always been the policy of ceurts of admi-
ralty to discountenance prolixity and gll unnecessary
technicalities in pleading, and, disregarding, as far
a8 could safely be done, mere matters of form, to
look only at the substantial merits of the controver-
sies before them. Their professed object has been

. (and it is no idle boast), to administer justice velo
levato. The general principles of pleading which
theyinculcaté are nevertheless excellent, and really
embrace all that is desirable, and all, therefore, that
ought to be required in any court. In imitation of
the Roman courts, they exact drevity, clearness,
aptness and certainty. Thus, of the libel, it is said
that it “ ought to contain a narration and conclusion;
to be skor7, and contain nothing superfluous; clear,
so as to avoid all ambiguity; apt, ie., that the
prayer for relief should accord with the nature of
the grievance; and sufficiently corfain as to the
quant¥gy quality and nature of its subject matter(a).”
But from the occasional judicial expressions of
dissatisfaction and regret to be met with in our
reports, I infer that the known disinclination of
the courts to listen tagghechnical objections, and the
want of exact knowm, skill or care on the part
of practitioners, have led to a degree of slovenliness
in pleading that is at once discreditable and mis-
chievous. The Supreme Court, in framing the Rules

1

(a) 2 Bro. Civ. and Ad. Law, N. Y. ed., 861.
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of Admiralty Practice, have accordingly aimed to CHAP.s.

- correct this evil. By the 28d rule, it is ordained
that the libel “shall state the nature of the cause,
as, for example, that it is a cause civil and maritime,
of coniract, or of tort or damage, or of salvage, or of
possession, or otherwise, as the case may be; and if
the libel be ¢n rem, that the property is within the
district; and if vn personam, the names and occu-
pations and places of residence of the parties. The
libel shall also propound and articulate in distinct
articles the various allegations of facts, upon which
the libellant relies in support of his suit, so that the
defendant may be enabled to answer distinctly and
separately the several matters contained in each
article; and it shall conclude with a prayer of the
process to enforce his rights ¢n rem or in personam
(as the case may reqmre), and for such relief and
redress as the court is competent to give in the
premises(ez).” This rule cannot properly be con-

(a) The 224 rule relates exclusively to cases of seizure for & breach
of the revenue or navigation laws of the United Sta It is as
follows: ¢ All informations and libels of information for breach of
the revenue or navigation laws of the United States, shall state the
place of seizure, whether it be on land or on the high seas, or on
navigable waters within the admiralty and maritime jurisdiction of the
United States, and the district within which the property is brought,
and where it then is. The informatj r libel of information shall
also propound in distinct articles the matters relied on as grounds or
causes of forfeiture, and sver the same to be contrary to the form of
the statute or statutes of the United States, in such case made and
provided, as the case may require, and shall conclude with a prayer of
due process to enforce the forfeiture, and to give notice to all persons
concerned in inferest to appear and show cause at the return day of
the process, why the forfeitare should not be decreed.” Its require-
mentas, it will be seen, are the same in substance and effect as those

10
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VOI-+  gidered as enjoining anything not already demanded

by the recognized principles of admiralty pleading,
unless it be the division and proper distribution and
arrangement of the contents of the libel under
separate and distinct ARTIOLES; and even this was
to some extent in uwse in this country, as it has
always been in England, and is strongly recommen-
ded by Mr. Justice STorY in several reported cases
decided by him(e). This important requirement,

of the 23d rule, relative to other cases. Municipal seizures constitute
a distinct class of cases, and are, moreover, sometimes of common law
as well a8 sometimes of admiralty jurisdietion, according to the place
of seizure. (See Conkling’s Treatise, 3d ed., 236, 505 et seq.) The
pleading filed by the district attorney,by which the suit is commenced,
when the suit i8 on the common law side of the court, is called simply
an information; and when on the admiralty side, a libel of information.

The reason why seizures are not treated of in this work, has already
been stated. The above rule relative to them is here given, on.ac-
count of its ‘express requirement of distinct articles. In this respect,
it will be seen, the rule makes no distinction between informations and
libels of information. In all other respects, the directions relative to
Iibels given in the treatise above mentioned, it is hoped, will be found
correct. .

(a) See Thomas v. Lane, 2 Sumner’s R., 1, 4. This was a cause
of damage for assault and battery. The suit in the district court was
against the master and mate of the vessel, on board of which the in-
Jjuries were alleged to have been committed. The case came before
the circuit court, on appeal by one of the defendants. Mr Justice
StoryY, in delivering his opinion, speaks of the pleadings in the follow-
ing terms: ¢ There is a good 8eal of embarrassment thrown over the
cause by the state of the pleadings ; and I exceedingly regret that neither
the libel nor the answer have that regularity and certainty ef aver-
ments, which in strictness they ought to possess. The libel is not
drawn in the regular form of articles, articulating (if I may so say)
the grievances in a distinct order, and charging each as a joint act ot
the master and mate. On the contrary, it seems to be & narrative of
the events in the order in which the libellant asserts them to have oc-
curred ; and the acts of each of the respondents are charged severally
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especially in conjunction with the corresponding one CHAE. 3

. in another rule relative to the answer of the defen-
dant, cannot fail to be highly conducive to clearness
and precision,

Judge Berrs, speaking of the libel, ohserves that
“in practice itis too commonly drawn up in a vague

and incoherent manner—filled with useless verbiage,
or exaggerations of the libellant's claims or merits,
or of the conduct or motives of the defendant;” and
he very pertinently adds, that “pompous diction and
strong epithets are out of place in a legal paper de-
signed to obtain the admission of the apposite party
to its averments, or to lay before the court the facts
which the actor will prove.” The libellant may be

against him, without any joint charge whatsoever attributing each act
to both, and only by inference leading to the conclusion of any joint
cogperation. The answer i8 equally embarrassing. It begins by
asserting that the respondents jointly deny the assault and bruising of
the libellant ; and it then proceeds to deny that Thomas struck or
kicked the libellant, or that he did the other acts charged against him
personally, except the imprisonment, which he justifies, in a very
general manner, on account of his disobedience of orders. It then
proceeds to deny that Jordan [the other defendant] struck the libel-
lant, or did the other acts charged against him ; and concludes with a
justification of the imprisonment, for the same cause as is asserted by
Thomas: so that here are joint and several defences mixed up in the
same general answer, in regard to the matters variously charged in the
libel, some of them in form several, and_ some of them joint.” The
question which led to these remarks, was, whether one of the defen-
dants, alone, could appeal from the decree of the district court; and
the learned judge proceeded to say, “ Upon this state of pleadings, I
know not how to treat the case as either a libel exclusively upon a
joint charge, or a8 a joint answer to such a charge. It seems to me to
be a mixture of joint and several charges, with threads of connection
which I am unable to disentangle or to unite together.” See also
Orne v. Townsend, 4 Mason’s R., 541; The Boston and Cargo, 1
Sumner’s R., 328 ; Treadwell v. Joseph, id:, 390.
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presumed, in general, to know beforehand what he
is likely to be able to prove, and he can derive no
possible advantage from exaggeration. And, to say
nothing of the moral necessity which rests upon
him, when the libel is to be sworn to, of a strict
observance of the truth, the defendant, being
required to make a distinct response, under oath, to
the several articles and allegations of the libel, is
likely to find himself obliged, in framing his answer
to overcharged statements, so to qualify his admis-
sions By partial denials, as to lead to unnecessary
embarrassment and controversy. By one of the
new rules of practice, exception may be taken to
any libel as well as to other pleadings, “for surplus-
age, impertinence or scandal;” and if the exception
be allowed, the matter wil be expunged with
costs(a). .

It is also declared by the 28d rule above men-
tioned, that “the libellant may farther require the
defendant to answer on oath all interrogatories pro-
pounded to him, touching all and singular the
allegations in the libel, at the conclusion thereof.”
The interrogatories which the defendant may thus
be called upon to answer, can, of course, as indeed
will be seen by the terms of the rule, be such only
as relate to the allegations of the libel; but it is not
to be understood that they are to be mere repetitions
of these allegations, in an interrogative form. In
that form they would be wholly useless; for the
defendant. is obliged, by another rule, to give a full,

(a) See Appendix, Rule xxxvi.
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distinct, and explicit answer to each separate article
of the libel, on oath or solemn affirmation(a). The
object of the interrogatdries, therefore, is, to obtain
the defendant’s admission of particular facts, not
necessary to be specifically alleged, but which, if
admitted, will serve or help to establish the truth of
the more general allegations of the libel, and thus
to relieve the libellant, wholly or in part, from the
necessity of resorting to other evidence.

‘Whether, without any rale or established usage of
the particular court in which the question may arise,
it is neceseary that the libel should be verified by
oath, is a question touching which & diversity of
opinion seems to have prevailed, and which may be
regarded as not fully settled. Mr. Duwrap, in his
Admiralty Practice, states, that “in the admiralty
courts of the United States, although it is usual, it
is not generally understood to be necessary that the
libel should in the first instance be supported by
the oath of the libellant. - This, however,” he adds,

7

CHAP. 8.
—

‘Whelher the
1ibel must
be swora to.

“ depends on the rules of the different courts. In -

the District of Massachusetts, libels are usually
signed by the proctor, without being sworn to, unless

process of arrest of persons or property is prayed

for(6).” The learned judge of the District Court
of the United States for the District of Maine, after
citing the above passage from DuxraP, in the case
of Stutson v. Jordan(c), says: “There may be little
inconvenience in issuing a citation merely, where no

(a) Appendix, Rules xxi1r., xxvi1.,, XXvIIL., XXX.
(5) Dunlap’s Adm. Prac., 126.
(¢) 18 American Jurist, 205,
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YOL.% arrest is asked for, without the affidavit of the

party; because, on the appearance, the omission

- may be cured, on motion of the adverse party,

upon pain of the libel being dismissed with costs.
Though it may not be necessary, in all cases, that the
libel should be formally sworn to, it is necessary, I
apprehend, in correct practice, that the debt or cause
of action, on which the libel is filed, should be verified
by affidavit, as a good and subsisting cause of action.
At least, such has always been the practice in this
district, since I have been acquainted with it. Cases
may - have occurred, which have passed without
notice, where it has been omitted; but whenever it
has been asked for, the rule has invariably been
enforced. It has been considered as a positive rule,
which the court, in ordinary cases, was not authorized
to dispense with. Cases have happened, in which,
in the absence of the party, the oath of his agent,
or attorney, has been admitted from necessity; but
the verification of the debt by oath has always been
held to be indispensable, when it was insisted upon.”
The Rules of Admiralty Practice prescribed by the
Supreme Court, are not explicit upon the point.
They do ordain, however, that “In suits i personam,
no warrant of arrest, either of person or property
of the defendant, shall issue for a sum exceeding
five hundred dollars, unless by the special order of
the court upon affidavit or other proper proof show-
ing the propriety thereof(a).” These rules, and the
omission of the Supreme Court to prescribe any

(a) See Appendix, Rule vir.
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other regulation upon the subject, would seem to
infer that the verification of the libel by oath was
probably deemed by the court to be in general
unnecessary. In the District Court of the United
States for the Southern District of New-York, there
is a rule requiring all libels in behalf of private
suitors praying process of arrest ©n personam, or in
rem, and all libels demanding the answer of any
party on oath, to be verified by oath or affirmation ;
and by another rule of the same court, it is expressly
declared that “Libels, informations, or petitions,
praying a monition or citation dnly, without attach-
ment, need not be sworn to(a).” A rule to the like
effect has recently been made by the District Court
for the Northern District of New-York(d). As
this rule embraces the cases specified in the above
mentioned rule prescribed Ly the Supreme Court,
it supersedes the necessity, in any other form, of an
affidavit or other proper proof,” for the purpose of
obtaining the order for process.

The libel must in all cases be signed by the
proctor of the libellant, as all other pleadings must
be by the proctor of the party in whose behalf they
are filed. '

(a) Betts’s Adm. Practice, App,, p. 1.

(b) Appendix, Rule 7. It was not until after the text was written,
that the third volume of Story’s Reports came to the hands of the
author. In the case of Coffin v. Jenkins, st page 121, Mr. Justice
Story is reported to have said: “I observe, too, that there are some
irregularities in the present case. The libel is sworn to, but not the
answer. The reverse is the usual and proper practice ; although thepe
is no objection to the libel being sworn to, if the libellant chooses.”
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CHAPTER 1IV.
Tae ADMIRALTY STIPULATION.

Brrore proceeding to treat of the process to be
issued on the filing of the libel, it is necessary to
enter into a brief consideration of the admiralty
stipulation(a) ; the name usually given to those
securities which the parties are required to furnish
or enter into, as a means of enabling the court to
enforce justice.

Some general notion of their nature and impor-
tance may be conveyed by observing that, in
addition to other important uses, they subserve
all the purposes of bonds for the security of costs, of
bail to the sheriff, and of special bail, in an ordinary
action at common law, and of a bond for the return
of property in the action of replevin.

The admiralty stipulation is of the nature of a
recognizance. It is drawn up in writing, signed
and acknowledged, but not sealed. It is the cautio
of the civil law. The Roman word signifying a
surety being fidejussors, and the correspondent adjec-
tive being fidejussorius, the security, when entered
into by sureties, was denominated cautio fidejussoria.
The sureties bound themselves separately from the

(a) Stipulatio, from stipula (as it has been suppesed), the straw of
old delivered as a- token of consent. 2 Bro, Civ. and Ad. Law, 398,
note.
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principal ; but the latter was required, at the same CHAP. 4

time, to enter into a stipulation to the same effect as”
that entered into by the sureties, and containing an

‘additional clause, in which he engaged to indemnify ,

them against the responsibilities they incurred on
his account. When the party made it to appear
that he was unable to find sureties, he might, at the
discretion of the court, be excused from doing so,
and be admitted to the cautio juratoria, a personal
security so denominated from the circumstance of its
being entered into on oath. Another mode of

security was, by deposit, pignori; but the cautio

JSidejussoria was most generally used, and was, by
way of eminence, also called satisdatio, full or suffi-

cient security.

Until the reign of Justinian, no security in any =omen
form appears to have been required of the actor or izpersea

plaintifi By the ancient Roman law, vexatious
litigation was restrained by other means. The

principal of these was the action of calumny, by -

which the defendant, in a groundless and vexatious
suit, was allowed to recover damages as an indemnity
for his costs and expenses incurred in defending it.
This action was abolished by Justinian; and the
oath of calumny, by which the actor was required
to swear to his belief of the goodness of his cause,
was substituted in its place. At a later period of
his reign, he made a further provision against vexa-
tious litigation, by requiring the actor, on filing the
libel, to enter into a stipulation with sureties to

brmg the action to issue within two months; to

11
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prosecute the suit to final judgment and to pay the
defendant one-tenth part of the sum demanded by
the actor, if it should be adjudged eum injusts litem
mouzsse, that he had commenced the, action without
probable cause(z). The defendant, in a personal
action, was required to give a caution(?) or stipula-
tion, by which he became bound, and his sureties or
fidejussores for him, that he should appear at the
tiine named in the stipulation, submit himself to the
jurisdiction of the court, and abide its sentence(c).
This was called the stipulation in judicio sistends,
and was the only one required of the defendant in
& personal action, when he appeared and defended
in his own person. Its object was satisfied by his
personal subjection to the process of the court. He
was not required to find sureties to pay the debt;

(a) See the learned opinion of Judge Wark in the case of Lane v.
Townsend et al., Ware’s R., 286, 306, n, and the authorities there
cited. This able opinion is the more valuable on account of its expo-
sure of the errors committed by Brownz (whose treatise on the civil
and admiralty law is in general use in this country), in treating of the
Roman stipulation. I shall have occasion to refer to it again, and shall
not scruple to avail myself freely of its contents; and I beg leave to
recommend it to the study of the learned reader, as the most intelli-
gible and satisfactory summary of the Roman law upon this subject,
within my knowledge. Indeed, the opinions throughout this volume
are marked by extraordinary mental vigor, acuteness and learning.

() This is the word in common use as the English version of the

Latin cautio. It is, however, a vicious translation, having nothing to

recommend it but the similarty of sound. One of the ordinary signi-
fications of cautio is security; ‘s sense in which the English word
caution is never, except in this instance, used.

(c) And not also “to pay a tenth part of the sum in dispute, if
defeated,” as stated by BrRownE, and on his authority by Mr. HarLL.
[Vide 2 Bro. Civ. and Ad. Law, N. Y. ed., 410, 411 ; and Hall’s Adm.
Practice, 12.) .
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and though the stipulation in judicio sistere was
forfeited, according to its terms, by his non-appear-
ance, the forfeiture was never exacted when there
was & reasonable excuse for his non-attendance.
Thus, if he was detained by sickness, tempestuous
weather, or flood — valetudine, tempestate, vel vi fiu-
minis, the proctor was relieved against the penalty,
and the fidejussores were discharged. But when a
third person came in and took wpon himself the
defence of the suit, as any one was allowed to do
even as a volunteer, whereby, according to the
Roman law, he became substituted in place of the
defendant as the debtor and dominus litis, he was
obliged to enter into a ‘stipulation, with sureties
to pay whatever should be adjudged to be due,
Judicatum solvere, and by which he and his sureties
for him also bound themselves that his acts should
be ratified by his principal ; whence it derived the
name given to it, of the stipulatio de rato, or ratam
rem habiturum dominum. This latter form of secu-
rity was also required of the procurators, or proctors,
of each party, in actions ¢n rem, called vindications.
These actions involved the right of property in the
subjeet in controversy, and were brought to recover
the thing ¢n specie against the person in possession.
It seems not unreasonable, therefore, that the
defendant should have been obliged to give security
to surrender the thing or pay its value (judicatum
solvere), if the decision was against him; and a
stipulation to this effect was, in fact, required of
him, until the distinction in this respect, between
personal actions and vindications, was abolished by

83

CHAP. &



84

VOL. &

Practios of

the lm

ofAdmInl
ty,in saits

lm,

ADMIRALTY PRACTICE.

Justinian, and the defendant was only required to
give the stipulation ¢n judicio mtend/z, to abide the
judgment in personal actions.

Such, in brief, appear to have been the forms and
legal effects of the securities exacted of litigants in
the Roman forum. The practice of the Court of
Admiralty, a civil law court, is derived from that of
the Roman tribunals ; and these securities have been
adopted, with some modifications, as one of its
essential elements.

According to the practlce of the English High
Court of Admiralty, when it exercised a compre-
hensive and undisputed jurisdiction of actions ¢n
porsonam 88 well a8 tn rem, the defendant in a
personal action was required, on his arrest, as the
condition of his liberation, to give bail, by entering,
with sureties, into a caution or stipulation for his
appearance, on the day and at the place named in
the warrant of arrest, to answer the libellant in &
cause civil and maritime. This stipulation is equiva-
lent to the bail bond to the sheriff, for the appear-
ance of the defendant in an action at law ; and being
only for his legal appearance, he was required, on
the return day, to give a new fidejussory caution to
abide the sentence of the court (in judicio sisti), to
pay the costs, and to ratify the acts of his proctor(a).
This being done, the first stipulation was satisfied ;
and the new one bound him to await and abide the
decision of the cause, and to submit as well to all
interlocutory orders as to the final decree and pro-

() Olerke’s Praxis, titles 4, 5, 12
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ceived, corresponds with the recognizance of bail in

a common Jaw.action, except that it superadds the -

condition to pay costs and expenses at all events.
In suits ¢ rem in the English admiralty, the fide-
jussory caution exacted of the claimant, or pérson
appearing to defend the thing proceeded against,
according to BrowxE, is threefold, embracing each
of the several obligationscomprised in the Roman
fidejussory cautions above mentioned, viz., to ratify
the acts of his proctor —ds rato; to appear from
time to time, and at the hearing, and to abide the

sentence — in judicio sistendi; and, thirdly, to pay

the condemnation or sum decreed, and also the costs
which shall be decreed — judicatum solvere. In this
stipulation, the sureties, and the party by his
sureties, expressly submit to the jurisdiction of the
court, and consent, in case of defdult in the perfor-
mance of the conditions, that the admiralty. process
shall issue against them(a).

(a) 2 Browne’s Civ. and Adm. Law, N. Y, ed. of 1840, p. 408. See,
also, Lane v. Townsend et al., Ware’s R., 286, 296, where Brownz’s |
statement of the English pnc’cwe is adopted by the learned judge of
the District Oourt of the United States for the District of Maine.
But the forms of stipulations given in Marriott’s Formulary, which is
regarded as high authority, contain no engagement to ratify the acts
of the proctor; and I do not recollect to have met, in the reports of
modern cases in the English admiralty, with any allusion to this form
of stipulation. I infer, therefore, that it has not latterly been in use.
Indeed, I imagine that the proctor in the High Court of Admiralty
has long since ceased to stand, as such, in any other than the ordinary
professional relation towards his client or the subject in controversy.

Dr. Browxz’f account would lead us also to suppose that notwith-
standing the stipulation of the claimant’s sureties to pay the amount
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Having, by the foregoing brief outline of the
nature and uses of the fidejussory caution or stipu-
lation in the Roman tribunals and in the English
High Court of Admiralty, endeavored to pave the
way for the purpose, I proceed now to the considera
tion of the admiralty stipulations in use in the
American courts of admiralty. -

Considering the indefinite footing on which the

Yican wurw forms of procedure in our courts were left by the
ofHmmY: Constitution and laws upon the subject, the difficulty

of obtaining exact information relative to the modes
of proceeding in the courts of other countries, and
the want, until very recently, of any authoritative
common standard, it is not surprising that a con-

to be adjudged to the plaintiff, the ship still remains under arrest.
But this would be unnecessary and oppressive; and it clearly appears
from the forms above mentioned, that the court, on taking bail,
releases the ship at once from arrest; and where the bail is taken by
a commissioner appointed at a remote port for that purpose, he is
expressly authorized by his commission to direct the release of
the ship. N
It may not be amiss here, also, to give the actual form of the engage-
ment entered into by the claimant’s sureties. They bind “ themselves,
their heirs, executors and administrators, for G. H. of ’
owner of the said ship (or for the said master of the said
ship ), in the sum of (here insert the amount of the action
on the face of the warrant), of lawful money of Great Britain, unto
the said A. B., late mariner of the said ship, to answer the action
commenced in this behalf, and to bring forth the said G. H. into judg-
ment, to abide the summary hearing of this cause whenever it shall .
be assigned, and likewise to pay what shall be adjudged, with expen-
ses ; and unless they shall so do, they hereby severally consent that
execution shall issue forth against them, their heirs, executors and
« administrators, goods and chattels, wheresoever the same may be
found, to the value of the sum above mentioned.” See Marriott’s For-
mulary, 267, 289, 270, 271, 272, 273, 348, 350.



STIPULATION.

87

siderable diversity should. have arisen in the practice CHAP. &

of the American courts of admiralty. But.happily
this want has at length, to a considerable extent,
been supplied by the promulgation of the Rules of
Admiralty Practice prescribed by the Supreme
Court; and though, as will be seen in the sequel,
some of these rules, as published, and especially
those relating to stipulations, are, unfortunately, in
some respects defective, ambiguous and obscure,
owing undoubtedly either to great haste or inadver-
tance in the preparation, or more probably to gross
carelessness in the transcription or printing of them,
still they were obviously maturely considered, and

are in general highly judicious. They bear upon

their face incontestible evidence of a thorough
acquaintance with the subject, and, as a well degsed,
uniform and authoritative system of admiralty prac-
tice for our numerous courts, are of vast importance
and value. _

The question then is, not what has been the prac-
tice of our courts heretofore, with respect to the
forms and uses of the admiralty stipulation (except
where the rules are silent, or admit of an alterna-
tive), but in what manner the subject is now regu-
lated by these rules.

I. In AcrtioNs Ix Pxrsonam,

The third rule is in these words: % In all suits in Sepalation

personam, where a simple warrant of arrest issues
sufficient sureties from the party arrested, by bond

{

on the arrest
of the defen~

and is execated, the marshal may take bail with-**
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or stipulation, upon condition that he will appear
in the suit and abide all the orders of the court,
interlocutory or final in the cause, and pay the
money awarded by the final decree there [therein]
in the court to which the process is returnable, or
in the appellate court; and upon such bord or
stipulation, summary process of execution may and
shall be issued against the principal and sureties by
the court to which such process is returnable, to
enforce the final decree so rendered, or upon appeal,
to the appellate court(a).

It will at once be seen that the bail which the
marshal is permitted by this rule to take from the
defendant, embraces the conditions of the two prin-
cipal Roman fidejussory cautions, viz. that in judicio

. 8istege, to abide the orders and final decree of the

oourt; and that judicatum solvers, to pay the sum
awarded by the final decree. It will be seen, also,
that it comprises the conditions of the stipulation,
which, in the English admiralty, the defendant in a
personal action was required to give on his arrest,
and of that required of him on his appearance on-

(a) The concluding part of this rule prescribing the mode of
enforcing the stipulation, and the like provision in other rules, will be
treated of in the sequel. The stipulations required by these rules

"extend in all cases to the appellate court, thus superseding the

neoessity of new security on sppeal. In England, the opposite prac-
tice prevails. Clerke’s Praxis, title 59; 2 Bro. Civ. and Ad. Law, 437. -

It is necessary, also, here to advertise the reader that since the first
edition of this work a rule has been made by the Supreme Court
limiting the right to exact bail in admiralty actions, in the several
Judicial districts, to those cases in which bail is demandable by the’
laws of the state, in actions at common law. This rule will be more
particnlarly noticed in the next chapter.
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the return-of the warrant of arrest, with the impor- 01!5;_ s

tant addition, moreover, of the absolute obligation
assumed by it to pay not only the costs and expenses,
but the whole amount awarded against the defen-
dent by the final judgment  of the court. In
authorizing the union in one security to be given on
the arrest, of bail for appearance, and bail to the
action, this rule is supposed, likewise, to be an entire
innovation upon the antecedent practice of our
courts. In another respect, also, it is in opposition
to the antecedent practice of one, at least, of the
courts, viz, that of the Southern District of New-
York; by one of the rules of which it was ordained
that the condition of the stipulation to be exacted
of the defendant upon his appearance in an action
en personam, should be that he “will perform and
abide all orders and decrees in the cause interlo-
cutory or final, or ddiver himself personally for
commutment, vn execution of such orders, to the proper
officer(a).” :

But by a rule of the district courts for the
districts composing the First Circuit, this condition
prescribed by the new rule was already required
in the bail to the action(d). I am informed, how-
ever, by the highest authority, that in actual

(a) Betts’s Adm. Practice, Rule 38.

(5) Rule 3. This rule also requires the stipulation to the action to
contain the condition that the defendant shall ratify the acts of his
proctor, de rato; but no such condition appears in the forms of the

stipulations I havé seen in actual use in the District of Massachusetts,

and it is not supposed to have recently been exacted in any of the
American courts. The rule prescribed by the Supreme Court, it will
be observed, does not require it. See supra, p. 85, note a.

12
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VoL % practice, the rule has mot, in this respect, been

strictly enforced when the defendant was unable to
obtain sureties willing to bind themselves to this
extent; but that in such cases, the defendant was
liberated on giving a stipulation with sureties to pay
the costs and expenses of the suit which might be
awarded against him.

To imprison a defendant and to keep him in close
confinement during the pendency of the suit, for
want of sureties to pay the debt or damages which
may or may not be decreed against him, when at
the same time he is able and willing to find sureties
for his appearance in court from time to time as
often as his presence may be required, and his sub-
mission to its orders and decrees, wounld certainly be
oppressive. o

We shall presently see, however, assuming the
new rule to be imperative, so as in all cases to
require the marshal to exact the specified bail as
the only condition on which he is permitted to libe-
rate the defendant, that the hardships which might
otherwise result from it would probably be in a
great degree mitigated by another rule; but it

- becomes a question, nevertheless, of considerable

interest, whether the third rule ought to receive so
rigid a construction. The phraseology of the rule,
as we have said, is potential: “the marshal may
take bail,” etc. The word may, occuring in statutes,
is sometimes construed to be equivalent to shall;
but this is only when the obvious design of the act
requires such an interpretation. If this rule formed
a part of a new code of procedure for a court newly
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created, there would be strong ground for holding ©HAP- ¢

it to be absolutely imperative. The presumption
would in such case be irresistible, of an igtention
that the defendant should not be liberated without
some security ; and this form of security being the
only one designated, it would be the only one which
the marshal would have any authority to exact.
But these rules pertain to tribunals, and to a system
of procedure therein, already in existence; and ac-
cording to an established usage of these courts, the
defendant, on his arrest, was required to give bail
only for his appearance on the return of the pro-
cess, The question, therefore, is, whether it was
intended, by the new rule, absolutely to abolish this
usage. It might not unreasonably have been sup-
posed that defendants who, on being arrested, should
have it in their power, without difficulty, to find
sureties to the effect specified in the rule, might
prefer to give it at once, instead of being obliged
to give new security on the return of the process;
and it does not seem extravagant to presume that it
was the deeign of this rule, not to compel, but to
put it in the power of defendants to do so. But if
the courts adopt this construction, they will it is
presumed, still consider the rule obligatory on them
with- respect to the form of the security to be
exacted on the return of the process, unless it should
clearly appear that the defendant is unable to find
sureties willing to bind themselves to the extent
specified in the rule. In such a case, having, as it
is presumed, the power to take the mere personal
security of the defendant, by admitting him to his
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VoL-*  juratory caution, when -his imprisonment would
otherwise be inevitable, the courts would probably
be authorized, independently of the other rule
alluded to above, and which will presently be more
particularly noticed, to exercise the lesser power of
relieving him from finding sureties for the payment
of the principal sum that might be awarded against
him by the decree, upon his offering to secure the
payment of costs; according to the practice above
mentioned, of, the District Court for the District of
Massachusetts.

But admitting the third rule to be imperative,
there is, as already observed, another rule which
seems to furnish, to a considerable extent, an antidote
to the inconveniences and hardships which, without
it, might be apprehended. The twenty-fifth rule
prescribes that “ In all cases of libels in personam,
the court may, ¢r s discretion, upon the appearance
of the defendant, where no bail has been taken and
no- attachment of property has been made to answer

supuston  the exigency of the suit, require the defendant to

mwesr oive a stipulation with sureties in such sum as the

. E‘-&EE%* court shall direot, to pay all costs and avpenses which
shall be awarded against him in the suit upon the
final adjudication thereof, or by any interlocutory
order in the process [progress] of the suit.”

The direct object of this rule may have been to
provide for the case of a voluntary appearance of
the defendant, in pursmance of a “simple monition
in the nature of a summons,” issued instead of a
warrant of arrest, in pursuance of the second rule.
But there is nothing in the language of it which
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requires its limitation to such cases, nor is it by any OEAP.&

means clear-that such limitation was contemplated ;
and as the case of a defendant, who has been arrested
on a warrant of arrest, and who, for want of bail,
has been held in custody and breaght-into court on
the retmrn of the process, is equally within its terms,
no reason is perceived why the courts should not
apply it to such a case; and such, it is apprehended,
will be their duty. It is true that the effect of the
third rule, if it is to be deemed mandatory and
absolute, will still be to deprive defendants of their
former privilege of being discharged from arrest.
before the return day of the warrant, on giving bail
simply for their appearance, unless, indeed, the
courts should feel warranted, as possibly they may
do, under special circumstances, to permit the defen-
dant to be brought in before that day ; and, assuming
this to be an “ appearance” within the reqnirement
of the twenty-fifth rule, allow him then to give the
stipulation therein designated. Be this, however,
as it may, as only a few days generally intervene
between the test and return day of the warrant,
the defendant can, at most, under this construction
of the twenty-fifth rule, be subjected to but a very
brief imprisonment. '
With régard to the prescribed condition of the
stipulation to be exacted in pursuance of the twenty-
fifth rule, “to pay all costs and expenses.” ete., it
would probably have been.better, had the rule in
terms required the further condition of abiding all
interlocutory orders and the final judgment of the
court, in conformity to the stipulation ¢n judicio
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sistendi ; but it is supposed, notwithstanding the
omission, that the courts may, in their discretion,
still require this condition to be superadded.

The fourth rule prescribes that “In all suits in
personam, where geods and chattels, or credits and
effects are attached under such warrant(a) authori-
zing the same, the attachment may be dissolved by
order of the court to which the same warrant is
returnable, upon the defendant, whose property is
so attached, giving a bond or stipulation with
sufficient sureties to abide by all orders, interlocatory
or final, of the court, and pay the amount awarded
by the final decree rendered in the court to which
the process is returnable, or in any appellate court.”

This stipulation, it will be observed, like that
required on the arrest of the person, combines the
Roman stipulation <n judicio sisters, and that judi-
catum solvere.

IL Ix Acrions 1x Rem,

The foregoing are all the forms of stipulation
required by the Rules of Admiralty Practice, in
suits in personam; and I proceed to notice those
pertaining to suits ¢z rem.

By the twenty-sicth rule, it is ordained that the
claimant upon putting in his claim, “shall file a
stipulation with_ sureties in such sum as the court

. shall direct, for the payment of all costs and ex-

(a) A warrant to arrest the defendant, with a clause therein, if he
cannot be found, directing his goods and chattels, or, for want thereof;,
his credits and effects to be attached. See Rule 11., Appendix.
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penses which shall be awarded against him by the o¢HA ¢

final decree of the court, or, upon appeal, by the ap-
pellate court.” This rule is merely declaratory of

what is understood to have been the uniform

antecedent practice of the American courts. The
specified amount in which the security is to be taken,
is regulated by the usage or rules of the courts
respectively. In the District Court for the Southern
District of New-York, the sum of $250 is pre-
scribed by express rule(ez); and a correspondent
usage exists in the District Court. for the Northern
District. The sum usually required in the New
England districts is understood to be $200. Under
extraordinary circamstances requiring a larger sum,
a special order would doubtless be made for that
purpose. It is a simple security for costs, in the
most stringent form, however, to pay absolutely.

The thirty-fourth rule ordains that any third 2ys@ir

person, who in a suit s rem shall intervene for his gﬂﬂh-
own interest, shall, in like manner, upon filing his

allegations, “give a stipulation with sureties %o abids
by the final decree rendered in the cause, and to pay
all such costs and expenses and damages as shall
be awarded by tke court upon the final decree,
whether it is rendered in the original or appellate
eourt.”

g

The ¢onth rule, after providing for the sale, Jnoede
pending the suit, on the application of either Shoriiney

party, of perishable “goods or other things” under **

arrest, proceeds as follows: “ Or the court may,

" (a) Rule 4.
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VOL.+ upon the application of the claimant, order a de-
livery thereof to him upon a due appraisement to
be had under its diregtion, either upon the claim-
ant’s depositing in court so much money as the
court shall order, or upon his giving a stipulation
with sureties in such sam as the court shall direct,
to abide by and pay ‘the money awarded by the
final decree rendered by the court or the appellate
court, if any appeal intervenes, as the one or the
other course shall be ordered by the court(z).”

oumede  The eleventh rwle further directs, that “In like

skip. manner, where any ship shall be arrested, the same
may, upon the application of the claimant, be
delivered to him upon a due appraisement to be
had under the direction of the court, upon the
claimant’s depositing in court so much money as
the court shall order, or npon giving a stipulation
with sureties as aforesaid.”

These rules, in providing the alternative of a
deposit of money in pledge, pignori, for the pro-
perty, adopt another form of secunty in use in the
Roman tribunals,

In all these rules, it will be seen, the word *sure-
ties,” in the plural, is used, as it also is by the
elementary writers who treat of the admiralty
stipulation ; but it is not supposed to be indis-
pensably gecessary, in all cases, to exact more than
‘one surety. The only object in view is to secure
the rights of the opposite party; and when a single.

(a) Whether this part of the tenth rule extends to any other than
perishable property, seems doubtful. On this subject, see post, chap.
5 §2
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surety is suficient for this purpose, doubtless one OHAP.«

only may be taken.

These rules relative to suits in rem, were not
intended to change or modify the correct antece-
dent practice, but to declare and establish it. They
require of the owner of the property proceeded
against, as the condition on which he’is to be per-
mitted to appear in court as claimant, and in that
character to contest the demand of the libellant,
that he shall give security for any costs that may
be adjudged against him. in the suit; and they
exact the like condition of any third person who
comes into court for the purpose of enforcing any
claim which he pretends to have against the same

property, and who in such case is said to intervene

for his interest: and, lastly, if the owner desires to
have the thing under arrest re-delivered to him, for
the purpose of enjoying the use of it during the
continnance of the suit, or of saving the heavy
expense of having it remain in the custody of the
law, he is required to give security to the libellant
for its appraised value, or to deposit an equivalent
sum of money in court, subject to be applied to the
satisfaction of the libellant's demand should it
prove to be valid. It is of course optional with
the owner to appear in the character of claimant
and defendant, or not; and if he does so, it is
equally at his option to apply for a re-dalivery of
his property, or not.

It is matter of surprise that, so far at least as I
am informed, owners of vessels so frequently omit,
in this country, to avail themselves of their right

18
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VOL.3. to have their property released from arrest, but

leave it subject to the marshal’s charges for custody
fees, sometimes for months, when, at very little
inconvenience and expense, they could regain the
possession and use of it. There are cases, it is true,
where there may be no adequate motive for desiring
its release, and where it may even be for the interest
of the owner to suffer it to remain and be sold,
either by an interlocutory order, or under the final
decree of the court; as in & suit for salvage, where
the vessel is so much damaged as to be unfit for use,
without expensive repairs ; or when the claims upon
the property amount to the whole or a large propor-
tion of its value: but where the sum in dispute is
inconsiderable, as is frequently the case in suits by
material-nien, and especially in suits for mariners’
wages, the interest of the owner would in general
be essentially prometed by re-possessing himself of
his property at once. Such, I infer, is the practice
in England; where the owner, upon his first appear-
ance, gives security by a single stipulation for costs,
and also for the payment of the sum which shall be
awarded ‘against him by the final decree. If the
stipulation is taken and acknowledged before a com-
missioner at a distant port,.he at once orders the
vessel to be discharged ; and if it is given in court,

‘a supersedeas is immediately issued to the marshal.

The above recited rules, it has been seen, speak
of an appraisement of the property, and seem to
imply that the caution must be for its full value.
There are cases, undoubtedly, which require an
appraisement, unless the parties can agree upon the
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value of the property; as in a suit for salvage, where
the amount to be decreed depends on the value of
the property saved; or, when the libellant’s claim
equals or exceeds in amount the whole value of the
property, as is not unfrequently the case in suits to
enforce an express or implied hypothecation for
supplies and repairs, and as may be the case in a
suit for damage by collision, or other tort. In cases
of these latter deseriptions, it is not only necessary
that the value of the thing should be -determined,
but it is proper also that the security given should
extend to that amount. In the High Court of
Admiralty of England, however, security is taken
for a less amount, even in cases of salvage; and in
ordinary cases, where a specific sum is claimed, the
security is for that sum, without regard to the value
of the ship(a). It was doubtless very suitable, in
a general declaratory rule, to recognize the propriety
of an appraisement, preparatory to the delivery of
the property to the claimant; but it is supposed
that what has been described as the practice in
England, may, with perfect propriety as well as
great utility, be followed here..

It is necessary now to notice an act of Congress,
passed when this work was nearly ready for the
press, the design of which appears to have been to
facilitate, and as far as practicable to insure, substan-
tially, the course of practice above recommended,
and at the same time to extend it. The act, it will
be seen, also, has the farther usefal design of dis-

(a) See Marriott’s Formulary, 270-274, 355, et passim ; Robinson’s
Dodson’s and Haggard’s Reports, passim.

99
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VOL.3.. couraging the prosecution in the admiralty of suits

for trivial amounts. 'Whether its provisions for this
purpose are wise and just, is a question upon which
it might be deemed unbecoming in me to express
an opinion. It is entitled “ An act for the reduction
of costs and- expenses of proceedings in admiralty,
against ship sand vessels;” and it enacts, “that in
any case brought in the courts of the United States
exercising jurisdiction in admiralty, where a warrant
of arrest, or other process ¢n rem, shall be issued, it
shall be the duty of the marshal to stay the execu-
tion of such process, or to. discharge the property
arrested if the same has been levied on, receiving
from the claimant of the same a bond or stipulation
in double the amount claimed by the libellant, with
sufficient surety, to be approved by the judge of the
said court, or in his absence by the collector of the
port, conditioned to abide and answer the decree of
the court in such cause; and such bond or stipula-
tion shall be returned to the said court, and judg-
ment on the same, both against the principal and
sureties, may be recovered at the time of rendering
the decree in the original cause: provided that the
entire costs in any such case, in which the amount
recovered by the libellant shall not exceed one hun-
dred dollars, shall not be more than fifty per centum
of the amonnt recovered in the same; which costs
shall be applied first to payment of the usual fees
for witnesses, and the commissioner, where a com-
missioner shall act on the case, and the residue be
divided pro rata between the clerk and marshal,
under the direction of the judge of the court where
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the case may be tried: provided, further, that no CHAP.+

attorney’s or proctor’s fees shall be allowed or paid
out of the said costs(e).

Under this act, as I understand it, the required Meprae son e

security may be offered to the marshal at any time “*
after the receipt by him of the warrant of arrest;
and he is thereupon bound, if before the execution
of the warrant, to abstain from executing it, and if
afterwards, to release the property from arrest. The
security is to be given by “the claimant.” A claim-
ant, in the language of the admiralty, is one who
has appeared in the suit, claiming to be the owner,
or agent of the owner of the property, and who,
upon satisfactory evidence of proprietary interest,
28 admitted by the court as such; but to put this
interpretation apon the term claimant, as it stands
in this act, would be, to a great extent, to defeat its
policy, and would moreover be inconeistent with the
right conferred by it to give security before an
actoal arrest.

The reasons for requiring evidence of proprietary
interest in the person who appears before the court,
demanding to be admitted as claimant, are, 1, that
by being so admitted, he acquires the right to con-
test the claim of the libellant, which it would be
unjust to allow a stranger to do; and, 2, that he
thereby also becomes entitled of course to the ras-
titution of the property, in case the libellant fails
in his suit, or to the balance that may remain in
court after satisfying the libellant’s demand, where

() Act of Mameh 3, 1847, ch. 56.
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a decree of the court. But as the omission of the
marshal to execute his process, when the security is
offgred beforehand ; or his mere release of it, upon
the tender of security, after arrest, can confer no
such rights, no injustice or inconvenience seems
likely to result from construing the word  claim-
ant,” in the act, as importing any person who
chooses to assume that character, and offers the
required security ; unless, indeed, the marshal should
have good reason to suspect some fraudulent or
unlawful design. If a person has already appeared
in court, and been admitted as claimant, he will of
course be the proper person to give the security;
and should one who has already given security,
appear and demand admission in court as claimant,
it will doubtless still be the duty of the court,
nevertheless, to require the usual evidence of his
ownership before admitting him as such.

It is not supposed that the giving of security
under this act has the effect of subjecting the person
of the party by whom it is given, to the jurisdiction
of the court, except for the single purpose of ulti-
mately enforcing the security should it become
necessary. He is to bind himself, and his surety or
sureties are to be bound for him, that he will “abide
and answer the dacres of the court in such cause;”
the meaning of which is supposed to be, simply, that
he will pay the amount awarded to the libellant,
inclading costs, by the final decree of the court. If
this view of the intention of the act is correct, it
will follow that unless the claimant under the act
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also appears and is admitted as claimant in court,
he cannot be permitted to contest the demand of
the libellant, nor be compelled to answer interroga-
tories; not being, in fact, & party to the suit. It is
presumed, also, that the right secured by the act to
the release of the property on giving security, is
unaffected by the previous appearance and admis-
sion of the party as claimant. The result, therefore,
appears to be, that the owner of the property pro-
ceeded against may obtain its release without
appearing in the suit at all ; and even when he has
so appeared, he may still do so without any appli-
cation to the court for that purpose. In “these
respects, the act is an innovation upon the antece-
dent practice of the American courts. The security
_ required by the act, it will be observed, is equivalent
to the stipulation for costs to be given on putting
in a claim, and also that antecedently required,
properly denominated bail to the action, on a de-
livery of the thing; but it is still left to the choice
of the owner who desires to contest the suits, either
to give security under the act, and thereby obtain
the release of the property, or merely to give a
stipulation for costs, leaving the property in the
custody of the law.

In the High Court of Admiralty of England,
when the suit is n personam against the master, as
well as in rem against the ship, and bail to the
action is given by the owner, the master, as well as
the ship, is released from arrest. I presume such
would be the practice of our courts; for the rights

-of the libellant having been thus made secure,
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VoL-3. there would be no propriety in detaining the
master in custody until he should give additional
security. It may be supposed that by the equity
of this statute, the same consequence would follow
in an action against the ship and master, from the
giving of security by the claimant under the act.

It is necessary now to revert to the rules which
have been the subject of comment in this chapter,
and to consider them in connection with some of the
others, for the purpose of endeavoring in some
degree to dissipate the unfortunate obscurity in
which, in some xrespects, they have left the subject
involved.

EEE‘?ZLM By the third rule, as we have seen, the marshal is
«uipie- — guthorized, upon the arrest of the defendant, to “take
Yoeaare  bail"—4“by bond or stipulation,” and the same
sdred s phraseology occurs also in the fourth and sizth rules.
The question- therefore necessarily arises, whether
the words dond and stipulation are in these rules
used synonimously ; or, whether by the term dond
it was intended to designate the instrument under
seal and executed, known under this appellation in
the common law courts. This is a question of con-
siderable practical importance; because if the
former construction be the true one, serious doubts
might be entertained concerning the validity of
common law bonds, should they be taken instead
of a stipulation. One reason which may be sup-
posed to favor this construction, is, that the
admiralty securities are, in the English High
Court of Admiralty, denominated donds as well as
cautions and stipulations. Thus, the caption to a
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form for a stipulation given in Marriott’s Formulary,
.to be “taken and acknowledged,” is, “ Form of the
Bail Bond ;” and at the end of it, there is this
direction: “Note—The Bond is not to besealed(a).”
Indeed, it seems to be called by either name in-
differently (%).

But a stronger reason for supposing the term
“bond ” to have been used as but another name for
stipulation, is to be found in the language of the
JSifth rale. It is as follows: “Bonds or stipulations
in admiralty suits may be given and taken in open
court, or at chambers, or before a commissioner of
the court who is authorized by the court to take
affidavits of bail [acknowledgments of bail .and
affidavits], and depositions in cases pending before
the court.” It can hardly be supposed to have
been intended to require the party and his sureties
~ to go before the court, the judge, or a commissioner,
to execute a bond, or to acknowledge it.

It has long been customary in the District of
Massachusetts, and, as it is sapposed, also in the
other districts composing the First Circuit, for the
marshal, on the arrest of a defendant in an action
tn personam, to take bail for his appearance, in the
form of a common bond; but the bond is simply
executed in the presence of witnesses, by whom its
execution is attested as in ordinary cases. If there
were no grounds for distrust as to the genuineness
of this rule, therefore, it would seem to be nearly

(a) Marriott’s Formulary, 272.
(b) See, for example, 1 Haggard’s R., 312.

14
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VOL 3. conclusive as evidence that the terms in question

were used in the same sense. But the force of this.
evidence is greatly weakened, if not neuntralized, by
the thirty-fifth rule, which is as. follows: “Stipula-
tions in admiralty and maritime suits may be taken
in open court, or by the proper judge at chambers,
or, under his order, by any commissioner of the
court, who is a standing commissioner of the court,
and is now by law authorized to take affidavits of
bail [acknowledgments of bail and affidavits], and
also depositions in civil canses pending in the courts
of the United States” In this rule, it will be
observed, the word bond i8 not used. 1t is scarcely
to be imagined that it was really intended to pro-
mulgate both of these rules. Undoubtedly the
reports of the proceedings of the Supreme Court,
sent forth by its.reporter, are in general to be
regarded as authoritative, and under ordinary cir-
cumstances it would be presumptuous to question
their genuineness: but these rules are, upon their
face, marked by defects too gross to be imputed to
the court, and furnish evidence therefore of very
great and reprehensible carelessness on the part of
some one or more of the intermediate agents through
whose hands they passed after leaving those of the
court. Both of them, as we have seen, contain the
senseless words “affidavits of bail” instead of the
words acknowledgments of baidl and affidavits.
Neither these senseless words, nor the scarcely less
unhappy jargon “or under his order, by a commis-
sioner of the court, who is a standing commissioner
of the court, and is now authorized,” ete., which forms
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a part of the thirty-fifth rule, could have been CHAP.4

written by any member of the court, or received its
assent. ~ According to the literal construction of the
rule, as printed, a special authority from the judge
to a standing commissioner would be necessary
before he could act; a restriction inconsistent with
one of the main objects of the rule, and, pro tanio,
destructive of its utility. Happily, however, there
is no great difficulty in discerning what must really
have been intended by this rule. It is an established
practice in the High Court of Admiralty in England,
to appoint commissioners to take stipulations at par-
ticular ports where their presence is most likely to
be needed; and, also, when occasion requires, to
issue a special commission to act in a particular
case(z). The design of the rule probably was to
provide for the taking of these securities, not only
by the court and the judge, but also both by the
standing commissioners of the court, and by com-
missioners specially appointed for the purpose. It
may be difficult to find, in the language of the rule
as printed, sufficient authority for the appointment
of special commissioners; but this anthority is sup-
posed to be inherent in the courts as courts of
admiralty and maritime jurisdiction, and no objec-
tion is perceived to its exercise independently of the
rule. The thirty-fifth rule is, therefore, in substance,
sufficient for all the exigencies of the case; and if
it may be assumed, first, that only one of these rules
is to be regarded as operative, and, secondly, that

(a) Forms of these commissions are given in Marriott’s Formulary,
267, 309.
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the question ander consideration will be relieved of
go much of its difficulty as arises from the apparent
anomaly of providing for the acknowledgment of
bonds. In favor of these assumptions, there is the
great improbability of any intention to promulgate
both rules; the ambiguity of the fifth rule; the sab-
stantial fitness and sufficiency of the thirty-fifth; the
fact of its being placed last in the order of arrange-
ment, and its more natural and suitable relative
poeition with respect to the other rules. Leaving
the fifth rule out of the question, as it seems upon
these grounds reasonable to do, I proceed to state
some considerations, which appear to favor, if not
warrant, the conclusion that the term dond, in the
third, fourth and sixth rules, was intended to be used
in its ordinary acceptation.

These rules all relate to actions ¢n personam ;
and they are the only ones relating to this form of
action, in which either of the two words in question
ocours, except the twenty-fourth, in which the term
stipulation alone is used to designate the security
which the court is authorized to exact of the de-
fendant on his appearance, when mno bail has
previously been given, or attachment of property
made; but the tenth, eleventh, twentysixth and
thirty-fourth rales, on the contrary, all relate to suits
tn rem; and, in all these, with only the exception just
mentioned, the term stipulation alone’is employed :
and this exact discrimination is supposed to furnish
very strong ground for the inference that it was
designed and intended to be significant. This in-
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fel;enoe is, moreover, strengthened by the fact, that CHAP.+

in the districts composing the First Circuit, the
practice of allowing the marshal to take bail for
appearance on the arrest of the defendant in actions
#n personam, by bond executed in the usual form,
had long prevailed, and was supposed to be sanc-
tioned by the third rule of udmira.lty practice in
those districts(a).

The rules of admiralty practice were framed and
adopted before the death of the late Mr. Justice
Srory; and from the lively interest he was known
to feel in whatever pertained to the admiralty branch
of the jurisdiction of the courts of the United States,
it is morally certain that his attention was earnestly
directed to an act of the court, so deeply affecting
the subject. He was, of course, familiar with the
practice of the courts within his own circuit; and
on comparing the rules of admiralty practice pre-
scribed by the Supreme Court, with those of his
circuit above referred to, I find a coincidence not
only in point of substance, but also of arrangement
and language, so extensive and striking, as to lead
the mind irresistably to the conclusion that the one
code was taken as a general model for the other.
If, therefore, it had been the intention of the
Supreme Court to change the practice in this
respect of so large a number of the courts, by

(a) The first branch of this rule directs that “ On warrants to
arrest the person in admiralty and maritime causes, if the bail be
taken by the marshal or his deputy, or other person serving the same,
it shall be on condition for the appearance of the defendant on the
return day,” ete.
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abolishing the use of the bond altogether, care
would naturally have been taken to use expressions
plainly significant of such intention, instead of
employing language, to say the least, equivocal,
not to say strongly indicative of the opposite
intent. Besides, if nothing more than the admiralty
stipulation was meant, why was the term dond
coupled with it? It is difficult to concieve any
reasonable answer to this question.

Upon the whole, therefore, the just conclusion
appears to be, that in personal actions, with the
exception sbove mentioned of cases arising under
the twenty-fourth rule, either of these forms of
security i8 admissible(a). It is supposed, however,
that the choice between them, on the arrest of the
defendant, rests with the marshal, who, in cases -

(a) It may seem to the reader that the author ought to have made
some effort to ascertain the exact truth relative to these rules, for the
purpose of enabling him more effectually to clear up the obsacurity in
which they are involved. He deems it due to himself, therefore, to
state, that he long since addressed a full and carefully framed letter of
inquiry upon the subject, to the Clerk of the Supreme Court, who,
he doubted not, would be able, by reference to his original entries of
the Rules, or, if not, by inquiries of the court, then in session, to
furnish the necessary explanations. To this letter, Mr. CarnorL did
not see fit to return any answer. The suthor, after waiting® vainly
until the adjournment of the court, took theliberty of addressing the
Chief Justice on the subject. He replied promptly, and with that
courtesy which so well befits high station, and which always accompa-
nies it when worthily filled ; but he was unable from recollection to
furnish any light upon the subject, and deemed it indiscreet to hazard
any opinion concerning it. The late Mr. Justice Story—clarum et
venerabile nomen—had gone to his final rest. Hadhe lived, he might,
not improbably, for the reason mentioned in the text, have been able,
from certain recollections, to give the information I desired ; and I
should not have failed to consult him on the subject.
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involving large amounts, may not choose to assume ARG

the responsibility of accepting or refusing the sure-
ties offered, and may prefer to throw it upon the
judge or commissioner, and detain the defendant
until a stipulation is given.

'With respect to the securities to be given in suits inons "
in rem, it seems very clear that the form exclusively g".“‘.&" of

contemplated by the Rules is that of an admiralty *

stipulation ; but we have seen that these rules have
been virtually superseded by a very recent act of
Congress(z). By the terms of this act, the bail to
be given is to be “a bond or stipulation.” There
may be ground for doubt whether the term “bond ”
in the act was intended to be used in its common
law acceptation, or only as synonimous with “stipu-
lation,” as it is often used in admiralty; but the
design of the act being to simplify and facilitate the
proceedings necessary to effect the object in view,
the more reasonable presumption would seem to be
that Congress intended to make it optional with the
claimant to give the required security either in the
form of a common bond, or in that of an admiralty
caution.

The court, or other officer, on taking the stipula- com
tion, is bound to look to the sufficiency of the fo)

bomtl
Jook to
the sufficiens

proposed sureties; and when it is doubted or ques- g ormre

tioned, the sureties may be sworn(d). It is the
practice in the High Court of Admiralty of Eng-
land, also, to act wupon information derived
from merchsts or others entitled to confidence;

(a) Yide suprs, p. 100. (b) Marriott’s Formulary, 271.
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certificates of the collectors of revenue; and espe-
eially on the reports of the marshal, certifying to
the sufficiency of the sureties(z). It should appear
that each of the sureties is worth the sum for
which they are bound; or that both together are
worth double the sum, after payment of their just
debts.

The stipulation, when not taken before the court,
is to be certified and transmitted to the court. Forms
of the various stipulations are given in the appendix.
They may be taken and acknowledged, as we have
seen, in court, before the judge at chambers, before
one of the commissioners appointed by the circuit
court to take acknowledgments of bail, affidavits,
ete., or before a special commissioner appointed for
the purpose. :

As the sole object of the security is the attainment
of justice between the parties, the court is bound so
to regulate the exercise of the right to exact it, as
to prevent its abuse as well as its abridgment; and,
as in actions ¢n personam for the recovery of unli-
quidated damages, it is in the power of the libellant, -
by making an exorbitant demand, to compel the
defendant to give excessive bail, or submit to im-
prisonment for want of it, it is the duty and the
practice of courts of admiralty to listen to applications
for the reduction of the amount of the bail. So, too,
the sureties, after having been accepted, may, upon
inquiry, turn out to have been insufficient, or they
may afterwards become so; and in such case the
party may, in like manner, be called upon to give new

(a) Marriott’s Formulary, 301; Clerke’s Praxis, tit. 16, 17.
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sureties(z). This practice is accordingly sanctioned CEAP. ¢

and expressly affirmed by rule siath of the Rules of
Admiralty Practice, which is as follows: “In all
suits ¢n personam, where bail is taken, the court
may, upon motion for due canse shown, reduce the
amount of the sum contained in the bond or stipu-
lation therefor; and in cases where a bond or

stipulation is taken as biil, or upon dissolving an’

attachment of property as aforesaid, if either of the
sureties shall become insolvent pending the suit, new
sureties may be required by the order of the court,
to be given upon motiop and due proof thereof(s).”
It will be seen, however, that the rule provides in
terms for the mitigation of bail only where it has
already been taken, and for new securities only in
the case of subsequently occurring insolvency ; but
the rule ought not to be construed as restrictive, and
extends in spirit, at least, to the case of a defendant
maliciously imprisoned or held in custody for want
of exorbitant bail demanded, and to the case of
imposition or mistake leading to the taking of
insufficient security originally.

The obligation entered into by the sureties tO seretes sot
pey the amount awarded against the party for g?:-%

whom they have become bound, judicium solvere, “*'

s absolute, and cannot be discharged by the sur-

render of their principal(c) ; nor is it dissolved by orby we

the death of the party(d).

(@) Clerke’s Praxis, tit. 15, 16. ‘
() See Appendix ; Rules of Admiralty Practice, Rule v1,
(c) 2 Bro. Civ. and Ad. Law, 412.
(d) Thid; Hall’s Ad. Pr., 25, n,

15
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Btipulations are enforced in our coutts by sum-
mary process of execution(a). Such is the civil
law practice, and an express assent to this effect is
inserted in the stipulation. It appears to be the
uniform practice in the High Court of Admiralty
of England, however, before issuing an attachment
or execution,against the parties to the stipulation,
to issue a monition citing them to pay the amount
for which they have become liable within a certain
number of days—usually, as I infer, fifteen. But
by rules of long standing in the courts for the dis-
tricts composing the First,Circuit, it is expressly
declared, that unless the sum decreed against the
principal shall be paid within ten days after the
decree, in cage no appeal intervene, the court will
direct execution immediately to issue of course
against all the parties to the stipulation; and in the
case of T'he Virgin(b), the ship having been deliv-
ered to the claimant on stipulation, the Supreme
Court, proceeding to render such decree as the
circuit court ought to have rendered, decreed that
the claimant pay into the circuit court the sum at
which the ship had been valued, with interest and
costs; and unless he should do so within ten days
after the circuit court should require the same to be
done, that execution shounld issue upon the stipula-
tion against all the parties thereto. The words
“after the said circuit court shall require the same
to be done, are understood to mean only after the

(a) See Appendix; Rules of Admiralty Practice, Rules mi1., 1v.
(b) 8 Peters’s R., 538 (11 Curtis’s Decis. 8. O., 208).
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decree of the Supreme Court should be duly entered csae. «

in the eircuit court; it being by the process of that
court . that the decree was to be enforced. The new
rules expressly prescribe with respect to bonds or
stipulations given in suits n personam (being silent
as to stipulations in suits #n rem), that to enforce
the final detree against the principal, “summary
process of execution may and shall be issued upon
such bond or stipulation(z) ;” and the recent act of
"March 8, 1847, declares that wpon any bond or
stipulation taken in pursuance of it, “judgment
both against the principal and sureties may be re-
covered at the time of rendering the decree in the
original cause.” The particular form in which this
enactment i8 to be carried into effect by the courts,
is of course to be determined by judicial inter-
pretation and discretion. Perhaps it may not
unreasonably be assumed to have been the intention
of the legislature simply so stamp upon these
securities the character of admiralty cautions, to be
summarily enforced, as such, in the accustomed
modes. If so, the enactment may be regarded as

equivalent to a direction that execution might

be awarded at once, without the formality of a
previous suit or notice(d). In directing, in general
terms, the summary process of execution to enforce

(a) Appendix; Rules n1., 1v.

(b) Congresas saw fit, in authorizing the recovery of a judgment, to
use the langusge of the common law ; and had the act related to com-
mon law proceedings, it might have been supposed to contemplate the
filing of a declaration, and the formal entering up of & judgment ; but
relating, as it does, exclusively to suits in the admiralty, it does not
require, and is not supposed to admit of such a construction.
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vol- & honds and stipulations taken in pursuance of the

_rules, they are of course obligatory ; but it is left to

the courts, nevertheless, by general rules, or by
special order, in icular cases, to prescribe the
time when the execution shall issue: and the like
discretion is supposed to exist with respect to the
securities to be taken under fhe recent act. The
practice which has long prevailed in the First Ciseuit,
and which was adopted by the Supreme Court ia
The Virgin, of withholding the execution for the
term of ten days, to afford time to the principal to
comply with the decree, or, if he shall see fit, to
interpose an appeal, seems to be reasonable and just ;
and when the decree is rendered in the absence of
the party to be affected by it, and, as it may be
according to the practice of our courts, and in fact
often is, without notice, it would seem to be proper
that the court should require if to be served, and
that the time allowed for obedience to its require-
ments should be computed from the date of the service.

The admiralty stipulation in England, as given in
Marriott's Formulary(a), extends in terms to the
heirs and personal representatives of the stipulator,
and i said to bind executors and administrators
without mention, but not the heir ; and it is held
not to affect lands(d). But by a rule of the courts
for the First Circuit, the stipulators are required to
consent in terms, that in case of delinquency, execu-
tion shall issue as well against their lands as against
their goods and chattels; and in the consent inserted

(a) Marriott’s Formulary, 273, et passim.
(b) 1 Bro. Civ. and Ad. Law, 361, n.
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in the stipulations in use in the District: Coyrt of CHA®. ¢

the Southern District of New-York, also, lands are
naméd. But the twenty-firet rule of the Rules of
Admiralty Practice, which prescribes the form of
final process, directs that the writ of execution in
the nature of fiers facias, shall command the marshal
or his deputy to levy the amount thereof of the
goods arfd chattels of the defendant, and is silent as
te lands. The omission was doubtless intentional,
and should be interpreted as an implied prohibition
of an admiralty execution against lands, and conse-
quently of the practice just mentioned of exacting
the concert of the stipulator to the iseuing of such
process. :

The English Court of Admiralty is not a court of
record, and has, on this account, been held by the
courts of common law to be incompetent to take
recognizances, which are debts of record entitled to,
priority of payment, and binding the lands of the
cognitor. These incidents were therefore denied to
stipulations; but the decisions of the English com-
mon law courts, relative to the powers of the
court of admiralty, it may now be safely asserted,
are not binding on the admiralty courts of this
country ; and the American courts are undoubtedly
left at liberty, in the exercise of a wise discretion,
to depart in this instance, as they have done in many
others, from the principles and usages which govern
the English Court of Admiralty, and to require the
stipulator to bind his land, or his heir, or both, a8
they may deem expedient. Whether they have
power to give to the stipulation the remaining
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VOL & attribute of a recogmizance—that of priority of
payment—is a question which, since the power is
not likely to be ‘claimed, it is not necessary to
discuss.

The party being required by the rules of admi-
ralty practice to enter into the stipulation jointly
with his sureties, his separate stipulation to indemnify
them, becomes of less consequence here than it is in
England. Its chief value to the sureties consists
in their right to have it enforced at their instance
in the admiralty court, by summary “execution,
instead of being obliged to resort to an action for
money paid, in the event of their having been obliged
to advance their own money to satisfy the order or
* decree of the court against their principal. But

under our practice, the sureties, by withholding

payment, might always oblige the libellant to resort
to his execution against the party jointly with
themselves; and, if they were able to point out to
the marshal any property belonging to their princi-
pal, might reasonably expect it to be taken in
preference to their own. The rules are silent with
regard to this form of stipulation ; but as a familiar
and well established part of the civil law and general
admiralty practice, no American court of admiralty,
it is believed, would hesitate, upon the application -
: of the sureties, to direct it to be given. ‘
Jursiory The last remark relative to stipulations for indem-
*dpamton. pity, is equally true of the juratory caution or
stipulation. To deny the process of the court
absolutely to a libellant apparently possessing a just
and valid right of action, Lecause he is unable to

i
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find sureties, would be a denial of justice; and to
keep a defendant in prison during the pendency of
the suit, for a like reason, whatever might be the

© 119

CHAP. 4

circumstances of the case in other respects, would ‘

be oppressive.

Preparatory to entering, in the next chapter,
upon the consideratidn of the several forms of pro-
cess to which the libellant may be entitled, it is
necessary  briefly to advert to a question which
presents itself at the threshold. ‘

It has already been stated, that in the English
Court of Admiralty, suits are commenced by the
issue of process, and that no libel is filed until after
the appearance of the adverse party. But it is
- stated by both Crxeke and Brownx, that when
the defendant or a claimant has appeared and given.

i

1
!

|

the bail required of him to abide the decree of the

court, eto, his proctor is entitled, in the English
Admiralty, to call upon the plaintiff to “libel with
sureties,” on pain of dismissal with costs; and
thereupon the latter is obliged to find sureties (unless
he shows himself entitled to be admitted to the
juratory caation ); the sureties being bound to the
prosecution of the suit, to pay costs if the party
"should be defeated in the cause, and to produce the
plaintiff personally as often as he may be called(a).
The chief object of this security was to insure the
payment, on the part of the libellant, of such costs
" a8 might be awarded against him in the event of
his failure to maintain his suit. Another object was
(a) Brown’s Civ. and Adm. Law, 410, 411 ; Olerke’s Praxis, tit. 11,

n .
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YOL 3 o gecure to the party defendant his privilege of

requiring the libellant to answer interrogatories
from time to time during the progress of the suit(a).
The right to exact this security seems, however,
to have been even formerly by no means rigorously
enforced in the English admiralty; for Creexs,
who wrote in the reign of Elizabeth, states that
“ although the laws require that the plaintiff shall
put in security by proper fidejussores before he por-
rects his libel, yet it is little attended to in the
courts(d).” And the latest reported cases decided
in the High Court of Admiralty, which have
reached this country, show that the practice of re-
quiring such security has become entirely obsolete,
except in the case of non-resident plaintiffs; and
one of these late cases seems moreover to infer, that
it was not until 1842 that the practice was revived
even with respect to foreign suitors. In the case
alluded to, an action had been commenced by the
master of a Danish vessel, in behalf of the owners,
for damage alleged to have been done to the vessel
by a steam tug belonging to the port of Liverpool ;
and the counsel for the owners of the steam tug
moved the court to decree security for the costs of
the suit by the master of the Danish vessel, she
“being a foreign vessel, and the owners being
resident abroad, out of the jurisdiction of the court.”
The judge, in deciding upon the motion, said, “It
is undoubtedly a great hardship upon ‘parties who -
are resident in this country, to besued, where there

(a) Clerke’s Praxis, tit.,, 14. (b) Ibid, tit. 11, n.
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is no chance of obtaining an indemnity for the costs, CHAP. ¢
if they should be successful in the result of the snit.
Upon this principle I am disposed, unless under parti-
cular exceptions, to require that security for the costs
should .be given in all cases in which the owners are
resident out of the jurisdiction of the court. Look-
ing to the practice of other courts, I find this rule
to prevail, both in the courts of common law and
equity.” And he accordingly directed security to
be given, in the sum of £100(a). A like applica-
. tion was made in a subsequent case, which was
granted, under the circumstances of the case, not-
withstanding the objection that it ought to have
been made earlier; the court saying, however, that
such applications ought to be made at the earliest
stage of the proceedings, and that in ordinary cases
the court would enforce the rule(d).

The new Rules of Practice are silent with respect
to any obligation on the part of the libellant to give
this security. It is important, therefore, to ascertain -
the just claims of the ancient.usage, if it ever really
existed, of the High Court of Admiralty of England,
in this particular, to fature respect and observance
in our courts; and this is the question alluded to
above, as one requiring immediate consideration.

The common law courts have always exercised
the power of exacting security for costs from the

(a) The Sophie, 1 W. Robinson’s R., 326.

(b) The Volant, 1 W. Robinson’s R., 383. See alsa The Minerva,
1 Robinson’s R., 169, 172, where an application for security was
refused ; Dr. LusHinGTON 8aying that he could not make an order of
security for costs, until he saw some special reason for so doing.

18
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plaintiff when justice required it, and especially in
the case of non-resident plaintifis. To this extent a
like power ought certainly to be exercised by our
courts of admiralty; but beyond this, aside from
the authority of precedent, it would be wrong for
them to go. The injunctions of the process acts
of 1789 and 1792, requiring them to proceed
according to the course of the civil law, and accord-
ing to-the principles, rules and usages which belong
to the courts of admiralty as contradistinguishdd
from courts of common law, are qualified, as we have
seen, by the authority given to them to make, by
rule, such “alterations and additions” as they “shall
deem expedient.” This authority was undoubtedly
given for the express purpose of enabling the courts
to dispense with useless antiquated forms, and, if
necessary to substitute others in their stead, better
adapted to our social condition and the genius and
policy of our institutions, or more conducive to the
ends of justice. This has long since been advan-
tageously done to some extent, and the tendency
has constantly been to assimilate admiralty proceed-
ings to the more familiar forms of practice in the
courts of common law and chancery. The Rules of
Admiralty Practice contain, as we have seen, very
ample and exact regulations concerning the stipula-
tions required of the defendant or claimant; and if
the Supreme Court considered it indispensable in
any description of cases that the plaintiff should
give security in order to entitle him to the process
of the court, or to proceed on his libel, it seems a
little extraordinary that the rules contain no decla-
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ration to this effect. Not that these rules were OHAR-&

designed to determine every point of practice, or to
supersede all existing usages; but the omission of
any provision relative to a point of so much impor-
tance, certainly affords strong presumptive evidence
that the security in question was not deemed by the
Supreme Court to be indispensable, and that it was
intentionally left to the discretion of the district
courts. '

The only instance in which the subject appears
to have been brought directly under judicial notice
in an American court, is in a case in the District
Court of the United States for the District of Maine.
It was a libel #n personam, against the master of a
vessel for assault and battery, brought by a young
slave who had been sent from Guadaloupe to this
country, as a servant to the son of his master. On
the return of the process, the counsel for the respon-
dent moved the court for an order requiring the
libellant to give the usual stipulation for costs.
This motion was denied, on the ground that to grant
it would, under the circumstances of the case, be
equivalent to a denial of justice. At the hearing, it
was again objected to the libellant’s right to maintain
the action, that he had not acquired a standing in
court, on account of the want of such stipulation;
and the learned judge, in deciding upon the objec-
tion, expressed himself as follows: “ By the rules of
this court, the respondent may always call for this
stipulation, which the libellant is required to give,
under the pain of having his libel dismissed; and
this rule is in conformity with the ancient practice
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VoLt of the admirality(Clerke's Prawis, tit, 11 and 14;

2 Brownés Civ. and Adm. Law, 410). The stipu-
lation ordinarily required is that with sureties or
fidejussores; but this stipulation is never required of
seamen, as it would seldom be in their power to
obtain sureties, on account of tieir poverty; and to
exact it of them would be equivalent to a denial of
justice. It is said that the ground on which this
rule of court is waived in favor of seamen is, that
they are a favored class in the admirality ; but the
true reason why this rule is not enforced against
them, is not because they have a claim to any
special favor in this respect, but because they are
usually unable to comply with it; and wherever
the same reason exists, the same indulgence is, by
the ordinary practice of admirality, shown to others.
In all courts proceeding according to the course
of the civil law, when a party is poor, and unable
to find fidejussores, the court will receive the jussory
cantion instead of a stipulation with sureties (Clerke's
Praxis, title 5). The libellant in this case is a ser-
vant, a slave in his own country, with no other friend
or acquaintance here, than & minor whom he attends
in the quality of a servant. To require him to
enter into a stipulation for costs with sureties, would
be the same thing in effect as saying that he had no
right to ask redress in this court. It was on this
ground that the motion of the respondent’s counsel
for a stipulation with sureties was overruled by the
court. It is there said, that it was necessary to ten-
der the jussatory caution in order to place himself
rectus tn curia. There is some misunderstanding
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between the opposing counsel, whether this tender

was made or not. In the view which I take of the

.
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case, it is immaterial. The rule requiring a stipula- -

tion for costs, is a rule established for the benefit of
the opposite party, which he may waive as he may
any other right; and the principle applies to this
as to other cases quisqus potest renuntiare jure pro
8¢ wntroducto. It is for the party to move for the
security, if he wishes for it ; and if he issilent, it is
considered as waived(a).”

The rule of practice supposed to be referred to
by the court in the foregoing extract, declares that
“ on motion of the defendant, the court will direct
the plaintiff (except where the suit is for the United
States), on pain of dismissing his libel, to give a
stipulation with sureties, to appear from time to
time, and abide all interlocutory orders and decrees,
as well as the final judgment which may be rendered
in the cause,in the district court, or on appeal in the
appellate court; and likewise to pay the costs which

(a) Polydore v. Prince, Ware’s R., 402. This case involved another
very interesting question, which was discussed by the learned judge
with his wonted learning and ability. The libellant, as stated in the
text, was a slave in the island of Guadaloupe; and, as such, was
incapable of appearing as a party in a French court of justice. This
disability, it was insisted by the counsel for the respondent, according
to the acknowledged principles of the jus gentium, or at least of
national comity followed him into whatever country he might volun-
tarily go or be carried by his master. But Judge WarE decided, that
although the civil incapacities and disqualifications by which a person
is affected by the law of his domicile are to be regarded by the courts
of other countries as to acts done or rights acquired in the place of his
domicile, it is otherwise as to acts done or rights acquired within
another jurisdiction, where no such disqualifications exist; and he
accordingly held that the libellant was competent to maintain his suit.

Rules of the
dist. courts
in the First
Cirouit.
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VoLt ghall be adjudged therein against him, if he fails to
support the same(a).”
Inthe The rules of the District Court for the Southern
New¥or. District of New-York require the libellant, except
in suits for seamen’s wages for services on board ‘of
American vessels, and in suits by salvors coming into
port in possession of the property libelled, to enter
into a stipulation with sureties “for costs,” in suits
in personam, in the sum of one hundred dollars, and
in suits ¥n rem, in the sum of two hundred and fifty
dollars(?).
In the The rules of the District Court for the Northern
Durietof  District of New-York require security to be given
in all cases where the libellant is not a resident of
the district, except in suits for seamen’s wages, and
suits for salvage where the salvors have come into
port in possession of the property libelled; and the
rules of this court also provide that even in the
excepted cases, and in all cases where the libellant
is a resident of the district, the court will, in its
discretion, direct security to be given on motion of
the defendant or claimant, on pain of dismissing the
libel. And itis by these rules further declared that
if, in any case, a libel shall be filed in behalf of a non-
resident libellant before the required security for

(a) This is Rule 7 of s body of rules printed in the appendix to
Dunlap’s Admiralty Practice, entitled % Rules of the Circuit Court of
the United States for the First Circuit, in civil causes of admiralty and
maritime jurisdiction.” They relate, however, not to proceedings on
appeal to the circuit court, as their title infers, but to original suits
in the district court, and are, in fact, rules of the district courts for
the districts composing the First Circuit.

(b) Rales 17, 44, 45. ’
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costs and expenses shall have been given, the poctor CHA®. «
shall be liable therefor until such security shall be
farnished(a). '

In what light the subject is viewed, and what
regulations, if any, have been prescribed in regard .
to it in the other districts, I am not apprised.

(a) Appendix; Rules 13, 14, 15, 16.
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CHAPTER V..

MESNE PROCESS.

SECTION 1.

Mgzsxx Proozss 1x Surrs 18 Persowax.

Surrosing the libel, and, if the rules of the court

~ require it, a stipulation in the proper form, to have

been filed, the next subject for consideration is the
process which the libellant has thus entitled him-
gelf to sue out(a).

By the second of the Rules of Admiralty
Practice, it is declared that, “In suits ¢n personam,
the mesne process may be by a simple warrant of
arrest of the person of the defendant, in the nature

(a) At the first session of the Supreme Court of the United States,
it was ordered that (unless and until it should be otherwise provided
by law) all process of that court should be in the name of the Presi-
dent of the United States ; and such has ever since been the style of
thé process of all the national courts. Aand by the first section of the
process act of 1792 (ch. 36; 1 Stat. at Large, p. 275), it is enacted that
¢ All writs and process issuing from the Supreme or a circuit court,
shall bear test of the Chief Justice of the Supreme Court, or (if that
office should be vacant) of the associate justioe next in precedence ;
and that all writs and proceases issuing from a district court, shall
bear test of the judge of such court, or (if that office shall be vacant)
of the clerk thereof ; which said writs and processes shall be under
the seal of the court from whence they issue, and signed by the clerk
thereof.” This act remains unchanged.
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of a capias; or by a warrant of arrest of the person
of the defendant, with a clause therein, that if he
cannot be found, to attach his goods and chattels
to the amount sued for, or if such property cannot
be found, to attach his credits and effects to the
amount sued for in the hands of the garmishees
named therein; or, by a simple monition in the
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nature of a summons to appear and answer to the .

suit, as the libellantshall, in his libel or information,
pray for or elect(a).” In determining what form of
process he will apply for, the libellant will of course
be governed by the supposed exigencies of his case;
but he must make his election beforehand, and
frame his prayer for process in his libel accordingly.
Baut before proceeding farther it is proper to state
that in accordance with the policy originally adopted
by Congress, and ever since adhered to, with
respect to common law proceedings, the first clause
of the foregoing rule has; since the first edition of
this work, been modified by a subsequént rule so
far as to render it conformable to the laws of the
several states in which imprisonment for debt had
been or should be abolished. The new rule is as
follows: “In all suits 4n personam where a simple
warrant of arrest issues and is executed, bail shall
be taken by the marshal and the court in those cases
only in which it is required by the laws of thestate
where an arrest is made upon similar or analogous
process issuing from the state courts. And imprison-
ment for debt, on process issming out of the

(a) Appendix; Rulos of Admiralty Practice, Rule 1.
17
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admiralty court, is abolished im all cases where, by
the laws of the, state in which the court is held,
imprisonment for debt has been or shall be hereafter
abolished, upon similar or analogous process issning
from a state court(a).”

All process is to be drawn and signed, as well as
sealed, by the clerk; and he is bound to see that
it is in accordance with the libellant’s prayer, pro-
vided the prayer be a proper one; and if not,
Pprocess is to be withheld until the libel is amended.

Unless the rules of the court from which the
process issues otherwise direct, it may be tested of
the day on which it is issued, and made returnable
on any future day. .

Premising that, by the first of the rules prescribed
by the Supreme Court, it is directed that “All
process shall be served by the marshal or his deputy,
or, where he or they are interested, by some discreet
and disinterested person appointed by the court,” I
propose to offer a few observations upon each of
the three several forms of process here prescribed,
without regard, for the present, to the modifying
influence of the new rule above recited.

1, WARRANT TO ARREST THE PERSON OF THE DEFENDANT
ALOKE,

It may, ingeneral, besaid that it isat the option
of the libellant to choose either of these forms, as
he may see fit; but his right to sue out a warrant
of arrest is, by the seventh rule, subject to this

(a) Appendix, Rule 48.
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limitation, that “In suits ¢» personam no warrant
of arrest, either of the person or property of the
defendant, shall issue for a sum exceeding five
hundred dollars, unless by the special order of the

court, upon affidavit or other proper proof, show-

ing the propriety thereof.”

A general order was made by Sir WiLLiam Scorr,
soon after he took his seat in the High Court of
Admiralty, “That no warrant of arrest, either of
persons or ships, shall issue out of the instance
court, without an affidavit of debt being previously
made by the person on whose behalf such warrant
is prayed, or his lawful attorney(a).” The term
“debt” was doubtless used in its general sense of
demand, or right of recovery, and includes actions
for the recovery of damages, as well as suits for
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Affidavit
aud order,

when neces~
sary.

the recovery of specific pecuniary claims; and the

term “lawful attorney ” is supposed to designate an
attorney in fact, under whose direction, in the
absence of his principal, the suit is institated. The
rule of the Supreme Court, above recited, though
expressed in very different language, probably was
not intended, aside from its more limited scope, to
bear a construction essentially different. In our
courts, no process can issue until after the libel has
been filed ; and as the libel must necessarily contain
a statement of the supposed cause of action, if itis
verified by oath(f), that ought, it is presumed,
generally to be deemed a sufficient compliance with
the rule of the Supreme Court, to entitle the libel-
lant to the order required. When the application

(a) Marriott’s Formulary, 30. (b) Vide supra, p. T7 et seq.
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VoL &  to the judge for this purpose is founded on the oath
. of the party to the truth of the libel, it must of
course be exhibited to him by the proctor before it
is filed, or by the clerk afterwards; and so where
the sum demanded is less than five hundred dollars,
when by the rules of the particular court a previous

order for process is required.
The defendant is to be arrested in virtue of the
warrant, in the usual mode of making arrests of the
Srrieeof . person; and it is the duty of the marshal to inform
him of the cause of the arrest, and to exhibit to
him the warrant. The marshal, on making the
arrest, a8 we have seen in the last preceding chapter,
Batwbe iy guthorized to take bail, with sufficient sureties,
from the party arrested, by bond or stipulation,
upon condition that he will appear in the suit, and
abide by all orders of the court, interlocutory or
final in the cause, and pay the money awarded by
the final decree rendered therein, in the court to
which the process is returnable, or in any appellate .
court. -
The important changes in the antecedent prao-
tice introduced by this rule, have already been
noticed and explained in treating generally of the
admiralty stipulation(a). Notwithstanding the po-
tential form of its direction to the marshal — “may
take bail,” etc.—this rule is doubtless so far impera-
tive as to impose on him the duty of detaining the
defendant in safe custody, or committing him to
prison until he procures bail or is liberated by order

(a) Vide supra, p. 88.
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of the court(a). If the marshal takes bail in the CHAP.&

form of a bond (assuming that he has a right to do
80), it is his duty to satisfy himself of the sufficiency
of the sureties; and for wilful or groes negligence
in this respect, he would -doubtless be responsible
to the libellant(d). If a stipulation is to be taken,
the marshal is to go with the defendant, for that
purpose, to the court if in session, to the judge at
chambers, or to a standing commissioner of the
court. to take acknowledgments of bail, affidavits
and depositions, etc., or to a special commissioner
appointed by the court to act in the particular case.

When a bond is taken, it may properly, it is
supposed, as is usual in actions in law, be taken in
double the sum for which the action is brought. In
the stipulation, it is usual to insert the sum claimed
by the libellant, with the addition thereto of a sum
" (commonly one hundred dollars) sufficient to answer
the costs. The security, whether in the one or in the
other form, is to the libellant by name. The bond is
to be delivered to the marshal, and by him trans-
mitted to the clerk of the court, together with the
warrant with his return thereon endorsed.

‘When a stipulation is taken by a commissioner,
he is bound to transmit it; but, it is supposed, he
may without impropriety deliver it to the marshal

(a) As to the authority of the court in virtne of the twenty-fifth
rule, when no bail has been given and no property attached, to liberate
the defendant on his giving a stipulation for costs and expenses only,
vide supra, p. 92 et seq.

(b) Olerke’s Praxis, tit. 4, where it is said that the officer is liable
if the defendant does not appear.

i

1}
§
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as a suitable agent for this purpose. In the English
admiralty, the commissioner, in addition to his
certificate at the foot of the stipulation, that it was
“ taken and acknowledged” before him, annexes to
it a formal and full certificate of the proceeding
before him, addressed to the judge of the Court of
Admiralty.

The commissioner has authority, and, if there be
ground for doubt, it is his duty to require the oath
of the sureties to their sufficiency. In the English

- admiralty one surety is sometimes taken, provided

one suretly
may be
taken.

he is worth double the amount of the required sum.

“When two or more sureties are offered, each of them

must be able to justify in the sum for which the
stipulation is to be given, or all of them collectively
in double the amount. The Rales of Admiralty
Practice speak uniformly of sureties; but this will
probably not be regarded as an implied inhibition,
under all circumstances, of the acceptance of one(a).

The return of the marshal or his deputy to this
form of process, must, of course, be according to the
fact: as that the defendant is not found within his
district, or that he has arrested him, and has his body
here present in custody, or that he has arrested him
and taken bail from him with sufficient sureties by
bond (or by stipulation, as the fact may be), in due

(a) See Marriott’s Formulary, passim. In England, the commis-
sioner i8 expressly authorized by his commission, on taking the
stipulation for the defendant or claimant, to release the person or
property from arrest ; and,in his certificate, he states that he has done
8o. It is probably done by a formal order, to that effect, to the
marshal.




MESNE PROCESS."

136

form of law, twhich bond (or stipulation) is herewith CEAP. &

returned.

But it is necessary now to revert, momentarily, to
the rule of December Term, 1850, mentioned at the
beginning of this chapter.

This rule, it will be observed, extends as weH to
final as to mesne process. In the districts comprised
within the states where imprisonment for debt has
been abolished by law, the change introduced by it
is highly important. To ascertain the precise extent
of this change in any particular district, recourse
must be had to the state law. Thus, for example,
in the districts of New-York, in which the state
statute, after forbidding the arrest of any person in
civil action, except as therein prescribed, proceeds
to specify the cases in which the defendant may be
arrested, the question in any given case in admiralty
will be whetheritis one of those designated in the act.

It was not, however, I imagine, intended by the
new rule to require the courts of admiralty to follow
the direction of the state laws regulating the exercise
of the right of the plaintiff to hold the defendant to
béil. For example: the statute of New-York enjoins
.it upon the judge, to whom application is made for
the required order for the arrest of the defendant,
to exact a written promise on the part of the plain-
tiff) with or without sureties, to pay all costs that
may be awarded to the defendant, together with all
damages he may sustain by reason of the arrest.
Now, although it may be proper for the courts of
admiralty to exact the like security of the libellant
in the form of an admiralty stipulation—a practice,
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VOL.% a3 we have seen in the last chapter, by no means

new in a court of admiralty—yet the state law is
not supposed to be, by the new rule, rendered
obligatory in this respect. The rule simply adopts
the principle of partial exemption from arrest, as
defined by the laws of the several states where it
prevails, leaving the national courts to follow the
dictates of their own judgments as to the most
suitable modes of carrying it into effect. In the
districts where the rule is operative, to warrant the
arrest of the defendant, in any case, whether of
contract or of tort, there must, of course, be a judge's
order, founded on an oath, showing the case to- be
within the purview of the state law. But, as we
have seen, an affidavit and order were previously
required as a pre-requisite to the issue of a warrant
of arrest for a sum exceeding five hundred dollars,
and the effect of the new rule will be to extend this
pre-requisite to all cases, without regard to amount,
in which, by the state law, the right of arrest exists.

2. WARRANT TO ARREST THE PERSON OF THR DEFENDANT, WITH A
OLAUSE, IF¥ HE CANNOT BE FOUND, TO ATTACH.HIS GOODS8 AND
OHATTELS ; OR, IF NONE OAN BE FOUND, TO ATTACH HIS CREDITS
AND EFFECTS IN THE HANDS OF THIRD PERSONS(a).

This, it will be perceived, is a threefold and highly
effective form of process. The admissibility of the
attachment as an authorized form of civil law and
admiralty procedure for the purpose of compelling

(a) This latter clause is denominated a foreign attachment ; that
against the goods and chattels of the defendant, simply an atiachment.
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an ‘appearance by the defendant, or rather, virtually,

as a mode of instituting an admiralty suit, when the
defendant could not be found, was first established
by the Supreme Court of the United States in the
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Authorized
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case of Manro v. Almeida(a), in which its regularity rae.

and propriety were vindicated in an elaborate opinion
delivered by Mr. Justice Jonnson(s). It was con-
ceded, however, that according to the civil law

(a) 10 Wheaton’s R., 473 (6 Curtis’s Decis: S. C., 485).

(b) Mr. Justice JorxsoN mentions the remark of an English writer,
whom he does not name, that this form of procees is no longer in use
in England. He doubtless refers to the following passage in Browne’s
Civ. and Adm. Law (vol. 2, pp. 434, 435), relative to the action in
personam in the English Court of Admiralty: ¢ Let us, lastly, suppose
that the person against whom a warrant has issued cannot be found,
or that he lives in a foreign country; here the ancient proceedings of
the admiralty court provided an easy and salutary remedy, though,
according to HueErus, not authorized by the example of the civil law.
They were analogous to the proceedings by foreign attachment, under
the charters of the cities of London and Dublin. The goods of the
party were attached, to cempel his appearance. By this means, if &
foreigner owed money in England, and any ship of his came into a
British harbor, or any goods of his were found in these realms, they
were seized by his creditors; and by this means the English creditor
had an easy remedy for his debt, and the foreign merchant acquired
more credit in England, when it was so easy to find a remedy against
him: for this process of attachment of goods went not only against
those in the actual possession of himself, his factors or agents, but
also against those in the hands of his debtors ; since the maxim, taken
from Justinian’s Code, was debitor creditoris est debitor creditori
creditoris. This salutary proceeding has in latter times gone into
disuse in England, and great is the mischief accruing to commerce
from the want of it. It still prevails in many parts of Europe, and
gives to foreigners an evident advantage.” )

It was probably under these views of the great utility of the process
of attachment, that the Supreme Court thought proper not only to
adopt it, but to increase its efficiency by directing its incorporation, in
the first instance, with the warrant of arrest. .

18
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VoL % practice, it did not issue as of course, nor in the first
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instance, but only by order of the court for contu-
macy after monition and the failure of the defendant
to appear; but the SBupreme Court, referring to the
practice known to have prevailed to some extent
at least, in this country, was of opinion that the
attachment might be issued simultaneously with
the monition, an express order for that purpose
having first been obtained. And, although the
primary object of the attachment was considered
to be to compel the defendant to appear, it was
nevertheless held that the District Court might
lawfully proceed, without such appearance, to adju-
dicate upon the rights of the libellant; and having,
for sufficient cause shown, made a decree in his favor,
might sabject the property attached to condemnation
and sale, in satisfaction of the decree.

Such is the form of procedure by attachment as
indicated by the second rule, and as correctly
described, according thereto, in the first edition of
this work. Being in itself convenient and adapted
to all cases, there was no necessity for inquiring
whether the prescribed mode of resort to thisremedy
was designed, according to the maxim awpressio
untus axclusio est altertus, to forbid the use of other
modes sanctioned by previous usage. But the new
rule mentioned under the last preceding head may
render this a question of considerable importance,
though it may not be one of much difficulty; for if
the mode prescribed by the second rule is to be
taken as exclusive, and if, according to the true
interpretation of the new rule, it is to be considered
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a8 forbidding by implication, as the seventh rule oHAP.s.

does in terms, the issue of the warrant of arrest
except in cases where it may be lawfully executed
as such, the result will be that the right to resort to
an attachment has also become limited to the like
extent. But such a consequence can hardly be sup-
posed to have been actually intended, and it may
reasonably be expected that the rules in question
will, if possible, be so interpreted by the courts as
to avoid it To permit the warrant of arrest still
to issue a8 a mere vehiclé for the attachment clause,
in a case where the right to arrest the person of the
defendant no longer exists, might savor of evasion ;
but no valid objection is perceived to considering the
right to iseue an attachment, in connection with a
monition(a) which anquestionably existed prior to
the promulgation of the rules of admiralty proce-
dure, as still subeisting unimpaired by the second rule.

This decision was pronounced in 1825, and has
since farnished the only anthoritative rule upon the

(a) Or even alone, when the owner of the property is shown to have
sbeconded or not to be within the district. Manro v. Almeida, 10
Wheaton’s R., 473; Clark v. The N. J. Steam Navigation Co., 1
Story’s R., 513. But in Wilson v. Pierce (5 M. Law Rep., 137),
docided in the District Court of OCalifornia, it was held by Judge
Horruan, after a full and able review of the authorities on the
subject, that the provision contained in the 1lth section of the
Judiciary Act of 1789, ordaining that no civil suit shall be brought
before a circuit or district court of the United States against an
inhabitant of the United States by any original prooess, in any
other district than that wheregf he is an inhabitant, or in which he
shall be found at the time of serving the writ, embraces suits in admi-
ralty as well as at common law, and forbids the institution of a suit
by libel and process of attachment against the property of a person
who is a citizen of avother state, and at the time domiciled therein.
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subject until the promulgation of the Rules of
Admiralty Practice. According to the second rule,
already recited, the attachment is not to be issued
as a separate writ necessarily preceded or accom-
panied by a monition, but is to be incorporated, in
an alternative form, with a warrant of arrest against
the person of the defendant; and it now issues as
of .course, for sams not exceeding five hundred
dollars, a previous order being still necessary when
the suit is for a larger sum. This order is to be
founded, as we have seen, “upon affidavit or other
proper proof showing the propriety thereof;” but
as the attachment clause is to be executed only when
the defendant cannot be found, and as the seizure of
his property is then only substituted in place of a
personal arrest, it is presumed, if the libellant shows
himself entitled to a warrant of arrest, that he will
also be entitled to the attachment clause, if it be
his wish to have it inserted. The marshal, in exe-
cuting the writ, is bound to observe the order
therein prescribed, and has no right to arrest the
goods and chattels of the defendant when he has it
in his power to arrest his person; nor to attach his
credits or effects in the hands of granishees, when
he can find sufficient goods and- chattels in the -
defendant’s own actual or constructive possession,
The rule is supposed to contemplate a general
command to the marshal to take the goods and
chattels of the defendant without specifying them.
The duty of the marshal, under this mandate, is
therefore analogous to that of a sheriff under a writ
of fleri facias, to search out and levy upon the
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goods and chattels of the defendant; but the pro- CHA®.s&

perty, in this case, is taken in lieu of the person, for
the purpose of compelling the defendant to appear
and give bail, or in the event of his failure to do so,
to be held as a pledge for the satisfaction of the
libellant’s debt or damages. It is therefore to be
kept safely by the marshal, pending the suit, or
until the defendant shall give the required security,
and obtain an order for the dissolution of the
attachment.

In the case of Manro v. Almeida, above cited, it
was held, though apparently with some hesitation,
not to be indispensably necessary to specify in the
writ the particular credits and effects of the defen-
dant to be attached, but that a command, in general
terms, to attach his credits and effects in whosesoever
hands, within the jurisdiction of the court, they
might be found, was sufficient. But the second
rule, as we have seen, very properly requires the
garnishees to be named. It is upon such persons as
are named in the process as garnishees only, there-
fore, that the service is to be made. The term

“credits ” embraces all debts owing to the defen- What are o
dant. The term “effects” is ordinarily one of Zpiis "“’"“""

comprehensive import, but .being here used in
contradistinction to “goods and chattels,” may be
supposed to refer more especially to kinds of pro-
property not strictly falling within the scope of the
other terms employed, and not properly susceptible
of manual seizare ; such, for example, as shares in
the stock of corporate companies, money in the
hands of a sheriff or of an agent, or the like. The
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vor. s foreign attachment clause, which should contain a
_ manition to the person therein named to show cause

on oath why he should not be held to pay over the

amount for which he is supposed to be chargeable,

Yooens- to answer the exigencies of the suit, may be pro-
how seved- perly served by the exhibition of the warrant, and
the delivery of a copy of it to the garnishee; or,

in case of his absence, by leaving a copy, to be
delivered to him, with some suitable person at his

usual place of residence or of business. This is the

only form in which, in general, the service could

well be made, and seems to be the mode contem-

plated by the théirty-seventh rule, by which it is

Gamwbee  ordained that “In cases of foreign attachment, the
omosh  garnishee shall be required to answer on oath or
solemn affirmation, as to the debts, credits or effects

of the defendant in his hands, and to such interroga-

tories touching the same as may be propounded by

the libellant; and if he shall refuse or neglect so to

do, the court may award compulsory process ¢n
personam against him. If he admit any debts,
credits or effects, the same shall be held in his hands

liable to answer the exigency of the suit.” The

proper time for the garnishee to answer, is on the

return day of the process. The rule, it will be
observed, makes no provision for the delivery over

to the marshal, or to the court, of any moneys or

other property, by the garnishee; nor for any
further proceedings against him in case he denies

that he owes the defendant, or has any effects
belonging to him, in his hands. The foreign
attachment was formerly in use in the English
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admiralty ; and it is stated by CLERk®, that if the
garnishee “make oath upon the Holy Evangelists of
the truth of his allegations [that he had not any
goods or debts belonging to the defendant], he isto
be dismissed, and all the acts of the plaintiff are to
no purpose. But with this proviso, that if the
plaintiff, before the oath is administered, be willing
to allege and take upon himself the burthen of
proving that the person has goods, or debts, ete., he
is admitted to do so; and if he make out his proof,
he should recover them with costs(a).” This writer
states, also, that the garnishee is required in such
case to give security to abide the sentence and pay
costs(p). Whether the thirty-seventh rule, above
recited, leaves to the libellant the privilege of con-
testing the truth of the garnishee’s answer, is a
question, like many others, which is not difficalt to
foresee may arise out of a resort to this form of
process, and upon which it would be indiscreet to
hazard an opinion.

The marshal is to return, according to the fact,
that he has arrested the defendant and has him in
custody, or has taken bail, as in the case of a simple
warrant of arrest; or that the defendant is not found
within his district, and that he has therefore arrested
his goods and chattels, to wit [specifying them],
and has them in safe custody ; or that the defendant
is not found, and has no goods and chattels within
the district; and that he has therefore attached his
credits and effects in the hands of the garnishee

(@) Clerke’s Praxis, tit. 34; Hall's Adm. Practice, 71. (b) Ibid.

M3

COHAP. b.

Form of
s
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named in the warrant, by showing the warrant and
delivering a copy of it to him, or by leaving a copy
thereof for him at his usual place of abode with
some person of suitable age, he being absent. If
there are several garnishees, not partners, the mode
of service on each should be stated.

It may well happen that the defendant, after the
arrest of his property, may desire to repossess
himself of it, and, and for this purpose, may be
willing to give the security which would have been
required of him, had he been personally arrested.
This contingency is provided for by the fourth rule,
as follows: “In all suits n personam, where goods
and chattels, or credits and effects are attached
under such warrant authorizing the same, the attach-
ment may be dissolved by the order of the court to
which the same warrant is returnable, upon the
defendant, whose property is so attached, giving &
bond or stipulation with sufficient sureties to abide
all orders, interlocutory or final, of the court, and
pay the amount awarded by the final decree ren-
dered in the court to which the process is returnable,

leatin  OT in any appellate court.” An “ order of the court ”

being necessary for the dissolution of the attachment,
an application to the court is, of course, necessary
for this purpose. It may, however, be made at any
time, and should be made by petition, briefly stating
the fact of the arrest of the property, either describing
it, or referring to the marshal’s certificate of the
execution of the process, and showing the compliance
of the applicant, or his readiness to comply with the
conditions prescribed in the rule as to security, and
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naming his sureties. The rule is silent as. to the UHAP-&
. necemsity of notice to the plaintiff of the application se no:mm

to dissolve the attachment ; and unless the rules of W necomery.

the court to which it is to be made require a notice,

the application may, it is supposed, be made ez parte;

the party producing his sureties before the court,

ready to enter into the required bond or stipulation,

or offering & bond duly executed, or a stipulation, ..

already entered into before a commissioner, and satis-

fying the court beyond all reasonable doubt of the

sufficiency of his sureties. According to the phrase-

ology of the rule, “the attachment may be dissolved

by order of the court.” Probably, under this rule, orterof te

it is sufficient for the defendant, having obtained the °**=**

order, to serve a certified.copy of it on the marshal ;

but the more formal and regular practice would be to

sue out a writ of supersedeas. Such is the practice Swene

of the English Court of Admiralty in analogous

cases(a). The marshal having previously returned

the attachment with his certificate of the arrest of

the property, and having thus made himself respon-

sible for it, ought strictly to have the like authority

to release it, and the like opportunity to make an

official return of the manner in which he had

disposed of it.

The tenth rule contains a provision relative to the Sseot
sale of perishable property, the terms of which are ¥
supposed to be sufficiently comprehensive to embrace
property under arrest in virtue of this form of
process. It is as follows: “In all cases where any -
goods or other things are arrested, if the same are

(a) Marriott’s Formulary, 355.
19 .
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voL 3. perishable, or are liable to deterioration, decay or

injury, by being detained in custody pending the
suit, the court may, upon the application of either
party, in its discretion order the same, or so much
thereof to be sold, as shall be perishable or liable
to depreciation, decay or injury, and the proceeds,
or so much thereof as shall be a full security to satisfy
the decree, to be brought into court, to abide the
event of the suit(a).” The application, it will be
seen, may be made by either party; and unless the
opposite party is present in court when the petition
is presented, a copy of it, with reasonable notice of
the application, ought to be served(d).

8. MoxrrioN.

The .remaining form of mesne process prescribed
by the second rule above recited, is the “simple
monition in the nature of a summons to appear and
answer to the suit.”

The object of the first process in a suit being to
bring the defendant under the actual cognizance and
power of the court for the purpose of enabling it
to dispense justice to the plaintiff, the process, in
order to render it effective for this object, must be

(a) The remaining part of this rule relates exclusively to suits in
rem, and will be noticed in the next section.

(b) The 87th rule of the District Court for the Northern District
of New-York contains minute and exact provisions relative to the
sale of perishable property in cases of municipal seizure; and by
& Iate rule of that ocourt, these provisions are extended to cases of
admiralty jurisdiction arising under the act of February 26, 1845, chap.
20, See Appendix; Rules of Practice of the District Court for the
Northern District of New-York, in cases of admiralty jurisdiction.
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served. In regard to the forms of process above
treated of, there is little room for controversy or
doubt as to what constitutes a sufficient service ; but
with respect to the monition, the question is not so
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How served.

clear. It is a summons, citation or notice(a). Its

name and its object both imply the necessity of its
being brought to the knowledge of the defendant;
but the only certain mode of doing this is by a per-
sonal service; and the question is whether any, and,
if any, what other mode of service is sufficient.
Judge BErrs, in his summary of the admiralty
practice of the District Court of the Southern Dis-
trict of New-York, lays down the law upon the
point as follows: The “ citation is served by reading
or stating its contents to the defendant and showing
it him, when requested. A copy of the citation
should also be left with him. A citation may also
be served, by leaving a copy at the defendant’s usual
residence or place of business. It should be deli-
vered to some person, if any is found there, with
instructions to give it the party; but when no
person competent to receive it is found, the copy
should be left 80 as to afford the greatest probability
of its reaching the party, and the return should state
the mode of service(d).” No authority or rule of
court upon the subject is cited by the learned
author, and the reader is therefore left to infer that
nothing more is intended than to state his own

(@) In form, however, it is a command to the marshal to cite snd
admonish the defendant to appear and.answer, and not a summons
addressed to the party.

(b) Betts’s Adm. Practice, 33.
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VOL.3-  apprehension of the law, or, at most, to lay down

the actual practice of his own court. In Dunlap’s
Admiralty Practice, it is said of the special monition
which, in addition to the general one, is sometimes
used in suits n rem, that it is to be served by the
delivery of a copy of it, attested by the officer, to
the party, or by leaving an attested copy at his
usual place of residence, but that personal service
should be made if possible(a); and he cites as his
authority Clerke’s Praxis, tit. 21. The passage
to which he refers, in fact, sheds little light upon the
subject; but it tends rather to show that no simple
form of service is sufficient except a personal service.
It directs that the officer “shall go to the residence
of the party who is sued, and shall cite him person-
ally, if possible; and it proceeds to prescribe as
applicable to all cases where a personal service
cannot be effected, the mode of service denominated
the citatio viis ¢t modis; a long and tedious process
little in accordance with our notions, and not likely
ever to be resorted to in this country. It is virtually
a substitute for a personal service in the first instance.
If the defendant actually appear during its progress,
the object in view is attained; and if he does not,
the plaintiff is allowed at the termination of it to
proceed in his suit notwithstanding(), and to obtain
such decree as he is able to show himself justly

(a) Dunlap’s Adm. Practice, 135.

(5) 2 Bro. Civ. and Ad. Law, 455 - 459. Thecuaiwmetmodum
a commoen law proceeding, and, in the ecclesiastical oourts, involves
excommunication. It is described by BrowxE in the pages above
cited, and by CLkrkE, tit. 21, and additions to tit. 21. Hall’s Adm.
Practice, 44, 45. .
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entitled to; the reasonable presumption probably
being supposed to be that the defendant must by
that time have became apprised of the suit, and that
his non-appearance is intentional and contumacious.
But the mere leaving of a copy at the dwelling-

149 .
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house or usual place of business of the party, in his

absence— perhaps from home —is far from being
equivalent to the protracted proceedings in which
all ways and means are publicly resorted to for his
notification. The reasonable and proper rule would
perhaps be to require a persongl service when it
could be made, and to admit no light excuse for its
omission ; and when it cannot be effected, to permit
a service by copy; but in the latter case, to require
the marshal to state the mode of service, and to
hold it valid or otherwise, according to the degree
of probability there shall appear to be of its actual
receipt by the defendant.

The return of the marshal to the monition must,
of course, be according to the fact: as that he has
monished and cited the within named C. D. to
appear at the time and place, within, for that
purpose, mentioned, by exhibiting to him the moni-
tion, and delivering to him a copy thereof; or by
leaving a copy thereof for him, at his usunal place of
abode, with a person of suitable age, the within
named C. D. being absent.

Formof &



150

VOL- .

Form of

process and
mode of

service in
the
od

ADMIRALTY PRACTICE.

SECTION II.

Mzesye Prooess 1v 'Sm'm I Rem,

The following summary account given by Dr.
Brownz, of the mode of commencing suits in rem,

» in the High Court of Admiralty of England, will

serve the purpose of an appropriate introduction to
the subject of thissection. “ When the proceeding
is against the ship, the action being entered, and
an affidavit of the debt made by the person on
whose behalf the warrant is prayed, or by his law-
ful attorney, process commences by a warrant
directed to the marshal of the court, commissioning
him to arrest the ship and goods, or both ; which
warrant contains also a citation to the master of the
ship in particular, and all others in general, having,
or pretending to have, an interest in the said ship,
her tackle, apparal and furniture, or (as the case
may be) in the goods, to appear personally on the
day, and at a place therein named, to answer and
defend in a certain cause, civil and maritime.
This warrant is executed by producing the original
before the master and crew, and affixing a copy to
the mast of the ship: after which, an affidavit must
be made of the following tenor, to wit, that the
deponent did arrest the ship mentioned in the war-
ranb thereunto annexed, her tackle, apparel and
farnitare ; and that he did cite all persons in general,
and those requisite in special, to appear as above;
and if the arrest be made abroad, it must be certi-
fied under some authentic seal. This warrant and
affidavit or certificate are then to be returned ; and
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if there be any apprehension of the ship’s being
carried to sea, the sails may be taken on shore, or
a custodee put on board(z).”

The practice of the American courts of admiralty,
though differing in some respects from that here
described, has always been substantially in accord-
ance with it. In some of the courts it has been
customary to issue the citation or monition in the
form of a separate writ, simultaneously with the
warrant of arrest, instead of being incorporated
with.it. The practice in this country has been, also,
not to post up a copy of the process, but a notice
containing a fuller statement of the cause of action,
framed from the libel, which with us, a8 we have
seen, contrary to the English practice, must be
filed before the process can be issued. Our practice,
also, is to publish the notice in a newspaper. This
form of notice, and this mode of publication in
cases of seizure under the collection act of 1799,
are expressly enjoined by that act. The enactment
referred to is as follows : “ All ships or vessels, goods,
wares or merchandise, which shall become forfeited
in virtue of this act, shall be seized, libelled and
prosecuted as aforesaid in the proper court: having
cognizance thereof; which court shall cause four-
teen days’ notice to be given of such seizure and
libel, by causing the substance of such libel, with
the order of the court thereon, setting forth the
time and place appointed for the trial, to be inserted
in some newspaper printed near the place of seizure,

(a) 2 Browne’s Civ. and Ad. Law, 397, 398.

151

CHAP. 8.

Process of
the cnurts of
the United
Btates.



- 182

VOL- %

ADMIRALTY PRACTICE.

and also by posting up the same in the most public
manner, for the space of fourteen days, at or near

" the place of trial(a).”

Form of

The posting of the notice, “near the place of
trial” (in actual practice, on or near the court-house
door), required by this act, has not, as far as I am
informed, been followed by our courts, in private
suits; but in such cases the English practice has
been pursued, of posting the notice on the mast of
the ship. :

Having given these explanations, I proceed to
notice the ninth rule of the Rules of Admiralty
Practice, which is as follows: “In all cases of seizure,
and in other suits and proceedings in rem, the pro-
cess, unless otherwise provided for by statute, shall
be by a warrant of arrest of the ship, goods, or
other things to be arrested, and the marshal shall
thereupon arrest and take the ship, goods or other
things into his possession for safe custody; and shall
cause public notice thereof, and of the time assigned
for the return of such process and the hearing of
the cause, to be given in such newspaper within the
district as the district court shall order, and if there
is no newspaper published therein, then in such
other public places in the distict as the court shall
direct.

The exception in the rule, of cases “otherwise
provided for by statute,” though it is doubtless also

(a) Act of March 2, 1799, ch. 22, §89; 1 Stat. at Large, 627.
In England, forfeitures for the infraction of the revenue and naviga~
tion acts are prosecuted in the Court of Exchequer, and are not cogni-
zable in the Court of Admiralty.
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prospective, may probably be considered as having
a particular reference to the provisions of the act of
April 2, 1844, ch. 8, prestribing a summary course
of proceeding by the collector, without the aid of
judicial process, not exceeding in value the sum of
one hundred dollars, seized under the revenue
laws.

153,

OLAP. 5.

The newspaper in which the publication is to be .

made, is by the terms of the rule to be designated
by the court; and this, it is supposed, may be done
either prospectively by a general .order having
reference to the several localities where arrests of
property are likely to be made, or by special order
in each case.” '

The rule is silent, it will be observed, with respect
to the length of the notice. The period of fourteen
days, prescnbed by the statute in cases of municipal
seizure, is supposed to have been generally adopted
by the courts in private suits; subject, however, to
be altered, when justice requires it, by a special

Period of
the notioce.

order; and it is not unusual to prescribe a shorter

time, when it appears that the convenience of one
or both of the parties will be promoted, and no
hardship be imposed thereby.

The number of days necessary between the test and
return of the process, will of course be determined
by the length of the notice required. The time
must be sufficient to enable the marshal to complete
the publication of the notice, and to bring or transmit
to the court his certificate that this has been done.

The duty of the marshal in executing a warrant
of arrest ¢n rem, is simple and direct. He is to

20

Tost and

return of

Mode of
execution.
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take the thing —most usnally a vessel and her
appurtenances —into his custody, and keep it
securely, employing an agent for this purpose if
necessary, until the further order of the court, or
until security be given under the late act of Con-
gress(az). In this latter case, the act does not seem
to contemplate any interference on the part of the
court, nor any specific act of restoration or delivery
of possession by the marshal. The acceptance of
the security simply terminates- his right to the
further custody of the thing.

The return of the marshal to the warrant will
be, that he has arrested the within mentioned
, and cited all persons having or pre-
tending to have any right, title or interest therein,
as he is by the warrant commanded to do. If
security should be given under the late act, just
above cited, before any arrest has been made, the
return of the marshal ought to state that after the
warrant came to his hands, and before the same was
executed, a bond duly executed, or a stipulation
duly taken and acknowledged by A. B. as claimant
of the within mentioned ~—————— and by
C. D. as his surety [or C. D. and E. F. as his sure-
ties], for double the amount claimed by the libellant,
conditioned to abide and answer the decree of the
court in the cause, and duly approved, was delivered
to and received by him, as will appear by the said
bond or stipulation with the warrant returned. If
the like security is given after the arrest, and before
the return of the warrant, it may not be necessary,

(@) Act of March 3, 1847. Vide supra, p. 99.
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but is certainly proper, in addition to the fact of OHAP.:

the arrest as above direeted, to state also that after-
wards, and before the return, such security was
given as above directed. The bond or stipulation
is, in all cases, to be immediately returned to the
court; and if it is not given until after the return
of the process, the marshal should endorse his
certificate upon it, that it was delivered to and
received by him, and is now returned to the court
in pursmance of the act in such case made and
provided.

If the process be against the ship and her freight
in the hands of the owners or consignees of the
cargo, or against the ship and the proceeds-of the
cargo, it is to be executed, in respect to the freight or
proceeds, in like manner as the attachment clause
against the credits and effects of the defendant in a
warrant ¢ personam(a). l

There is another of the rules prescribed by the
Supreme Court, which it is proper also to notice in
this place. It is the eighth rule, and is in the fol-
Jowing words: “In all suits ¢n rem against a ship,
ber tackle, sails, apparel, furniture, boats or other
appurtenances, if such tackle, sails, apparel, furni-
ture, boats or other appurtenances are in the
possession or custody of any third.person, the
court may, after a dne monition to such third per-
son, and a hearing of the cause, if any, why the
- same should not be delivered over, award and
decree that the same be delivered into the custody

(@) Vide supra, p. 481.

Arrest, how
made of
appurte-

ship, whea
in hands
of third
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VoL of the marshal or other proper officer, if upon the

hearing the same is required by law and justice.”
Although the process to be first issued under
this rule is auxiliary to a suit sn 7em, it is in fact a
mere personal monition or citation to him who has
the property in his possession or custody, and is to
be served in like manner as a monition in a suit %
personam. If no sufficient cause to the contrary be

-shown, he will be decreed to deliver it over to the

marshal ; and if he refuses to do so after the service
of the decree, obedience to the decree will be
enforced by attachment against his person.

The rule, it will be observed, relates to things
appurtenant to the ship, which, being susceptible of
easy removal to other places, it was supposed might
sometimes be taken, -or find their way into the poe-
session of those who, under some mistaken view of
their own rights or obligations, or from some other
motive, might refuse to allow the marshal peaceably
to execute his process; and the design of the rule
seems to have been to relieve the marshal from
unnecessary responsibility, and especially to gnard
against any unnecessary resort to force, by pointing
out and recommending an easy and peaceful alter-
native. In such cases the marshal might doubtless
lawfully abstain from a forcible arrest, and state the
facts of the case in his return; when ‘upon the
application of the libellant, founded on such return,
the court would direct the monition to issue; or, if
he chose not to wait the return day, he might in-
voke the aid of the court at once on petition.

One of the emergencies which the rule may
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possibly have had in view, is that of the marshal
finding the property, named in the warrant, in the
custody of the law under process from a state court
Cases of this description are not likely to occur
often; but as they involve, apparently at least, con-
siderations of some delicacy, it is proper therefore
that they should receive a somewhat more particular
notice. I shall content myself, however, with little
more than a summary reference to the few reported
decisions I have met with, in which the possession
of a sheriff in virtue of process has been superseded
by the arrest of the same property by the marshal
in virtne of process én rem from a court of admiralty.

In the case of The Flora(a), the ship had been
levied upon and taken into custody by the sherilf,
in virtue of a writ of fiers facias issued out of the
Court of King’s Bench, on a judgment against the
owner, in an action of assumpsit for money paid.
On the next day the ship was arrested by the
deputy marshal of the High Court of Admiralty,
acting under a warrant issued from that ocourt, in a
suit for mariner's wages, against the ship. In this
suit the ship was condemned and sold; and thongh
there was a protracted contest between the owner and
the judgment creditor concerning the balance of the
proceeds of the sale remaining in the registry after
deducting the wages and costs, in the course of
which an unsuccessful application was made to the
Court of King’s Bench, and after a decision on
appeal from the judgment of the High Court of

(a) 1 Haggard’s Adm. R., 208.
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vou's.  Admiralty to the Court of Delegates,  another

application was made to the Lord Chancellor for a
commission of review, no objection was made to the
arrest of the ship by the marshal, and no doubt
seems to have been entertained of its regularity and’
propriety. It is stated in the report, however, that
“upon the execution of the admiralty process, there
seemed to be an understanding that the vessel should,
remain in the actnal custody and personal possession
of the sheriff’s officer, and she continued warped
and moored alongside a wharf at Deptford,” etc.;
and the controversy between the owner and his
judgment creditor, relative to the surplus, ultimately
turned upon the question whether there had been
an abandonment of possession by the sheriff the
ship having been at one time temporarily removed
across the Thames to another county. The Court
of Delegates were clearly of opinion that there had,
under the circumstances, been no abandonment by
the sheriff “The sheriff” say the court, “may
have yielded to a prior claim,; but he continued his
right as against the owner, whatever might have
been the effect of an abandonment in favor of
another judgment creditor.” And the opinion of the
court was, that “although the Court of Admiralty
cannot enter into the contracts of general creditors,
yet it may be bound to take a judgment on record
as a debt;” and the balance remaining in the regis-
try was decreed to be paid to the sheriff. In this
case, the suit in the admiralty was brought to
enforce a maritime lien or privilege, having a clear
and incontestible priority over any rights acquired
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by the jadgment creditor in virtue of his judgment OHAP.s.

and execution. The admiralty process was the only
means by which the lien could be rendered effective ;
and it seems to have been conceded on all hands

that the possession of the sheriff was no impediment -

to the execution of that process, or to the sale of
the ship in pursuance of the decree of the Court of
Admiralty, although hisright to the surplus proceeds
of the sale was recognized as against the owner.
Had the suit in the admiralty been broughtto enforce
any other privileged lien, as that, for example, of a
bottomry bond-holder, it would doubtless have
drawn after it the same consequences; or if such a
creditor had intervened for his interest, or petitioned
against the proceeds in the registry, his claims would
unquestionably have been allowed in prefence to
those of the execution creditor.

In the case of Certain Logs of Makogany(a), in
consideration of advances made and responsibilities
incurred by the respondent on account of the outward
cargo, it was agreed, between the shipper and him,
that he should have the control of the cargo, and
that the homeward cargo should be shipped and
consigned to him for his security and indemnity,

which was done. On the arrival of the vessel, the

owners gave notice to the respondent that they
were ready to deliver the cargo to him, on condition
that he would pay or secure the freight due to them

on account of it. The respondent declining to do

this, the owners landed the cargo and put it into

(a) 2 Sumner’s R., 589.
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VoL & the possessiom of a wharfinger as their bailee. The

respondent thereupon immediately brought an action .

of replevin in the state court against the wharfinger ;
and a few days afterwards, the cargo having, in the
meantime, been replevied, the ship-owners filed a
libel against it in the district court, to enforce their
maritime lien for freight ; and the warrant of arrest
was executed by the marshal, and the cargo was
afterwards delivered to the respondents on bail,
according to the course of the admiralty. The right
of the libellants thus, by means of admiralty process,
to supersede the process of the state court, does not
seem to have been questioned, except that the prior
pendency of the replevin suit was set up in the
answer of the respondent as a defence to the libel,
on the ground, as was contended, that the former
suit involved the same questions, and was therefore
substantially for the same cause of action. In
reference to this objection, Mr. Justice Story, among
other things, showing that a plea of a prior lis
pendens was mapphcable to the case, said: “ A suit
in a state court by replevin, or by an attachment
under process, of the property, can never be admitted
to supersede the right of a court of admiralty to
proceed by a suit ¢n rem to enforce a right against
that property, to whomsoever it may belong. The
admiralty court does mot attempt to enter into
any conflict with the state court, as to the just
operation of its own process; but it merely asserts
a paramount right against all persons whatever,
whether claiming above or under that process. No
doubt can exist that a ship may be seized under

— g —
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admiralty process for a forfeiture, notwithstanding CHAP-s.

a prior replevin or attachment of the ship then
pending. The same thing is true as to the lien for
seamen’s wages or a bottomry bond.”

In this case the plaintiff in the writ of replevin,
being the consignee of the cargo, and having claims
upon it as against the owner, to its full value, may
be regarded as its owner, having the general right
pertaining to thgf character to the possession of the
property. But, as in the case of Z'h¢ Flora, the
libellants had a maritime lien upon the property in
specie, existing independently of any question of
title; and this lien they were allowed to assert, by
process from the only court competent to enforce it,
notwithstanding the prior seizure of the property
under process from another court. :

In the case of Poland et al. v. The freight and
cargo of the Spartan(a), a portion of the cargo was
attached by process from the state court, at the suit
of certain creditors of the shipper, immediately after
the arrival of the vessel in her home port; and, as I
understand the report, whilethe goods were in the
custody of the sheriff, admiralty process was suned
out against them to enforce a supposed maritime
lien. The attaching creditors, without, as far as
appears, questioning the regularity or propriety of
this proceeding, insisted that, when several creditors
were pursuing their right, in different courts, against
property, the proper rule, in order to prevent col-
lision, was, to give precedence to those who first
laid their hands on the fund. In answer to this

(a) Ware's R., 134, 147.
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VoL 8. objection, Judge WARE said : “ This priority might

be decisive, if both creditors stood in the same
rélation to this specific property ; but the reason no
longer holds when the claim of one of the parties
is, in its nature, a privileged claim. The very
essence of a privilege is to give the creditor a
preference over the general creditors of the debtor ;
and if such be the claim of the seamen, the attach-
ment only created a lien on the property subject to
such prior incumbrance. It can only extend to the
whole right of the owner, and that was to hold the
property after discharging the lien.”

The only remaining case I have met with, tending
directly to reflect light upon the point under con-
sideration, is that of The¢ Robert Fulton(a). In that
case, numerous material-men had claims to a large
amount against the ship for labor and materials
furnished in the port of New-York. Two of them
had caused the ship to be arrested by the sheriff, on
a warrant of attachment issned by the first judge of
the Court of Common Pleas of the city and county
of New-York, in pursnance of the statute of the state
giving, a lien in favor of material-men, and authori-
zing this mode of proceeding.

The next day after the arrest two other persons,
having like claims, filed a libel against the ship in
the District Court of the United States, on which a
warrant of arrest was issued to the marshal, and
returned executed. The admiralty suit proceeded
in the district court, and a final decree was made
therein. It was then brought by appeal before the

(a) Paine’s R., 620.
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circuit court, and Mr. Justice THoMPSON, in deliver- OHAP. &

ing his opinion, expressed himself as follows: “The
case, a8 it now appears, is certainly involved in some
difficalty; and I am wunable to account for the
returns which have been made by the sheriff and
the marshal, apon the process issued to them respec-
tively. If the sheriff, by virtue of his warrant, had
attached and taken into his possession the ship, on
the tenth of May, as he has returned, it is no way
explained how the marshal could the day after
seize and take into his possession the same vessel,
and proceed to sell the same under the order of the
districtcourt. The right and aunthority of the sheriff,
under the process directed to him, to attach the
vessel, cannot be questioned ; and if he had so done,
the ship was in the custody of the law, and the
marshal could certainly have had no authority to
take it out of the possession of the sheriff. If he
found the vessel held by the sheriff under his attach-
ment, he should have so returned to the district court

upon his process; and all farther proceedings of the

district court would have been arrested, and no
conflict of jurisdiction could have arisen.”

Here was the case of different creditors, having
liens in all respects alike, seeking almost simultane-
ously to enforce them by means of process in rem
from different tribunals, each having jurisdiction for
this purpose over the subject to which the liens
attached, and (aside from the difficulty which the
state court might have to encounter on account of
the want of any explicit provision in the state law,
for the execution of its judgment) each being com-
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VoL 3. . petent to afford redress to its own particular suitors.

But in other respects there was a wide disparity
between the powers possessed by the two courts

" respectively; for while those of the state court were

limited to the claims of the parties by whom the
proceeding had been institated, those of the district
court, a8 a court of admiralty, embraced all other
persons having similar claims who might choose to
intervene for their interest at any stage of the suit,
before the final distribution of the proceeds of the
ship in the event of its being sold. If, therefore, as
Mr. Justice THoMPSON supposed,. it was the duty of
the marshal, instead of executing the warrant of
arrest which has been directed to him, simply to
return it with his certificate of the fact that he found
the ship in the custody of the sheriff; if, by such a
return, “all further proceedings of the district court
would have been arrested ;” and if, as the learned
judge also seemed to suppose, the two suitors in the
state court, by electing to resort to it for redress,
had thereby acquired a prior right to satisfaction
over the numerous other material-men having equal
claims to redress, justice would seem to require,
either that the state courts should be empowered
to proceed according to the principles and usages
which govern courts of admiralty in like eases, or
that they should be relieved altogether from the
duty of enforcing the lien given by the state law.
It will be seen, however, that there'is no necessary
conflict between the opinion expressed by Mr.
Justice THoMPsSON, and the principles which were
applied in 7he Flora, and in the case before Mr.
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Justice Story. In these cases the powers of the
admiralty had been put in requisition for the
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enforcement of rights unquestionably paramount to -

those asserted in the common law courts, and in no
other respect inconsistent with them. The admiralty
process had been resorted to, not for the purpose of
controverting these rights of the adverse parties,
which it was the province of the courts of law to
protect, but for the purpose of enforcing specific
claims against the property concerned, which adhered
to it wherever it might be found, and to whomsoever
it might belong. But it is only by obtaining the
possession and control of the thing to which the lien
attaches, that a court of admiralty can give effect to
such claims, and this it is their peculiar province to
do. The duty implies the power requisite to its
performance.

There is still another of the rules prescribed by
the Supreme Court, to which it seems proper here
to advert. The thirty-eighth of these rules provides
that . “ In cases of mariner’s wages, or bottomry, or
salvage, or other proceedings in rem, where the
freight or other proceeds of property are attached
to, or are bound by the suit, which are in the hands
or possession of any person, the court may, upon
due application by petition of the party interested,
require the party charged with the possession
thereof to appear and show cause why the same
should not be brought into court to answer the
exigency of the suit, and, if no sufficient cause be
shown, the court may order the same to be brought
into court to answer the exigeney of the suit, and,

Freight or
i
prope

bound by or
attached to
the suit, may
be brought
into eourt.
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upon failure of the party to comply with the order,
may award an attachment or other compulsory
process to compel obedience thereto.”

To those not familiar with admiralty jurispru-
dence, this rule may not be altogether intelligible ;
but it is not supposed to have been intended to

.introduce any new, or essentially to modify any

existing form of procedure. Maritime privileges
or liens are not restricted to the particular thing to
which they originally attached, but adhere to and
may be enforced against its proceeds. There may
be ground to apprehend that these will become
dissipated, or that the person in whose hands they
may happen to be may become insolvent. It may
on this account be the interest both of the libellant
and of the claimant to have such proceeds brought
into court; and this is equally true of freight in
the hands of the'shipper or consignee, when that is
the fund out of which payment is sought. There
are instances in which the freight or proceeds “are
bound by the suit.” It often happens, moreover,
that the same thing is subject to several coexistent
liens ; and where an admiralty suit is resorted to for
the enforcement’of any one of them, all other per-
sons having similar liens are entitled to intervene for
the purpose of obtaining satisfaction; but the
property originally arrested may be insufficient for
this purpose, and it may be necessary to bring under
the power of the court “freight, or other proceeds
of property, attached to the suit.” Justice to the

 libellant, as well as, at other times, to those who

intervene for their interest, may require this to be
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done ; for it may happen that their claims are of
a nature entitling them to priority over his.

- It is proper to add, that the form of proceeding
specified in this rule is resorted to for the enforce- ™
ment of a final decree, when it is to be satisfied out
of freight or proceeds: Thus in a case in the Eng-
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lish admiralty, where three bottomry bonds had

been given, one on the ship and freight, and two
on the ship, freight and cargo, the court, in pro-
nouncing judgment in favor of the bondholders,
decreed “a monition against the several owners of
the cargo, to bring in their proportions of the
freight and accountsof the value of their goods(a).”

The proper mode of “requiring the party charged
to appear and show cause,” in all cases, is by decree-
ing & monition to that effect(?).

One of the powers exercised by courts of admi-
ralty, in proceedings ¢n rem, is that of decreeing a

e, pendents lite, of the thing proceeded against,
when from its nature or condition it is likely to
become worthless or of greatly diminished value, if
kept under arrest until the termination of the suit;
and vessels have always been considered to be sub-
ject to this power. The process in virtue of which
such sales are made, is a warrant of sale; and as it
is issued in pursuance of an interlocutory order of the
court, it properly falls under the denomination of
mesne process. 'This power in regard to perishable
goods, is declared by the Zentk rule as follows: “In

(a) The Radamanthe, 1 Dodson’s R., 201, 209,
(b) 8See Skeppard v. Taylor, 5 Petere’s R., 6756 (9 Curtis’s Decis.
8. C., 5631).

How
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all cases where any goods or other things are arrested,
if the same are perishable, or are liable to deteriora-
tion, decay or injury, by being detained in custody
pending the suit, the court may, upon the applica-
tion of either party, in its discretion order the same,
or so much thereof to besold, as shall be perishable
or liable to depreciation, decay or injury, and the
proceeds, or so much thereof as shall be a fall seca-
rity to satisfy the decree, to be brought into court,
to abide the event of the suit.”

The sale, pendents lite, of property seized and
prosecuted in behalf of the United States for in-
fractions of the revenue laws is expressly provided
for by-an act of Congress passed April 5, 1832(a).
The rule was unnecessary, therefore, for this par-
pose. The cases most likely to call for its applica-
tion, in this form of action, are those of salvage.

The tenth rule does not appear to have been in-
tended to embrace wessels; but this species of
property is separately provided for by the next
succeeding rule, as follows: “In like manner, where
any ship shall be arrested, the same may, upon the
application of the claimant, be delivered to him
upon a due appraisement to be had under the
direction of the court, upon the claimant’s deposit-
ing in court so much money as the court shall order,
or upon his giving a stipulation with sureties as
aforesaid ; and if the claimant shall decline any such
application; then the court may in its discretion,
upon the application of either party, upon due

(a) 4 Stat. at Large, ch. 66.
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cause shown, order a sale of such ship, and the
proceeds thereof to be brought into court, or other-
wise disposed of as it may deem most for the benefit
of all concerned.”

It will be seen that ships are subject to the power
of sale without reference to their particular con-

1169
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dition. This distinction is in accordance with long °

established usage, although the proceeding for the.

purpose of obtaining the order or decree of sale is
commenced in the English admiralty by what is
denominated a perishable monition. All vessels are

in fact subject to constant deterioration by time, .

and it is moreover for the interests of commerce

that they should be actively employed. Ships”

it is said, % are made to plough the ocean, and not
to rot at the dock.”

SEOTION III.

Proozss 1v REM AND v PrrsoNan. )

‘When the right of action is against the master
as well as against the ship, a suit in the admiralty
may, in some cases, be maintained jointly against
both. It seems to be a familiar practice in the High
Court of Admiralty of England, to proceed in this
form for the recovery of seamen’s wages; and by
the Rules of Practice in cases of admiralty and
maritime jurisdiction, it is declared that for mariners’
wages, for pilotage, and for damage by collision, the
libellant may proceed against the ship and master(a).

(a) See Appendix; Rules x1m1., xIV., XV.
22
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In one of the precedents given in Marriott’s Formu-

. lary, the warrant of arrest against the ship contains

To be by
of arrest in

a further command to arrest also the master(a).
The usual practice in the English High Court of
Admiralty, as described by Browng, is, as we have
seen(d), to imsert in the monition which accompanies
the warrant of arrest, the name of the master, and
to direct the marshal to summon him in particular;
although the precedent given in Marriott’s Formu-
lary of a warrant against the ship, when the suit is
against that alohe, contains no command to cite the
master specially, but only the general one to cite
“all persons in general(c).” The form mentioned
‘by BrowNE is, however, in use in this country,
especially in suits for seamen’s wages; and sometimes
there is a special citation to the owners also. But
in speaking of this practice, the learned judge of
the United States for the District.of Maine justly
observes: “Yet the master does not become techni-
cally a party in the cause, but by appearing,

. answering, and taking upon himself the defence.

It is sometimes said, in a loose sense, that all the
world are parties to a libel 4n rem; but by this'
general language, nothing more is meant than that
all who have an interest in the thing may make
themselves parties by filing their claims, and are
therefore bound by the decree so far as they have
an interest in the thing. None, however, are parties,

(a) Marriott’s Formulary, 328.
(b) Vide supra, p. 150.
(¢) Marriott’s Formulary, 326.
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in the proper sense of the word, bt those who make CHAP. .
themselves such(a).”

It is not to be inferred, however, from what is Yemt of
here said, that a suit n rem and ¢n personam cannot win wmunwn!-
be instituted without process of arrest against the. "
person. A suit against the person alone may be
prosecuted, as we have seen, by a simple monition ;
and no reason is perceived why this form of process
may not also be used in conjunction with process in
‘rem ; but the intention of the libellant to proceed
#n personam, as well as in rem, should be unequivo-
cally evinced by a prayer in the libel, of process,
and of a decree against the party to be made a
defendant, and by the issue and service of a separate
monition citing him to appear and answer the libel-
lant. Such, indeed, seems to have been the form of
proceeding in 2 late case in the District Court of the
United States for the Eastern District of Louisiana,
which was finally decided in the Supreme Court(b).

I have ventured, in the last preceding chapter(c),
incidentally to suggest, that when, in a suit com-
menced in this form, security is given, pursuant
to the act of March 8, 1847, the process, by an
equitable construction of the act, might properly be
held to be superseded, as well w1th respect to the
master as the vessel.

In accordance with established practice, and, procesta

indeed, with what the nature of the case obviously g{-’ﬂ:

(a) The William Harris, Ware’s R., 367, 370. See also The Hope,
1 W. Robinson’s R., 154; The Volant, id., 383.

(b) Waring et al. v. Qarke, 5 Boward’s R., 411 (1 Curtis’s Decis.
8. 0., 456).

(c) Supra, p. 104. R
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YOL- & requires, it is by 4he twentisth rule also declared,
veralor that “In all petitory or possessory suits between

arvest and
monition.

part-owners or adverse proprietors, or by the owners
of a ship, or a majority thereof, against the master
of a ship, for the ascertainment of the title and [for
the] delivery of the possession, or for the possession
only, or by one or more part-owners against the
others, to ohtain security for the return of the ship
from any voyage undertaken without their consent ;
or by one or more part-owners, to obtain possession
of the ship for any voyage, upon giving security for
the safe return thereof, the procees shall be by an
arrest of the ship, and by monition to the adverse
party or parties to appear and make answer to the -
guit.” The process, in these cases, it will be seen, is
a warrant of arrest, united with a special monition
or citation to the adverse parties.

Precedents for the various forms of process treated
of in this chapter, are given in the appendix.



NON-APPEARANCE OF THE LIBELLANT.

CHAPTER. V1L
NON-APPEARANCE—TAKING LIBEL PRO CONFESSO.

SEOTION 1.
Or tHE NON-APPEARANOE OF THE LIBELLANT.

Tee practice of our courts, especially in suits ¢n
rem, as regulated by established usage and by the
rules recently promulgated by the Supreme Court,
at this stage of a suit in admiralty, differs widely
from that of the English High Court of Admiralty.
Minutely to point out all these differences, would
not only lead to unnecessary prolixity, but would
tend rather to perplex than to edify. It is not
proposed, therefore, to make any other than such
occasional references to the English forms of pro-
cedure, as seem necessary to the more ready and

exact comprehension of the technical phraseology

pertaining to the subject, not unfrequently met
with in the reports of English decisions, and which
might otherwise prove an impediment or stumbling-
block in the path of the uninitiated reader.

Upon the return day of the process, supposing it
to have been duly executed and returned, it is
incumbent on the parties, for the purpose of main-
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taining their respective rights, in person(e), or by
their advocates, to appear in court. It may happen

.that.the libellant fails to appear; and the provision

made by the rules prescribed by the Supreme Court
of the United States for such a contingency, as well
as for any subsequent delinquency of a like nature
on the part of the libellant, is as follows: “If, in
any admiralty suit, the libellant shall not appear
and prosecute his suit. according to the course and
orders of the court, he shall be deemed .in default
and contumacy ; and the court may, upon the appli-
cation of the defendant, pronounce the suit to be
deserted, and the same may be dismissed with costs.”
It is the uniform usage of the English High Court
of Admiralty, in all “proceedings for defanlts,” to
require the delinquent party to be publicly called,
before taking any step “in pomam” against him;
and such, it is presumed, is the practice of all the
American courts of admiralty. The libellant is
therefore to be first called(?) ; and then, upon his

(@) By the thirty-fifth section of the Judiciary Act of September
26, 1789, ch. 20, § 35 (1 Statutes at Large, 92), it is enacted that
“Inall the courts of the United States, the parties may plead and
manage their own causes personally, or by the assistance of such
counsel and attorneys-at-law as by the rules of the said courts respec-
tively shall be permitted to manage and conduct causes therein.”

(b) The formula for this purpose, in the District Court for the North-
ern District of New-York, is as follows: ¢ A.B., come forth and prose-
cate your suit against C. D. [ or against the ship, brig, schooner, sloop,
steamboat, propeller, etc., as the case may be ], wherein the process is
returnable here this day, or the same will be pronounced deserted,
and be dismissed with costs.” i

It may not be amiss for the author, in order to guard agsinst the
possible imputation of arrogance in referring specifically to the usages
of the district court for this district, to seize this occasion to remind




L]

NON-APPEARANCE OF THE LIBELLANT.

making default, the provisions of the rule are to be
"enforced against him, unless the court shall think
proper to afford him a farther opportunity, by assign-
ing a future day for his appearance.

Crerkx, after giving the form of the petition(a)
of the defendant “to be dismissed with costs, and
that his bail-bond be decreed to be returned to him,”
by reason of the non-appearance of the plaintiff,

the learned reader that the forms of procedure treated of in this work
are of recent introduction in this court, and that the practitioners
therein have not, therefore, until very lately, had any sufficient motive
for acquainting themselves with these forms; and to add, also, that
the author’s strongest impulse to undertake and prosecute this task,
arose from his desire in some degree to assist the legal gentlemen of
his own particular district in acquiring the requisite information to
enable them to conduct suits in the admiralty with safety to their
clients and satisfactorily to themselves.

(a) Clerke’s Praxis, tit. 10. Crerxr was a proctor, and also
registrar of the Court of Arches during the reign of Elizabeth ; and at
the time he wrote his Praxis Suprema Curie Admiralitatis, it
appears that there were certain established forms for all oral motions
or “ petitions ” addressed to the Court of Admiralty ; and, although
some of them. sound quaintly, especially to an American ear, at the
present day, one cannot fail to be struck with their-aptitude and
terseness. The petition of the defendant’s proctor referred to in the
text (as trauslated by Mr. Haiv), is as follows: “I allege that M.
here present in court, was and is arrested according to the warrant or
mandate which was issued from this court, and that he has given bail
for his appearance here this day, to answer the complaint of N. in a
certain civil and maritime cause. But that the said N., the plaintiff,
neither appears in person nor by his proctor, and neglects to prosecute
his cause ; and, moreover, that my client i8 ready to produce proper
and sufficient securities to respond to the plaintiff in the said action
by him commenced, according to the provisions of the law and the
rules of court. Wherefore, I pray that my client may be hence dis-
missed with costs, and that his bail-bond may be decreed to be
returned to him or be canceled.” Hall’s Adm. Practice, 26,
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describes the proceeding thereon, as follows: “Then
the judge shall cause the plaintiff to be publicly called
by the marshal of the court; and in default of his
personal appearance, or by his proctor, and on
account of his utter negligence to prosecute his suit,
the judge, in his discretion, may pass such a decree
as has been prayed on the part of the defendant,
and condemn the plaintiff in costs, or that he shall

. not be heard at any future day, unless the defen-

dant’s costs are discharged, or he may grant a con-
tinuance of the cause until some future court day,

. and then decree as above; or he may decree that

bt

i
;

the plaintiff be called at a future day, under the
penalty of being finally dismissed with costs, which
is the more usual course.” But it is not supposed
to be the practice of any of our courts to grant
such indulgences, except ander special circumstances
furnishing ground for the conclusion that the libel-
lant intended to appear, but was prevented by
misapprehension or casualty; and if further time is
allowed, it may be supposed that it will always
be until some particular day designated for that
purpose, so that the defendant may know when he
is again required to appear, and only on payment
of costs. CLERKE very properly advises the defen-
dant, if he has his bail in court, and believes that
the plaintiff will appear and prosecute his suit on
the future day assigned, “to enter his security at
once, lest he might- not have them ready on the
day appointed for the plaintiff’s appearance, and his
bail-bond should be decreed to be forfeited.”
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SECTION IL

Or B NoN-APPEARANCE OF THE DEFENDANT IN AN ACTION IN
PERSONAM, ON THE Rerurx Dix or TAE Mzsse Proorss.

. Having in the last section stated the legal effect
of the non-appearance of the libellant on the return
day of the mesne process, which, in general, is the
simple dismission of his suit with costs — leaving
him, however, at liberty to institute a new suit — it
is proposed in this and the following section to point
out the more important and decisive consequences
of a similar default on the part of the defendant in
an action én personam, or of any claimant in a suit
#n rem : premising only the general applicability in
this case, also, of what was said in the last section,
of the allowance of farther time to the libellant,
upon his failure to appear, under circumstances

ooming to the knowledge of the court, which warrant

the presumption that an appearance was intended.

Whether the process was a simple warrant of
arrest, or a warrant of arrest with a clause of
agtachment therein against the goods and chattels
of the defendant, and for want thereof, his credits
and effects in the hands of garnishees; or a
simple monition to appear and answer to the libel ;
if the process be returned duly executed, the pro-
ceedings thereon are the same. The advocate of
the libellant, after reading or stating the substance
of the libel, moves that the defendant be called(z);

(a) Clerke’s Praxis, tit. 9. The form of this call in use in the
District Court of the United States for the Northern District of New-

23
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voL3. and the rights and liabilities of the parties, arising

from his failare to appear and answer, are declared

Ruepre and regulated by the following rule: “If the defen-
Goar’ ™™ dant shall omit or refuse to make due answer to the

libel upon the return day of the process, or other
day assigned by the court, the courtshall pronounce
him to be in contumacy and defaunlt, and thereupon
the libel shall be adjudged to be taken pro confesso
against him, and the court shall proceed to hear
the same ex parte, and shall adjudge therein as to
law and justice shall appertain ; but the court may
in its discretion set aside the default, and, upon the
application of the defendant, admit him to make
answer to the libel at any time before the final
hearing and decree, upon his payment of all the
costs of the suit up to the time of granting leave
therefor.” S

This rule is not supposed to contemplate the
Decessary intervention of any period of time
between the entry of the defendant’s default, and
that of the order to take the libel pro confesso;
nor, indeed, is it supposed to be necessary to enter
more than one order for these purposes. No objec-

tion is perceived, moreover, to incorporating in

this order, the further order, when the case is such
as to require one, directing a reference to the clerk,

York, in & suit in personam, is as follows: “C. D., come forth and
answer the libel of A. B., which has just been read (or, indifferently,
the process whereon is returnable here this day), on pain of being
pronounced in contumacy and default, and of having the libel adjudged
to be taken pro confesso against you.”
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or a commissioner(a). The provision of the rule CEAP.e
relative to the setting aside of the “defanlt” may, Jrderm

(a) The order may be in the following form: .
At a Special Session of the District Court of the United

States of America, for the District of ,
held at in the said District, on the
day of in the year of our Lord

PrEsENT: Esquire, Judge.

A B g
0.
C. D.

The mesne process returnable this day, in this cause, having been
returned duly executed; and this defendant, although publicly called,
baving omitted and altogether failed to appear and make due answer to
the libel filed in this cause, the court, on motion of Mr.
advocate for the libellant, doth pronounce him, the said defendant, to
be in contumacy and default, and doth order and adjudge that the libel
filed in this cause be, and the same hereby is, taken pro confesso

The like where further time has been allowed, to the defendant to

answer : see next chapter.

This day having been assigned by an order of the court made in this

cause, on the day of , for the defendant to answer the

libel filed therein ; and the said defendant, although publicly called,
‘having omitted and altogether failed to make due answer to the same,
the court, on motion, etc., as in the last form.

If there is an order of reference to the clerk or a commissioner,
which, according to the suggestion in the text,is to be embodied in
either of the foregoing orders, then add:

And it is further ordered that it be referred to the clerk (or to Q.

H. residing at , Who is hereby appointed s commissioner for

that purpose), to compute the amount due to the libellant on account of
his services as a mariner on board the ship (or for materials
or supplies furnished, or for labor performed in repairing or building,
or in fitting out the ship , or due on the charter-party, or
the bottomry bond, etc., as the case may be), mentioned in the libel,
and report thereon with all convenient speed.

It may not be amiss here, also, tombjoinsform for the report,
which may be as follows :
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without difficulty, be- construed to extend to the

order that the libel be taken pro confesso; it being,
as the learned reader will recollect, the established

District Court of the United States of America, for the District of
A. B.

v.
0.D. } To the Judge of the said Court.

In pursuance of an order of this court, made in the above cause, on
the day of instant [or last past], by which it was
referred to me to compute and ascertain the amount due to the libellant
for principal and interest on account of the materials farnished and
Iabor performed by the libellant in the repair [ or building ] of the ship

‘[ or otherwise, a8 the case may be, a8 in the last form ] men-
tioned and set forth in the libel in this cause: I, E. P, clerk of the said
court, do respectfully certify and report that I have computed and
ascertained the amount due to the libellant in this cause as aforesaid;-
and that the amount due to him for [etc., a8 above, or on, etc., as
above ], for principal and interest up to and including the date of this
report, is the sum of e. And Ido
further certify and report, that the schedule hereunto annexed, marked
A, and making a part of this my report, contains a statement and
account of the principal and interest moneys due to the libellant, as
aforesaid, the period of the computation of interest and its rate, and to
which, for greater certainty, I refer. ’

All which is respectfolly submitted,
Dated E. F., Cerk.

Schedule marked A, referred to in the preceding Report.
One topeail furnished by the libellant for the use of the ship ,
on the day of y = = = == e - $
&c., &c.
Or, .

Services as a mariner rendered by the libellant on board the ship
, commencing on the day of , and ending on
the day of ot § per month, - - - - §
Or,

One charter party dated [etc., stating the amount stipulated to
be paid for the voyage, or by the month, for the freight or hire of
the ship ; and if by the month, the period of her employment, and
when the freight became due and payable}, - - - - §
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practice in chancery to treat the order to take a bill
pro confesso as & mere order, subject to be opened
or vacated at the instance of the defendant, upon
any grounds sufficient to excuse his defaunlt; the
DECRER pro confesso beirig however, in this respect,
precisely like any other final decree. The rule
moreover anthorizes the setting aside of the defanlt,
% at any time before the final hearing and decree.”
But in strictness the court is not bound to defer the
final hearing and decree, out of any indulgence to
the defendant; and it sometimes happens, as we
shall presently see, that it is unnecessary to do so
for any purpose of substantial justice. But to pro-
ceed, at once, to the actual entry of the final decree,
and thus to preclude the defendant from availing
himself of this provision in his favor, would be
rigorous, and might subject him to hardship. Few
cases, however, properly admit of such summary
dispatch ; and it is presumed to be the practice of
all our courts, in general, to withhold the final
decree for a few days, even in such cases(a).

Or,

One bottomry bond, dated [ etc., describing it], - - - - 8
Interest thereon from to , being year

month and days, at per centum per annum, is §
Amount due libellant, Dec. 18, 1847 [ or as the case may be ], §

These forms, it will be seen, are adapted to cases of liquidated
damages. Where witnesses or the parties are to be examined, and the
evidence or the commissioner’s opinion, or both, are to be reported, or
where there is & special reference of some particular subject of inquiry,
the order of reference and the report are, of course, to be varied
scoordingly.

(a) Another rule [the 40th) authorizes the court to rescind a
decree by defuult, and to grant & rehearing, within ten days after the
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It may be necessary for the defendant, in order
to avail himself of the relief provided by the above
mentioned rule, to make an ez parts application for
this purpose. If this should be done, the court
would, of course, take care to guard against surprise,
by requiring actual notice to the proctor for the
libellant, and, if necessary, abstaining from further
action against the defendant in the mean time. The
application is addressed to the sound discretion of
the court, and is by no means to be granted of
course. It was said by Lord Erpox, in a case in
equity before him, that * After an order to take
the bill pro confesso has been obtained, the court
will at least see the answer you propose to put
in(a)” No court will deprive a plaintiff of an
advantage which he has fairly obtained, for the
purpose of indulging the defendant in the gratifica-
tion of a litigious spirit, or to enable him to avail
himself of an unconscientious defence; and it would
be especially inconsistent with the principles by
which courts of admiralty profess to be governed,
to do so. ‘It may be supposed, therefore, that our
courts would require some evidence of a meritorious
defence, either by enforcing the rule laid down by
Lord Erpow, or by exactmg, at least, an affidavit
of merits.

The rule, it will be remarked, makes no dis-
tinction between the case of the defendant’s non-
appearance and that of his appearing and omitting

entry of the decree, on terms. This rule will be the subject of com-
ment in the sequel.
" (a) Herne v. Ogilvie, 11 Vesey, 77.



CONTUMACY AND DEFAULT.

or refusing to make due answer to the libel. In
neither case, therefore, i8 the libellant allowed, in
the language of the Court of Chancery, to take
“guch decree as he can abide by ;” but the court is
to “ proceed to hear the cause av parte, and judge
therein as to law and justice shall appertain.”

If it appears on the face of the libel that the
case is not within the jurisdiction of the court; or
if it appears in like manner or from the evidence
adduced by the libellant, that there is no just
ground for a decree against the defendant, the libel
will be dismissed notwithstanding the defendant’s
defaunlt. And so where there are two defendants
having a joint interest, against one of whom the
libel is taken pro confesso, and the other appears
and answers, and disproves the libellant’s case, the
libel will be dismissed as to both(a). '

It will be recollected that the libellant has a right
to propound interrogatories to the defendant, and
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that the latter is bound to answer them. It is not *™*

likely to be often necessary for the libellant, where
the defendant offers no resistance to his claim, to
insist upon this right; but if a case shounld occur

where justice to the libellant should demand it, the -

court would doubtless require the defendant to
answer, and, if necessary, enforce its order by the
summary process of attachment,

The forms of procedure in the admiralty bear, in
most respects, a much stronger resemblance to those
of the Court of Chancery than to those pursued by

(a) See Clasonv. Morris in error, 10 Johnson’s R., 534,
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the courts of common law ; although the reverse of
this'is true of the nature of the deman@ls cognizable
in the admiralty, of which, indeed, the common law
courts possess 8 concurrent jurisdiction.

The accustomed and well known modes by which
common law courts ascertain the sum which the
plaintiff is entitled to recover under an interlocutory
judgment by default, is by the report of an officer
of the court (a master, in the King’s Bench; the
clerk, in New-York), on a reference to him for that
purpose, in cases where little or nothing more than
mere arithmetical computation is required ; and by
the verdict of a jury on a writ of inquiry, in other
cases. But the reference or inquest being merely
for the purpose of informing the conscience of the
court, the court itself, it is said, may, in all cases, if
it pleases, assess the damages, and thereupon give
final judgment(a). In courts of admiralty, there

, being no jury, it is often the indispensable duty of

'
4

the court to do this. 'When the amount to be
awarded to the libellant is altogether unliquidated,
and the circumstances of the transaction out of which
the suit arose require to be ascertained by the testi-
mony of witnesses, the task of first carefully weighing
the evidence for the purpose of ascertaining the
facts, and, when ascertained, of applying to them
sound principles of law and justice, ought in general
to be performed exclusively by the judge in person.
Of this description are suits for salvage, all suits for
marine tort, whether to person or property (except

() Seo 2 Archbold’s Practice, 20.
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in very slﬂ'mg and ‘palpable cases, where the only CHAP. &

question -to be- determined is the valae of the § pro-

perty desiroyed), and, generally speaking, petitory
and possesgory suits. - What is here said of the duty
of the judge, must, however, be taken with one im-
portant . qualification, specified in one of the new

rules. ‘It ordains that “In cases - where the court X‘.;“..."“%'.

lhdldsemﬁexpedmntorneoessaryforthepnrposas
of justice, the-court may refer. any matters ansmg
in the. progressofthesmt to one or more com-
missionaers to be appointed by the court to hear the
parties, and make report therein ; and snch commis-
sioner or commissioners shall have ‘and. possess all
the powers in the premises which are usually given
to or exercised by masters in chancery, in references
to them, including the power to administer oaths to
and examine the parties and witnesses touching the
premises(a).” This rule may be supposed to have
been intended to subserve two purposes: the one,
the more speedy dispatch of business, by preventing
delays in court, for want of time; the other, the
saving of expense to parties when the witnesses
reside at a distance remote from the court.

The power of reference given by the rule, it will
be seen, is very comprehensive. All questions of
fact, even those embracing the whole merits of the
case, may, in a suit in chancery, it is supposed, be
referred to a master; and he may be required,
according to the exigencies of the case, to report
the evidence 77 extenso with his opinion thereon, or

(a) See Appendix; Rule xL1v,
24

to
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VoL % gimply his opinion, or his opinion with his reasons

therefor; or, in cases depending on mere computa-
tion, only the result. It has long been a familiar
practice in the High Court of Admiralty of England,
to refer matters of fact depending on commercial

usage, or requiring mercantile knowledge or skill,
to the “registrar and merchants” and to require
their report and opinion thereon ; and such also has
been the practice of our own courts(a). But to
whatever extent beyond this the new rule confers
the power of reference, it is supposed to be an
innovation upon the antecedent practice as generally
understood.

(a) Analogous to this practice is that most convenient and useful
one prevailing in the English High Court of Admiralty, of calling two
“masters of the Trinity House” into court, as is almost uniformly
done in cases of collision, to hear the evidence, and, at its close, to
give their opinion thereon. (See the Reports of Cases in the English
Admiralty, passim.) These masters or “Elder Brethren?” of the
Trinity House are sometimes called assessors, as referees also some-
times are in our courts. It is only upon the question, which vessel, if
either, was in fault, that their opinion is required ; and although I
have met with no case in which their opinion was disregarded, yet it
i8 not, like the verdict of a jury, binding on the court. (The Speed, 2
‘Wm. Robinson’s R., 225.) The question of damages in cases of col-
lision seems to be invariably referred to the registrar and merchants.
In this country, nautical men are called as witnesses for this purpose.
But in references under the rule, experts may be selected a8 commis-
sioners; and in cases not only of collision, but of suits on contracts
of affreightment depending on questions of seaworthiness or of nautical
usage or ekill, such references may be found condueive to justice.
Instead of the conflicting opinions of witnesses selected by the parties,
and testifying under the influence of prejudice. or of impressions
derived from partial representations, the coyrt might thus expect to
obtain the deliberate and impartial judgments of men acting under a
sense of responsibility analogous to that which pertains to the judicial
office.
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‘When after an order to take the libel pro confesso, OEAP.«

a cause requiring proofs is brought before the court gﬁ‘&&
on its final hearing, the right of the Libellant to &
decree in his favor being uncontested, and the object

being to enable the court satisfactorily to determine

the amount to be awarded, it is for the judge to
decide when, in his opinion, the evidence is sufficient

for this purpose; and he may require further proofs,

or may arrest the further introduction of those
offered. In the English admiralty, voluntary affi- Amdavis
davits are often received. I have not learned that

this practice has been adopted in any of the Ameri-

can courts; but thongh this species of evidence

ought in general to be regarded with distrust, and

acted upon with great caution, it is doubtless within

the discretion of our courts éo receive it, where the
libellant has it not in his power to obtain other
evidence, or cannot do it without great expense or

delay.

Unless the libellant is prepared to give the Duiobs
requisite evidence on the return-day of the process, bearss.
which in our courts he is permitted to do, a fature -
day, generally near at hand, is appointed for the
hearing, as in contested cases; and it is the practice zgpwor
at least of some of the courts, not only to permit the iosrs-ex.

libellant’s witnesses to be cross-examined, but also to irgus sve
hear direct evidence in behalf of the defendant, in miteatin.
mitigation of damages. “ Witnesses are summoned,”

says Judge Brrs, speaking of his own court, “and

the same proceedings had as on contested trials, the
advocate of the defendant being allowed to cross-
examine them, or offer testimony on his part miti-
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oL 3. gating the recovery(s)” And in & case in the

District Court of the United States for the District
of Maine, what the learned judge of. that court
understood to be the law on the subject:is thus
summed up in the marginal abstract of the case:
“Before the defendant can be heard in his defence
or introduce new evidence in the caunse, he must
appear and contest the suit either by exceptions to
the libel, or by answering it. If he does meither;
the court will hear and adjudge the cause ar parts
upon the evidence offered by the libellant; but
when it appears that the defendant has neglected
to put in his answer through ignérance of the
practice of the court, and is at the time of the
hearing absent, the court is not preecluded from
receiving any evidencewhich his connsel may offer
a8 amicus curie(d).”

At the close of thehemmg,theeonrtelther pro-
* nounces its decision on the spot, or, when necessary,
holds the case under advisement, for the purpose of
more mature consideration.

In cases arising ex contractu, little or:no. avuienee
. in addition to the oath of the libellant, and the im-
plied admission of the defendant, is usually required.
In most instances a definite sum is claimed and shown
by the libel to be due. In:suits by material-men,
and for mariners’ wages, it is ¢ustomary and proper
also, though not necessary(c), to subjoin, at the end
of the libel, a schedule or account, stating the items

(a) Betts's Adm, Practice, 38.-
(5) The David Pratt, Ware’s R., 495.
(c) Pratt v. Thomas, Ware’s R., 427, 431.
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and prices f supplies Sarnished, or ‘the quantum of
labor er services performed, and the Jpayments, if
any, which have been miade, and exliibifing the exact
balanée claimed. In suits on -bottomry bonds, and
on' charterparties by the ‘ship-ownhr against the
charterer, the .amount ¢f the demand mmst necessa-
rily appear, also, on the face of the libel; to which,
moreover, & oopy of the instrument on which the
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suit is founded, usually is, and ouglit to be annexed.

In such cases, therefore, o proofs are necessary.
The judge may himself determirne the amount to be

Boaeor

decreed, or, which is the nsual practice, he may refer & sowmis-

the matter to the clerk, or to a commissioner, to
make the requisite examination and computations,
and to state the account between the parties. : .

But there are cases ariging from contract, where
it would be unsafe to rely on the libellant’s repre-
sentation of his own case. His statements, though
substantially true, may be exaggerated, and the
damages claimed may be excessive. Suits for the
non-performance of contracts for the conveyance of
goods, especially when instituted for the recovery of
damages arising from injury to the goods, and not
from the absolute loss of them, are generally of this
nature; and suits founded upon any other maritime
contract, not excepting those above mentioned, may
happen to be so circumstanced as to brmg them
within the same category.

In such cases the court wﬂl, in its discretion,
either refer the matters requiring proofs to the
clerk or a commissioner ; or, if the case presents one
or more questions depending on mercantile usage,
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or requiring mepcantile or other professional know-
ledge or skill, to sach merchants or other experts
(to be associated with the clerk or a commissioner,
or not, as seems fit) as the court shall appoiut for
that purpose; or, the judge will hear and decide
upon the evidence directly, in person.

It is an established-and pervading principle of
admiralty procedure, that parties are bound at
their peril to take notice of the proceedings of the
court, without formal notification. 'When, therefore,
the report of the clerk or commissioner is filed, the
libellant is bound on pain, as in other cases of
delinquency, of having his suit dismissed, at the
instance of the defendant, for want of prosecution,
to bring the report before the court, and, unless he
excepts to it, to move for its confirmation and for a
final decree thereon; and upon such motion the
defendant is entitled to be heard, and to except to
the report, but is not entitled to any notice of the
motion(a).

The custom of dispensing with formal notices
might in our courts sometimes be made productive
of injustice and hardship by a practicer disposed to
abuse it; but there are happily few such men
among the legal profession, and the prevalent
practice of abstaining from all unfair advantages,
and of apprising the proctor of the opposite party
of any adversary step about to be taken, and enter-

(a) Betts's Adm. Practice, 38,39. By an exprees rule of the District
Court of the United States for the Southern District of New-York,
the libellant is limited to four days to move for the confirmation of
his report. Ib., and Rule 35.
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ing into arrangements dictated by a spirit of courtesy
and of mutual accommodation, is found to be a&
sufficient antidote to any evils which might other-
wise result from the usage in question.

SECTION IIL

Or rHE NoX-APPEARANCE OF ANY CLAIMANT IN AN ACTION IN
REM, ON THE Rrrorx Diy or reE MEsxz Proomss.
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It seemed to be advisable, for the sake of simpli- .

city and perspicuity, not to blend the subjects of
the last and present sections; and it was found to
be more convenient to notice suits in personam first
in order; althongh the action n rem is the favorite
remedy of suitors in the admiralty, and is con-
sequently much more frequeptly resorted to than
the action in personam ; but in reality, nearly all

essential
the same as
ia sults in

that has been said in the last section respecting suits > -

of the latter description is equally applicable to
those of the former. The 29th rule above recited
makes no distinction in this respect, but it was
unquestionably intended to embrace both forms of
action ; although the appellation “defendant” is
not strictly applicable to a suit 4n rem before the
appearance of a claimant. But in this form of
action, all persons who have or pretend to have
any interest in the thing proceeded against are
cited to appear and answer the libellant; and all
such persons are accordingly entitled to appear as
claimants, and, on showing that they have in fact
such interest, to make themselves parties defendant
in the suit.



192 . ADMIRALXY PRACTICE.
vt The nature of the intarest, and the evidence to
establish it, requisite to confer this right, will be
eonsidered in the mext chapter; the design of the
present section being only to point out the proceed-
ings immediately consequent on the non-appearance
of any person to contest the libellant's demand.
As in the action ta personam, proclamation is
made by the crier of the court, calling upon all
persons, having a right to do so, to appear and
answer the libel(a). If no claimant appears, the libel

ffee
i

(a) The formula in use for this purpose in the District Court of the
United Btates for the Northern Distriet of New-York is as follows:
« All persons having or pretending to bawe any righ t, title or interest
in the ship , her tackle, apparel and farniture, arrested at the
suit of A, B. on process returnable here this day, come forth, assert
your claims and answer the libel of the sasid A. B., on pain of being
pronounced in contumacy and default, and of having the libel adjudged
tobetahnmcmommtyou.”

Theformoftheprochma.twnnsedmthaumeeourt,mdmmbshnee,
I presume, also, in the other courts, in cases of municipal seizure, is as
followe: “IH any person cdn sught say why the artitles mentioned in
the libel [or informstion] which has just been read should not be
condemned a8 forfeited to the United Stl.fﬁl, let him come forth and
he shall be heard.” In the District Court of the United States for the
Southarn District of New-York, it seems that in private suits the pro-
claniation is also for “all persons having anything to say-why the
property arrested should not be condemned and sold for the benefit of
the libellant, to come in and make their allegations in that behalf.”
(Betts’s Adm. Practice, 36.) I perceive, also, that it is customary in
this country to insert, at the close of the libel, a prayer that the ship
or other property be condemned and sold, etc. Iam not able, however,
to discern any propriety in this form of expression thus applied ; and
Iinfer that it must’have been inadvertently borrowed from cases of
municipal seizure and of prize, where the decree against the thing is
properly-enough, and for obvious reasons, denominated a decree of
condemnation. But the arrest of property in virtue of a maritime
lien, at the suit of a private suitor, differs very widely from the seizure
of property at the suit of the government to enforce a forfeiture or a
capture fure belli. The object of the arrest is merely to obtain secu-
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is adjudged to be taken pro confesso against all cEar.s

persons whatever; and if a claimant appears, and is
admitted as such, then agmnst all other persons(a).

rity for a debt or other demand, for which the owner is also personally
responsible, precisely a8 in & suit in a state court commenced by
attachment ; and in point of fact, the property arrested is rarely sold,
being usually returned to the owner, on the substitution of personal
security pendente lite, or on the payment of the sum awarded to the
libellant by the final decree. In the English admiralty, neither the
term condemnation nor any one of like import occurs either in the
primum decretum, awarding the possession of the property to the libel-
Iant, or in the subsequent decree of sale on a perishable monition, to
satisfy the decree; and I repeat that it appears to me to be wholly
misapplied in our own practice.

(a) The form of the order given, supra, p. 179, note, in an action in
persenam, must, of course, be varied, so as to adapt it to the form of
action now under considerstion, and may be as follows:

A.B.

v.
The Ship , her tackle, etc. [or as the case may be].

The mesne process returnable this day, in this cause, having been
returned duly executed ; and, upon proclamation duly made for all
persons having or pretending to have any right, title or interest in the
said ship , her tackle, etc. [or as the case may be], to appear
and make due answer to the libel filed in this cause, no person having
appeared to answer the same, the court, on motion of Mr.
advocate for the libellant, doth pronounce all persons whatsoever to be
in contumacy and defsult, and doth order and adjudge that the libel
filed in this cause be,and the same hereby is, taken pro confesso against
all petsons whatsoever.

If a claimant appears and puts in an answer, or is allowed further
time to do so, the foregoing form will require to be varied as follows:
After the words “ make due answer to the libel flled in this cause,”
insert: O, D. [or C. D, and E. F., etc., as the case may be], appeared
as claimant [or claimants] of the said ship , hertackle, etc. [or
as the case may be; and if the claim extends only to a part of the
property arrested, specify the part claimed],and made due answer to

25
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. In all other respects, the proceedings in an action
#n zom, at this stage of the suit, are the same as
those in an action ¢n personam, as already described.

The form of the decree when the libel is taken
as confessed, and the mode of enforcing it, are
essentially the same as when the suit is contested.
These and other matters more or less intimately
related to the subject of the present chapter, will
be more fully considered hereafter,

In suits in personam, where, a8 is usually the case,
bail has been given to pay the sum awarded by the
decree, the decree is enforced against the defendant
and his sureties. :

In sunits ¢n rem, when the property has beem
delivered to the owner on a bond or stipulation, the
decree is enforced in like maner; and where it
remains in custody, by a sale of the property.

In England, no decree for contumacy in an action
in rem is pronounced until after four successive
defaults. On the return day of the process, as in
our courts, all persons having a right to appear are
publicly called in court. No one appearing, the

the said libel [or prayed farther time until the day of to
make due answer to the said libel, which was allowed by the court] ;
and no other person having appeared to answer the same, the court, on
motion of Mr. , advocate for the libellant, doth pronounce all
other persons, except the said 0. D. [or C. D. and E. F., etc.], to be in
contumacy and default, and doth order and adjudge that the libel filed
in this cause be, and the same hereby is, taken pro confessoagainst all
other persons whatsoever, except the said O. D. [or C. D. and E. F.,
etc]. : »

The order of reference and the report thereon, with the exception
of one or two slight and obvious verbal differences, are the same in
this form of action as in an action in personam.
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in pain of their contnmacy, the ship, etc., or rather
they are said to incur the first defanlt, Time i§
then given to them to appear at the next court-day,
which is technically called continuing the certificate
of the execution of the warrant to that day, when
" they are again called; and this is repeated until the
fourth default has been incurred(a). The proctor
for the plaintiff thereupon exhibits a petition stating
the cause of action, reciting the defaults incurred,
and praying that the plaintiff may be put in pos-
session of the ship, ete., to the extent of his demand,
to the end that the property may be preserved. A
schedule of expenses to be taxed is at the same
time exhibited, together with the instrument, if any,
as a bottomry bend, for example, on which the suit
isfounded. The court then decrees that the plaintiff
shall be put in possession of the ship, etc., he first
giving security to answer for the same to any person

claiming right, or intervening for his interest within

a year. This is called the first decree—primum
decretum. But as the plaintiff is not premitted to
wse the property or appropriate its proceeds, this
decree in his favor would prove but a barren remedy

(a) They are, on each day, “ thrice called.” (2 Bro. Civ. and Adm.
Law, 399.) Whether, in any of our courts, the call is thus repeated,
1 am not apprised. In the courts of the New-York districts there is
but one call. It seems to be understood, however, when a party is to
be called, in the Supreme Court, preparatory to any order or proceed-
ing founded on his defanlt, that three calls are to be made. See the
case of Walsh v. The United States, 1 Howard’s R., 28, where the
plaintiff in error was ¢ three times solemnly called by the marshal to
come into court and prosecute his writ of error.”
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YoL. & were it not usually a matter of course for the court,

at the instance of the plaintiff, to decree a sale of
the property and the application of its proceeds to
the satisfaction of his claims. For this purpose, an
allegation is made of the perishable condition of the
property, and of its actnal or probable deterioration
by time, concluding with a prayer that it may be
appraised and decreed to be sold, and that the
moneys arising from the sale be brought into the
registry of the conurt. Upon this the court decrees
what is called a perishable monition, which is a
citation to be served by affixing it on the Royal
Exchange, to all persons in general, having any inter-
est adverse to that of the plaintiff, to appear in court
on a certain day, and show cause why the petition of
the plaintiff should not be granted. After a pum-
mary hearing, the court decrees a commission of sale.

In Ireland, as Doctor Browne informs us, the
commission of appraisement and sale, at the time
when he wrote, usually followed the defaults directly,
without the intesmediate primum dacratum ; a prao-
tice, however, which he admits to have been irregu-
lar(a) ; and even in England, vague notions seem to
have prevailed upon the subject(s). It is somewhat

(a) 2 Browne’s Civ. and Adm. Law, 399-404.

(b) The case of The Exeter, 1 Robinson’s R., 173, which occurred
soon after the accession of Sir WrLrLiaM ScotT, will serve to illustrate
this remark. An application was made to the court for the allowance
of interest from the date of the primum decretum, in & suit on & bot-
tomry bond. “Let me ascertain the correct practice of the court,”
said Sir WiLL1ax Scorr: “ This primum decretum, I perceive, gives
not only possession of the ship, but of the proceeds also. Is not this
going a step too far 7’ The advocate for the petitioner replied that he
feared that was irregular. Sir WiLLiam Scorr then proceeded, in
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remarkable that the antiquated, dilatory and op- ©™AF-e

pressive formalities, very summarily and imperfectly
above detailed, should have escaped the enlightened
and searching spirit of reform manifested within the
last few years in that country, in regard to its entire
system of jurisprudence, not excepting that of the
admiralty.

pronouncing his judgment, to state the correct practice as follows: “I
appears that a primum decretum was obtained 8o long ago as last
June ; but, in obtaining it, the party seems to have gone farther than
the forms of the court would allow. The effect of that decree should
be only, in tho first instance, to put the party into the possession of
the thing. All further proceedings of the sale, and power over the
proceeds, should be by subsequent application to the court. In this
case the ship was sold without application to the court. When the
court signed the decree, it could not have been aware that the tenor
of the decree was not in the usual form ; and that it went farther than
such a decree should go, in concluding with a power over the ship and
proceeds.” See the form of the first decree in & suit for wages; Mar-
riott’s Formulary, 205 ; et infra, ch. 11, note.
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CHAPTER VIL

Or X PROCEEDINGS UPON THE APPEARANCE OF THE PARTIES
ox TEE RrTrumrn-DAr or 8% ProcESS,

Urox the appearance of the adverse parties in court,
it behooves them, not in a captious and litigious
spirit, which a court of admiralty never indulges,
but with a prudent regard to their substantial inte-
rests, to look to their respective rights.

If, by the rules of the court, the libellant is re-
quired, on filing his libel, to give security for costs,
and to appear from time to time and abide the orders
of the court(a), the defendant or claimant has a
right, if this security has not already been given, to
call upon the court to direct it to be now given,
before the libellant shall be permitted farther to
prosecute his suit.

The libellant also possesses a correspondent right.
The defendant, in an action #n personam, may not,
on his arrest in virtue of 8 warrant of arrest, have
given bail to the action in pursuance of rule third
of the rules prescribed by the Supreme Court. He
may, on the contrary, have given bail only for his

" (a) As by a rule of the District Court for the Northern District of
New-York, he is, in imitation of & law of the state courts, required to
do, when he is & non-resident of the district, except in suits for mari-
ners’ wages, and in suits by salvors in possession of the salved property.
See Appendix, Rule x11.



APPEARANCE OF PARTIES.

appearance, according to the antecedent practice(z);
or he may have been brought into court under arrest
for want of bail. The process against him may also
have been a simple monition. In each of these
cases, the libellant has a right now to call upon him
either to give bail to the action, aceording to the
general rule of admiralty procedure; or, if it appears
that he is unable to obtain sureties for the payment
of the debt or damages which may be awarded
against him, he may, in the discretion of the court,
be required only to give a stipulation with sureties
in such sum as the court shall direct, to pay all costs
and expenses which shall be awarded against him
according to the twenty-fifth rule(?).

I have ventured, also, in a former chapter, to refer
to the practice observed in the civil law courts, and
in the English admiralty, of taking what is called a
juratory caution, when the defendant was unable to
find sureties, as a practice prevailing, or at least ad-
miseible in our own courts. One of the rules of the
district courts composing the First Circuit expressly
declares that “In proper cases, the court will permit
the defendant to give a juratory caution or stipula-
tion.” The new rules are silent with respect to this
form of security; but it is not supposed to have been
intended by them to abrogate any existing rules of
procedure not inconsistent with them, and they ex-

(a) As to his right still to do which, vide supra, p. 100, et seq.
(b) Vide supra, pp. 92, 93. As to the right, at this or any subse-

quent stage of the suit, of the libellant to exact new suretiés, and of -

the defendant to ask to have the amount of his bail-bond reduced, vide
supra, p- 112,

109

CGHAP. %,

e

Juratory
saution.
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VoS premly recognize the power of the courts to regulate
their own practice “in such manner as they shall
deem most expedient for the due administration of
justice, in all cases not provided for by the” new
rules(a). I presume, therefore, when the learned
judge of the District Court of the United States for
the Southern District of New-York, speaking of the
juratory caution, remarks that “modern practice

~ has not employed this oath(5),” he must be under-
stood to refer to the practice of his own court in
particular. He adds, however, of the “modern
Ppractice,” that it “ acts in relief of the indigent suitor
by mitigating his bail, or exonerating him wholly
from giving it;” so that, even as understood by him,
it differs from the general civil law and admiralty

- practice only in the omission of the promissory oath

of the party that he will fulfil his engagements(c).

It is doubtless within the discretion of the courts to

modify the practice in this respeet, by dispensing

with the oath; and this may have been actually
done in other districts, besides that of the Southern

District of New-York. :

It may happen, also, that upon a warrant of arrest

=< with an attachment clause therein, the defendant

could not be found, and that his goods and chattels,

or, for want thereof, his credits and effects, may have

been attached. Insuch case the defendant may, if he

think proper (as he also may at any other stage of the

!

(a) See Appendix, Rule xxvi. As to the general scope and design
of these rules, vide supra, p. 7.

(b) Betts’s Adm. Practice, 27.

(c) The form of this stipulation is given in the Appendix.
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suit), apply to the court, in pursuance of the fourth
rule, for an order to dissolve the attachment, on the
substitntion of security.

The security to be exacted of the claimant in a
suit #n rem is prescribed by the twentysixth rule;
which ordains that the claimant, apon putting in
his claim, “shall file a stipulation with sureties in
such sum as the court shall direct, for the payment
of all costs and expenses which shall be awarded
against him by the final decree of the court, or,
upon an appeal, by the appellate court(z).”

But the question now presents itself for consid-
eration, who may lawfully be admitted as claimant,
and, in that character, to contest the libellant’s de-
mand ; and the inquiry is not altogether unattended,
in point of amthority, with difficalty. In the few
reported cases in which it has been discussed, vague
notions on the subject seem to have been entertained
at the bar, and there is a want of entire precision
and consistency respecting it in the language of the
courts.

* 201

CHAP. 7.

Becur
bo given by

‘Who may

The obscurity which, upon a cursory examination, rascoursss

apparently rests upon the subject, arises, however,
in some degree, from the indiscriminate and almost
unavoidable use of the word claim, as well in its
ordinary popular acceptation, to signify any asserted
right relating to the thing proceeded against in an
admiralty suit, and of the word claimant to designate
the person asserting or claiming such rights, as in
the technical and more limited sense in which these

(a) See Appendix, Rule xxvr,, and supra, p. 440,
26
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VOL- 3. terms are now to be considered. Thus, for example, in

a case of seizure for an infraction of the laws prohibi¢-
ing the African slave trade, one of “the claims filed ”
is said by the court to be that “of certain seamen
who demand compensation for their wages, from the
proceeds of the vessel(a).” But the seamen, in this
case, were not, strictly speaking, claimants; they
were third persons intervening for their interest.
They did not claim the ship, but only insisted on a
maritime lien or privilege, in virtue of which they
claimed compensation for their services. So in a
suit on a bottomry bond, and in two cases of salvage,
a “claim” is said to have been offered in behalf of
the underwriters of the ship, to whom an abandon-
ment, had been made, but who had not accepted the
abandonment, and who could not therefore have sup-
posed themselves to be the owners of the property(3).
What the insurers desired to do in these cases,
therefore, was, not to assert and defend a proprietary
interest in the ship, but merely to acquire a stand-
ing in court for the protection of such interests, if
any, as they might have in respect toit(c). So also
in a case of municipal seizure, the vessel at the time
of the seizure being under attachment at the suit of
ocertain creditors of the owner, it is said that “the
owner interposed no claim,” but that “a claim was
filed” by the attaching creditors.

(a) The St. Jago de Cuba, 9 Wheaton’s R., 409 (6 Curtis’s Decis.
8. C., 110). )
(b) The Ship Packet, 3 Mason’s R., 255; The Boston and Cargo,

1 Sumner’s R., 328; The Henry Ewebank, ib., 400.
(c) The Mary Ann, Ware's R., 104.
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But in a strict sense, a clasmant is one who not OEAP.t.
only has a right to intervene for his interest, and to
contest the suit, but who, prima facie, has also a
right to have the thing delivered to him on bail,
pending the suit; or, if he does not choose to eser-
cise this right, to have it unconditionally surrendered
to him, in case the suit proves to be groundless; or,
to receive the balance of its proceeds after satisfying
the decree, in the event of the libellant’s success.
These rights imply an exclusive proprietary interest, Rightopro-
or at least an exclusive right of possession in the pi.wii.
res; the jus in re, and not merely jus ad rem: and
such I understand to be the relation in which the
party who appears to take upon himself the defence
of asuit in the character of claimant, is bound to
show himself to stand towards the property. ’

In one of the cases above cited, Mr. Justice Story
observes: “ The first point which I am called upon
to consider, is, whether an underwriter, who has
refused to accept an abandonment can be permitted
to claim property in the ship in this court? In my
opinion, it is perfectly clear that he cannot. He
has not, and pretends not to have, any jus ad rem
or jusin re. All that can be said is, that he may
ultimately have an interest in the questions here
litigated ; but an interest in the question forms no
title to claim property in the admiralty. This court
looks only to rights in the thing itself, to ownership
general or special, and to such claims as are direct,
as a lien, or jus ad rem. The claim of the New
England Insurance Company must therefore be
rejected. Underwriters, as such, cannot litigate

i
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VOL. 3. here, a3 to the rights of the libellants or the claim-

ants: they are mere strangers, and no more entitled
to be heard than any contingent debtor or creditor
of either party(z).” In admitting the sufficiency of
a direct lien to constitute a valid ground of claim,
the learned judge must be understood to have had
in view the general right of intervention, without
regard - to the particular form in which the tight
may be asserted. This is true also of what he says
in the other two cases above cited, though in these
his expressions are more guarded. But the language
used by the same learned judge in delivering the
opinion of the Supreme Court in a case of municipal
geizure, is very explicit. “The claimant,” he ob-
serves, ‘“is an actor, and is entitled to come before

the court in that character, only in virtue of his -

proprietary interest in the thing in controversy :
this alone gives him a persona standi in judicio. It
is necessary that he should establish his right to that
character, as a preliminary to his admission as a
party ad litem, capable of sustaining the litigation.
He is, therefore, in the regular and proper course of
practice, required in the first instance to put in his
claim, upon oath, averring in positive terms his pro-
prietary interest. If he refuses so to do,.it is a suffi-
cient reason for the rejection of his claim(3).”
‘What was here said, seems also to be clearly im-
plied by the terms of the oath which is required of
the party offering a claim, by the twenty-sixth rule.

" (@) 3 Mason’s R., 255, 257.
(b) The United States v. 422 Casks of Wine, 1 Peters’s R., 547, 649
(7 Curtis’s Decis. 8. C., 691).
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He is to “ verify his claim on oath or solemn affirma- CHAP. .

tion, stating that the claimant, by whom or on whose %ﬁm
behalf the claim is made, is the true and dona fide Aaimss:
owner, and that no other person is the owner thereof.”

This oath, in substance, it is presumed is to be deemed

an indispensable pre-requisite, in all cases, to admis-

sion into court as a claimant; and while it preseribes

the form of the oath to be made by a person claiming

on the ground of his exclusive proprietary interest, it

would seem also to have been intended to limit and

define the right, by restricting it to such an interest.

It i8 not to be understood, however, that the ..
verification of a claim in the form prescribed by the firssr
rule, or even its admission by the court, is conclusive Eeni=> *
upon the question of property. The libellant has a
right, by a suitable exoeptive allegation, to contest the
proprietary interest of the claimant, and to have it
formally decided. If the claim be admitted without
objection at this stage of the proceedings, and allega-
tions or pleadings to the merits are subsequently
put in, it is a waiver of the preliminary inquiry, and
an admission that the party is rightly in court, and
capable of contesting the merits. But should it
afterwards appear, upon the trial, or even after the
merits had been disposed of in favor of the claimant,
that he had in reality no title to the property, but
that it was the property of a third person, who was
not represented by the claimant, or had an adverse
interest, or whose rights had been defrauded, it
might still be the duty of the court to retain the
property in its custody, to afford the true owner an
opportunity to interpose a claim to it, and receive
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it from the court(a). This was donein a case of
municipal seizure, where certain articles of property
found on board the offending vessel were adjudged
not to be subject to forfeiture, but which, though
formally claimed as the property of the claimant,
turned out to have been purchased with the funds
of a person unknown, and to have probably belonged
to, or to have been destined for the use of, the public
enemy(b).

‘When a claim is to be interposed, it is the duty
of the owner, if practicable, to do it in person; but
where he is out of the country, or resides at a great
distance, it may be done by his authorized agent(c);
and the master of a vessel has always been con-
sidered a competent agent, as such, for this purpose,
upon the arrest of his vessel or cargo. The con-
signee of a cargo is also entitled, assuch, to appear as
claimant, and this right extends as well to other
parts of the cargo consigned to him, as to those
parts which belonged to him and were shipped on
his account(d). In the case just cited, it was also
said by the court that an agent of absent owners
may appear either in his own name, as agent, or in
the name of his principals, as he thinks best.

(@) The United States v. 422 Casks of Wine, 1 Petors’s R., 547, 550
(7 Curtis’s Decis. 8. C., 691).

(b) The Boat Eliza and Cargo, 2 Gallison’s R., 4, 11.

(c) The Adeline and Cargo, 9 Oranch’s R., 244 (3 Curtis’s Decis.
8. 0., 850) ; The Sally and Cargo, 1 Gallison’s R., 401 ; The Lively
and Cargo, id., 315, 837. '

(@) Houseman v. The Cargo of the North Carolina, 15 Peters’s R.,
40 (14 Curtis’s Decis. 8. C,, 15).
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The right of the absent owner to be thus repre- omAP.%.
sented by another is recognized, and the form of the . ™
oath to be required in such cases in addition to the
oath of ownership, is prescribed in the twenty-sixth
rule, above mentioned, as follows: “ And where the
claim is put in by an agent or consignee, he shall
also make oath that he is duly authorized thereto
by the owner, or if the property be, at the time of
the arrest, in the possession of the master of a ship,
that he is the lawful bailee thereof for the owner.”

The latter part of this extract from the rule, as

the attentive reader will not fail to notice, is unhap-
pily expressed. In terms, it requires the ‘agent or
consignee to swear to the lawfalness of the master’s
possession. But in order to convey distinctly what
is supposed to be its intended meaning, its language
requires to be modified as follows: “or if the pro-
. perty be, at the time of the arrest, in the possession
of the master of a ship, [and the claim is put in by
him, he shall make oath] that he is the lawfal bailee
thereof for the owner.”

It was held in an early case in the Circuit Court :mmn
for the First Circuit, but was not until long after et
wards definitively settled by a decision of the a&@v
Supreme Court of the United States, that a foreign
consul or viceconsul, duly recognized by our
government, is competent, as such, to assert or
defend the rights of -his countrymen in causes
within the admiralty jurisdiction. “To watch over
the rights and interests of their fellow subjects,” said
Mr. Justice JorNsoN, in pronouncing the judgment
of the court, “ wherever the pursuits of commerce
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YO % may draw them, or the vicissitudes of human affairs

founded

interests,

may force them, is the great object for which consuls
are deputed by their sovereigns; and, in a country
where laws govern, and justice is sought for in courts
only, it would be a mockery to preclude them
from the only avenue through which their course
lies to the end of their mission. The long and uni-
versal usage of the courts of the United States has
sanctioned the exercise of this right, and it is impos-
sible that any evil or inconvenience can flow from it.
‘Whether the powers of the vice-consul shall, in any
instance, extend to the right to receive, in his
national character, the proceeds of property libelled
and transferred into the registry of the court, is a
question resting on other principles. In the absence
of specific powers given him by competent authority,
such a right would certainly not be recognized;
much, in this respect, must ever depend upon the
laws of the country from which and to which he
is deputed. And this view of the subject will be
found to reconcile the difficulties supposed to have
been presented by the authorities quoted upon this
point(a).”

‘When the property arrested is owned jointly or
in common by several persons, there would pro-
bably be no valid objection to the interposition of
a claim by one of the co-proprietors in behalf of
his associates as well as of himself; but where
there are distinct proprietary interests, separate

(a) The Bello Corrunes,6 Wheaton's R., 152 (5 Curtis's Decis. S.
0., 44).
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claims are to be interposed by the several owners, OHAP. %
or by their agents, each interveming in his own
name for his proprietary interest, and specifying it.
One coshipper, therefore, has no authority, as
such, to interpose any claim for other shippers with
whom he has no privity of interest, in a proceeding
against the cargo of a ship. 'Whereseparate claims
are interposed, although the libel is joint against
the whole property, as in a case of salvage, each
claim is treated as a distinct and independent pro-
ceeding, in the nature of a several suit, upon which
there may be a several independent hearing and
appeal.

If any owner should not appear to claim any
particalar part of the property, the habit of courts
of admiralty is, to retain such property or its pro-
oeeds, after satisfaction of the libellant’s claim upon
i, until a claim is made, or a year and a day has
elapsed from the time of the imstitution of -the

proceedings(a).
" It behooves the defendant upon his arrest or
citation, and those who are entitled to appear as
claimants in the action, on the arrest of the vessel
or other property proceeded against, if they intend
to resist the libellant's demand, to obtain at once"
# copy of the libel on file, and to prepare the
proper response thereto in season to give it in on
the return-day of the process, and to have it ready
in court for.that purpose; and in case of their

it

(a) Strationv. Jarvis 4 Brown, 8 Peters’s R., 1 (9 Ourtis’s Decis.
8.0.,3). :

27
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delinquency in this respect, they are liable to have
the libel adjudged to be taken pro confesso against
them.

But although expedition is a leading object of
admiralty jurisprudence, insomuch that for those
who are not familiar with its remedies, and who
have long been conversant with the delays which
usually attend proceedings in the higher courts of
law, and especially in equity, it is not easy fully to
apprehend the force of this principle, or to become
at once reconciled to its practical results ; yet justice
is not to be sacrificed to celerity, and festina lents
is & maxim as applicable to the pursuit of justice by
its ministers, *as it is to the common concerns of life.

For reasonable cause shown, therefore, it is
usual to allow a short specified time to the party
defendant to prepare his response to the libel ; and
the rule, in directing the libel to be taken pro
confesso, on the omission or refusal of the defendant
to make due answer thereto on the return-day of
the process, “or other day assigned by the court,”
contemplates the contingency of such an indulgence.

When, in an action én rem, the claimant puts in
his response to the libel on the return-day of the

* process, his claim, or assertion of proprietary interest

in the property, is, in this country, generally com-
bined with his answer; in which case the pleading
is denominated his * claim and answer.” It is, how-
ever, in all cases more proper to put in the claim
separately; and as it is only in virtue of his right
of property, or that of his principal, that a claimant
obtains a standing in court which entitles him to
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answer at all, if he is not, on the return-day, ready to CHAP.*
answer, and desires further time for that purpose,

he ought nevertheless to be reqmred then to mten-

pose his clm.m. _
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CHAPTER. VIIL
Or rax ALzcarions oz Przapines Susssquext 1o Tem LisxL.
. In the common law courts, pleading has long been

e 8 Science; and it has at length, to a considerable

extent, become 80 in courts of equity. This is true,
also, of the courts from which the English and
American courts of admiralty originally derived
their forms of procedure. But, in these courts,
where substantial and speedy justice in each par-
ticular case is the paramount object; where, to this
end, all mere technicalities are disregarded; where
pleadings are always upheld when they can be, and
the parties are allowed upon easy terms to amend
and altei them when they cannot be; and where,
though the courts are frequently impelled to com-
plain of the negligence of practitioners in this respect,
a suitor is scarcely ever turned out of court for bad
pleading—it could hardly be expected that plead-
ing would attain even the dignity of an art, much
less of & science; for laxity and delinquency are
the natural consequences of license and impunity.

‘What is here said undoubtedly is, as indeed it

,,,_;,'_ﬂ would, for obvious reasons, be strange if it were not,
sémN: more applicable tp the American courts than to the

English High Court of Admiralty; but until the re-
cent accession of Dr. Lusanvarox to the chair of that
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court, scarcely a single question of pleading appears
to have been there discussed. All pleading subse-
quent to the libel, or rather the summary petition,
which, latterly, has nearly superseded the libel(a),
are spoken of in the reports under the general name
of allegations; a discrimination sometimes, though
rarely, being made between defensive allegations,
corresponding to pleas to the action, and exceptive
allegations, corresponding to pleas in abatement, and

demurrers, in the courts of common law. Little or

no attention seems to have been paid; in litigated
cases; to the rule prevalent in other courts, that

(a) What, if any, is the substantial characteristic difference between
8 libel and a summary petition, nowhere, as I can discover, satisfac-
torily appears. Marriott’s Formulary (p. 148) contains a precedent
for & “ Libel in & Cause of Damage,” and for a © Summary Petition
for Wages” (p. 274). They differ in their formal parts, at the com-
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mencement, and to same extent also, at their conclusion ; but in sub- -

. stance they are alike. In both of them the cause of action is with
great fulness and precision, ¢ articulately propounded.”

These forms sppear antiquated to an American reader; but the pre-
cedent above mentioned, of a libel, copied, I presume, from one on file,
bears the name of “ W. Scorr,” afterwards Sir WiLLiaM ScotT, and
subsequently Lord StowzLL, the immediate successor of Sir James
ManriorT, by whom, or under whose supervision, after his retirement
from the court, the Formulary was compiled.

I had supposed, until very lately, that the mmmurypet:tionwu
used only when the proceeding was by act on petition. (See supra, p.
32, n.) But in one of the recent cases, it-is said “ A summary
petition, consisting of ten articles, was brought in on behalf of the
plaintiff;” and it is also stated that ¢ the proceedings were by plea and
proof,”’ the form thus characterized in the English admiralty standing
opposed to that by act on petition. (The Two Sisters, 2 W. Robinson’s
R, 125.) And In another case, Dr. Lusuinaron, almoest in the same
breath, denominates the plaintiff’s original pleading, first a libel, and
next & summary petition. (The City of London, 1 W. Robinson’s R.,
88, 90.)

)
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what 1s alleged on the one side and not controverted
by pleading on the other, is- for that reason to be
taken as true, on the ground that = party may justly
be considered as virtually admitting what he does
not choose to deny; and consequently little atten-
tion appears to have been paid to the formation
of precise issues between the parties. Generally
speaking, each party has been allowed to tell his
own story in his own way, and to prove what he
could ; and the judge has then, upon a review of the
whole case, decided between them., Causes in the
English High Court of Admiralty have thus been
made to assume the character rather of arbitrations,
than of suits either at law or in equity.

Pleadings have rarely been extended beyond the
first responsive allegation, on behalf of the defendant,
to the libel or summary petition. There is, however,
no restriction in this respect —the parties being at
liberty to protract their pleadings as in suits a$
common law, the pleadings in that case taking the
names which they bear in the common law courts.
In one very late case they were extended to a sur
rejoinder and rebutter(a).

Certain fundamental rules relative to this plenary
course of proceeding have been laid down by the
present learned and vigorous minded judge of the
High Court of Admiralty; and it appears that
the practice of the court in this respect is modeled
rather after that of the courts of law, than that of
the English chancery.

(a) The Lord Cochrane, 2 W. Robinson’s R., 320.
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The term “ answer” is rarely applied to any form OHAP. &
of responsive pleading, on the part of the defendant, I::fa:" :E"
to thelibel or sumtmary petition of the plaintiff It sas
occurs, in connection with the term “reply,” applied
to the next succeeding pleading, in two or three
instances in the very latest volumes of reports, as
we shall presently see ; bat, even in these instances,
it was probably intended to be used only in its
generic sense, as equivalent to “ response”(z). The Perwou
term “answers,” or rather the phrase “personal
answers ” often occurs; but it means the responses
given by the party to matters charged against him,
upon his examination under oath, in pursuance of a
% decree for answers,” made by the court at the
instance of the opposite party, when he chooses to
try the experiment of appealing to the conscience of
his adversary, for the purpose of obtaining admissions
to be used as evidence. These are denominated n"?i
personal answers, because all allegations or pleadings {5 %wa
are “ given” in the name of the proctor, who, upon
his appearance, “makes himself a party for” his
client. Formerly he was obliged to exhibit a power
of attorney or proxy, in virtue of which he became
dominus litis, and was obliged to give security for
the ratification of his acts by his principal; but
though these formalities have been dispensed with, p ., ..
a8 it is said in a late case(d), for the last 200 years, smiem s
the pleadings are still, as already observed, in his
name. His clients are called “his parties;” and in

E

(a) See The Canadian, 1 W. Robinson’s R., 343, 344, where the
answer to the petition is called a “ reply.”
() The Wilhelmine, 2 W. Robinson’s R., 335, 337,
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VoL & guits ¢n rem they are not even named, unless, in the

progress of the suit, it becomes necessary to ascertain
their names for the purpose of enforcing some per
sonal responsibility against them. In the case just
cited, for example, which “ was a cause of salvage
promoted by the master, the owner and crew of the
steam ~essel Robert Burns against The Wilhelmine,
a Hanovarian galliot,” the court, being of opinion
that no salvage service had been rendered, dismissed
the owner of the galliot, and condemned the asserted
salvors in the costs of the suit. Upon a subsequent
day, the costs not being paid, the court, apon motion
of the proctor for the owners, assigned the proector-
for the asserted owmers to set forth his clients’ names.
Baut the proctor stated that “he did not know who
his parties were—the action being entered for the
master, owner and crew generally, as a matter of
course, in the usual form in cases of this kind(a).”
The case above alluded to, in which Dr. Lusmineron
has stated what he deems to be sound general
principles of pleading in his court, is interesting and
instructive, and serves to illustrate, at once, the
disposition and habit of the court to-discountensnce

(a) In the end, the proctor for the unknown parties was himself
eompelled to pay the costs; Dr. LusHineToN, in pronouncing his
Jjudgment, among other things, observing: “I apprehend, further, that
at any period of the cause, and at any time before the case iz dismissed
out of the court, the court has a right to call upon the proctor to state,
not generally, but specifically by name, the whole of the parties for
whom he is sathorized to appear. The authority of the court to make
this demand upon the proctor is, I conceive, inherent in the jurisdio-
tion of this court, in common with all other courts, and is absolutely

essential to the due administration of justice, for the purpose of pre- -

venting unauthorized litigation.”
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all mere technical objections, and the limits beyond cHAP- s
whieh its Hberality will not be extended. .
Pleadings in the English admiralty, instead of risip
being simply filed, ad Ubitum, by the proctor, are ope et
offered in open court, where objections, if made to
them at all, are to be then made orally to their
“ admission ;” and they are then either “ admitted ”
or “rejected,” wholly or in part, by the vourt. It
is in this convenient and expeditious form that
objections to the jurisdiction of the court, or to the
substantial validity of the alleged causes of action
or grounds of defence, are disposed of. With this
explanation, I prooceed to notice the two cases above
mentioned.
In The Ann and Jane(a), “ which was a cause of ewern «
collision, an act on petition and an answer had been ﬁ-"‘;ﬁh
* admitted in the cause. A reply was now brought Simiasy.-
in, and the admission of this reply was opposed.”
In support of the objection it was “submitted,
that it was incumbent upon the party proceeding
in a cause to state his case in the first instance; as
it was not competent for him to lie by and plead,
in subsequent pleas, facts that must have been
within his knowledge when the original plea was
given in. That some portion of the plea now
offered was open to objection upon this ground,”
and “that other parts of the plea were a mere
repetition of matters pleaded in the original act.”
To these objections it was, on the other side,
answered, “ That as regarded the practice of the
court, the objections which had been taken were

(a) 2 W. Robinson’s R, 98,
28
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somewhat unnsnal and irregular, and were calcu-
lated to produce great inconvenience, by causing
an increase of delay and expense to the suitors.”
The court, in pronouncing its decision, said: “It
has been obeerved by the counsel who have sup-
ported the admission of this plea, that the course
which has been adopted in taking these objections is
a novel mrode of proceeding, and one that is irregu-
lar and inconvenient as regards the general practice
of the court. This observation is perfectly true,
so far as respects the usual mode of conducting
proceedings in this court: at the same time, it is
equally true that it is competent to the partiesin a
suit to take such objections. The question, then,
which I have to determine, is, whether, upon a
consideration of its contents, this plea is so perfectly
objectionable, either in substance or in form, that
it must be altogether rejected ; or whether certain
portions of it are so exceptionable, that the court
must direct them to be either amended-or expunged.
Now, in all these cases, it is most desirable that

_ the whole case of the parties proceeding should be

fully stated in the first instance. It may occasionally
happen that difficulty will arise in attempting to
decide what is strictly in the nature of a reply, and
what ought to have been stated in the first instance.
It may, however, be laid down as a general rule
for the guidance of practitioners, that whatever is
pleaded in the natare of a reply must be either in
contradiction of what is alleged in the answer, or
explanatory of -averments in the defence, or else is
necessary to corroborate the original statements in
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the cause” Upon a oritical analysis of all the OHA®.s.

pleadings before him, and applying to them the
principles he had thus stated, the learned judge
declined either to reject the reply, or to make any
order for its reformation; adding, however, that
“of course it must be understood that if more
expense is incurred, and it shall turn out that the
foreigner(a) has made a complaint which he is not
able to substantiate, the increased costs will fall
upon him.” :

In the case of The Hebe(b), the question was “ as
to the admissibility of a rejoinder in a cause of bot-
tomry,” in which “an act on petition,” “an answer,
and a teply, had been given in and admitted.” To
the admission of the rejoinder, it was objected, first,
that it did not contain matter. proper to be put in
issue originally in the cause; and seocondly, that if
the matter might rightfully have been pleaded in
the first instance, it was now offered at too late a
period of the proceedings; and these objections
were supported by the argument, that great incon-
venience and delay must be caused by the necessity
to which the objecting party must be subjected, of
sending to Sidney for fresh information, to meet and
answer what was alleged to be new matter in the
cause,

. Dr. LusmiNeroN, in proceeding- to consider the
objections, observed that, although it is clearly com-

(a) The promovent being a foreigner, it was on this account insisted
by his counsel, and conceded by the court, that he was entitled to in-
dulgence upon s question addressed, to someextent, to the discretion
of the court.

(d) 2 W. Robinson’s R., 146.
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VoL 3 petént to the parties in a suit to take objections of
this kind, yet these objections should not be raised
without grave and substantial reasons in support of
them. Cases, he said, might unquestionably occar,
in which it may be right and proper to bring them
before the court, especially where the preliminary
discussion might prevent the introduction of irrele-
vant matter, which, if admitted, would lead to the
aocumulation of unneceseary evidence. Where, how-
ever, no such consequence was likely to result from

N the admission of the plea, the court would be dis-
posed to discountenance the discussion, as tending

"to defeat the objects for which the summary form
of proceeding was introduced into the practice of the
court viz: expedition, and the avoidance of expense to
the suitors; and in accordance with the principles
enunciated by him, in the antecedent case above cited,

Nonewmss. D@ Observed: “I apprehend that no abeolutely new
;""Eﬁ‘:"‘ matter, that is, matter of a separate and distinet
. mimitdt character from that which is alleged in the answer,
wusre. ought to be pleaded in a rejoinder, unless, indeed,
Eﬂ“ such new matter has come to the knowledge of the
#™e  party pleading for the first time since the original
Btntiry answer was given in. Subsidiary matter, in support
E"‘?& of the original defence, may be alleged under a great
variety of circumstances ; for instance, when issue is

taken on the original defence, and averments are

made in sapport of that issue, which require ta be
contradicted or explained; in such a case, there is

no other mode in which they can be answered, save

in a rejoinder.” After an elaborate examination of

the allegations on both sides, Dr. LusanveTox said,
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that, upon the whole, he thought the rejoinder‘was omAr.e

entitled to be admitted. He was aware, he said,
that an increase of expense and -delay might ensue
from this further investigation; but it was abun-
dantly clear that the party had a right to make good
his defence by the averments contained in the rejoin-
der, and that they were necessary, and called for by
the reply. - Upon the anmunciation of this decision,
Haaearp, counsel for the promovent, obeerved:

“ My party must have time to-answer these matters.”,

To which Dr. Lusamwaron answered, “If I am fur
nished with an affidavit, that, for the purposes of

justice, it is necessary to answer them, I will allow"

tame.”

In addition to the above mentioned rules, incul-
cated by the present judge of the High Court of
Admiralty, other highly salutary rules, designed to
repress unnecessary prolixity in pleading, were laid
down and enforced by his immediate predecessor.
A brief reference to the case here more especially
alluded to will serve, at once, to explain and to
illustrate them. In a suit by & mariner, for wages,
a defensive allegation was brought in, consisting of
five articles. The first set forth the mariner’s con-
tract. The second described the voyage outward
and homeward, specifying the ports visited, and the
landing and shipment of goods, etc. The third
charged the mariner with misconduct and disobedi-

ence during the voyage, and a refusal to perform

duty on certain specified days. . The fourth alleged
that the mate of the vessel had, during the voyage,

been in the practice of pilfering the spirituous liquors



ADMIRALTY PRACTICE.

vo-5  and wine on board, and charged the mariner with

encouraging him to commit these offences, by par-
taking of the stolen liquors: this article also alleged

" that the mariner, having obtained leave to go on
. shore, after the return of the vessel to the London

docks, left the ship and never afterwards returned ;
and in conclusion, recapitulating his alleged offences,
the article alleged and propounded that the mariner
had thereby forfeited all legal right or claim to the

.wages that otherwise would have been due to him.

The fifth article, “in part sipply of proof, referred
to the mariner’s contract, and to the log-book in the

" registry ; and alleged that Clint [the mariner] exe-

cated the contract by signing by his mark ; and that
the contract was read, or the purport and effect fully
explained to him, and that he understood the same.”

The admission of the allegation being opposed,
Bir Jomrx Nriomory, in deciding the question, ob-
served: “The present allegation is defensive. In
substance, the owners have a right to set up the
defence it offers; but the question is, whether it is
in proper form? It is the duty of the court to watch
that no unnecessary matter be introduced. KEvery
page, every sentence, increases expense; such an
allegation, therefore, should be limited to matter
contradictory and responsive to the summary peti-
tion, and not be a repleader of it. Now, the first
and second articles repeat the facts that are in the
summary petition, and I accordingly reject them as
unnecessary. The allegation may, however, com-
mence thus: ¢ Whereas, it is alleged, in the summary
petition, that during the voyages therein set forth,
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the said Peter Clint did well and truly. perform his
duty as carpenter on board the said ship, and was
. obedient to all lawful commands ;' and then allege,
as in the third counterpleading, in the usual form,
with a reference, perhaps, to the log, recording his
absence from duty. The fourth charges embezzle-
ment, and may stand thus: ¢ That, daring the voyage,
there were spirituous liquors on board, belonging to
the owner, and also wine, taken in at the Cape on
the return voyage; that certain of the crew fre-
quently embezzled parts of such spirituous liquors
and wine, knowing the same to have been so stolen ;
and having been seen to take the same, he ackmow-
ledged he had so done” The remainder, except the
latter part, which pleads the legal consequences of
misconduct, may then stand as a new article. The
fifth I reject as unnecessary : the mariner’s contract
is bronght in; it is not contradicted, and it is alleged
in the petition to have been executed by the mariner.
This allegation, as thus compressed, is admissible ;
but what will be its legal effect, can only be properly
ascertained when the whole case is before the court.”

Befare taking leave of the system of pleading in
the High Court of Admiralty, it is proper to
advert to what is there denominated an “Appearance
under protest ;” & step shown by the reported cases
to have been very frequently resorted to, though,
from the almost indiscriminate manmer in which,
during the long presidency of Lord SrowxLy, it
was applied, its appropriate use does not appear to
have been distinctly marked ; or if it was so origi-
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nally, or in theory, it seems not to have been well
understood by the practitioners in the court. ‘But,
at length, by the direct authoritative interposition
of the court, it has been restricted to the purpose
of questioning the jurisdiction of the court; as will
appear by the following casea.

In a cause of damage' by collision, the owner of
the Girolamo [the damaging ship], appeared
under protest on the ground, that under the 6
George IV, he was not liable for the damage.
The statate provisions relied on, exempt the owner
of the vessel from liability for loss or damage,
occasioned by the:negligence or incompetency of a
licensed pilot on board. An answer had been given
to the grounds of the protest, averring that the
Girolamo was a foreign vessel, and insisting that,
for this reason, the case was not within the act.
The answer also alleged that the Girolamo had been
imprudently towed down the river at a rapid rate,
in a dense fog. To this part of the answer a reply
had been given in, denying the alleged imprudence.

Bir Jorw NicHoLy, in pronouncing his decision,
said: “ This protest does not deny the jurisdiction
of the court nor the regularity of the proceedings;
the statement, if anything, is matter of defence;
and to preserve the regularity of the proceedings,
the protest must therefore be overruled(a).

In a still more recent case, Dr. LusmivaTor said
that he wished “it to be understood that, for the
fature, there must be no appearance under protest

() The Gérolamo, 3 Haggard’s R., 169, 173.
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in any of these cases, except where there is a real CEAP. &

question as to the jurisdiction(a).

The references to this form of appearance, in the Bare e
reports of cases decided in our own courtss are

equivocal and very rare; and, in the few instances
where it occurs, the phrase was probably employed
in a general sense, as descriptive of an exception
taken to the jurisdiction of the court, rather than of

any particular verbal formula adapted to that pur- -

pose, and in most cases was probably used without
any very definite notion of its import in the English
admiralty, whence it was borrowed. Thus, in the
report of an early case decided on appeal in the
Supreme Court, in which William Maley, comman-
der of & public armed vessel of the United States,
was sued in the admiralty for an asserted unlawful

seizure of the schooner Mercator, it is stated that he

appeared to the libel “and protested against the
proceedings, setting forth in his protest the capture
of the Mercator, on the ground of her having violated
the laws of the United States, etc., and claiming that
the libel should be dismissed with costs” In the
district court, the libel was dismissed; but “the
circuit court reversed the decree of the district
court, overruled and rejected the protest of Maley,
and ordered him to appear absolutely without protest
before the district court(5).” In another case, it is
stated that “the respondent appeared by a proctor
of the court, and demurred to the libel;” and Mr.

() The Protector, 1 W. Robinson’s R., 45, 62.
(b) Maley v. Shattuck, 3 Cranch's R.. 458 (1 Ourtis’s Decis. 8,
C.,643).
29
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Justice JormeoN, in pronouncing the decision of the
Supreme Court, observes that the defendant had
“ demurred under protest(e¢).” And in an egrly
case before Mr. Justice Story, the claimant is stated
to have “appeared under protest, denying the
jurisdiction of the court, and setting forth the
alienage of the parties;” and the learned judge, at
the conclusion of his judgment asserting the juris-
diction of the court, using the language uniformly
employed on the like occasions, with slight variations,
in the High Court of Admiralty of England, said :
“I overrule the protest of the elaimant to the

+ jurisdiction of the court, apd assign him to answer

peremptorily to the libel of the plaintiff”

There may be, and probably are, other instances
in which similar expressions ocour in the American
reports, but these are the only ones I remember to
have met with. Nothing is said of this form of
proceeding, either by Judge Berms, or by Mr.
Dunrar; nor is* there any precedent for it in the
collection of precedents appended by Mr. SuMrEr
to the work of the latter author. Neither is there
any trace of it in Marriott's Formulary. I find,
however, among the precedents subjoined to Mr.
Harx's translation of Clerke's Praxis, what is
called a “Protest to Evidence,” taken, as I infer,
from the proceedings in a case in the District Court
for the Eastern District of Pennsylvania(b).

(e) Manro v. Almeida, 10 Wheaton’s R., 473 (6 Curtis’s Decis. 8.
C., 485). . '

-(b) This precedent is as follows:

¢ The respondent, Stephen Dutilh, objects to the commission issued
out of this hanorable oourt, directed to W. H. D., &c.; and the de-
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Unsatisfactory as the foregoing account of an
appearance under protest in a suit in the admiralty
will probably be to the inquisitive reader, I have
now imparted all the information which I have been
able to collect upon the subject from the sources

-1

CHAP:. 8.

within my reach, except the statements- of Dr. .

Brownz, which, though they may have been, and
indeed seem to have been, warranted by the actual
practice in the High Court of Admiralty even so late
as the date of the publication of his work, are
entirely irreconcilable with what was said by 8ir J.
NicHoLL in the case of Zhe Glrolamo above cited(a),
and with the impressions, as far as they are dis-

cernable, which have prevailed in our own courts:

upon the subject. * Let us now suppose,” observes
the writer, “that some person cited or interested,
as the master or owner or occupier, claiming right

positions of F. C. M., taken by the said commissioners and returned
to this court, being read in evidence so far as affects the right and
interest of the said Stephen Dutilh, and the issue joined between the
said J. B. and J. 8., and the said S. D. doth protest against the same
being read in evidence 8o far as it may in any way affect him in the
defence he hath made, and the right and interest he hath in the mat-
ter in controversy. M. Rawwz, for S. DuTiLg, Respondent.

“The above objection having been offered to the court, and a motion
baving been made for leave to enter the same on the minutes of the
court, and his honor the judge having refised permission to enter the
same, the advocates for the said.Stephen Dutilh, respondent, do pro-
test against the conduct of the said judge in this particular.

Lewis , Pt
o zddvocatalfor 8 Dutilh.

29th July, 1800.” [Hall’s Adm. Practice, 164.]
On what ground this proceeding may have been supposed to be ne-

ceseary, proper or useful, I must leave it to the learned reader to divine.
(a) Swpra, p. 24



.ADMIRALTY PRACTICE.

VoL &  of possession therein, appears and defends the ship,

he will either appear under a protest, or absolutely.
In the former mode, the party appears protesting
that he doth so only to save his contumacy; and
that for reasons set forth in his protest, he is not

. bound to answer; as, for instance, that he is sued

as owner, although he never was owner, but only a
broker; or that he is sued for wages by a mariner
who never was on board his ship, or that he is
sued for ransom money exceeding the value of a
ship and cargo, which he has offered to abandon:
which assertions he supports by affidavits and ex-
hibits, and desires to be dismissed. To this the
promovent replies by allegations, contradicting
those of the protester, and further alleging that his
appearance under protest is in no respect agreeable
to law and the known practice of the court, the
matter by him set forth being to be introduced in
no other way than by plea and proof; wherefore he
prays the judge to reject his petition to be dismissed,
and to assign him to appear absolutely(a).”

This reply seems, indeed, very reasonable to the
enumerated grounds of protest, which, it will be
seen, are strikingly obnoxious to the observation of
Sir Jorrx NicroLL concerning the ground of protest
in the case of 7'he Girolamo, that it was, “if any-
thing, matter of defence” It may be supposed,
however, that Dr. BRownz has correctly stated the
form of the protest, in saying that “the party ap-
pears protesting that he doth so, only to save his

(a) 2 Browne’s Oiv. and Adm. Law, 406.
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contnmacy; and that, for reasons set forth in his oEAP.s
protest, he is not bound to answer.”
But assuming the legitimate use of an appearance Appewssce .

under protest to be, to contest the jurisdiction :""P

the court ; and conceding it to be the most proper
mode of doing so, there is no authority for asserting

‘that, in the American courts, it is necessary even for

this purpose. 'When the want of jurisdiction is Obfections o
apparent on the face of the libel, there can be no M’«‘}M

doubt of the admissibility and substantial propriety
of a simple demurrer(a) ; and indeed it matters not
in what mode, however informal, in such cases, the
fact of a defect of jurisdiction is brought to the notice
of the court; for, in whatever manner it may be
done, the court will, of course, thenceforth desist
from all farther cognizance of the cause, or, in the
language of the English High Court of Admiralty,
will “prohibit itself().” And where the want of
jurisdiction results from facts not appearing on the

E§

(a) Manro v, Almeida, 16 Wheaton’s R., 473 (6 Curtis’s Decis. 8.
C., 485); Wilson v. Graham, 4 Washington’s R., 59.

(b) The Bee, Ware’s R., 332. This was a suit for salvage, in which
both the libellants and respondents were British subjects. After a
claim and answer had been given in, and testimony had been taken on
commission, & motion was made to dismiss the suit for want of juris-
diction. The learned judge held, that, congidering the objection under
onoofthoupeeuwhiehithadbeenm&dotommo, viz., that of an
asserted incapacity of the court to take cognizance of the case, he was
bound to entertain the motion ; but that considered as a mere declina-
tory ples, founded upon the ides that the respondents, being foreigners,
ought not to be subjected to the jurisdiction of the court against their
consent, the motion came too late.

‘Where the want of jurisdiction does not appear on the face of the
libel, if the defendant omits to put in a declinatory exception or plea
to the jurisdiction, but answers the libel, he thereby waives the objec-
tion. 2 Browne’s Oiv. and Adm. Law, 442.
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face of the libel, such facts may, without doubt, be
set forth in a plea to tha jurisdiction of the court, in

. the ordinary form. There is in the appendix of

Haxx's translation of Clerke’s Praxis, a precedent

for snch & plea, bearing the signature, as proctor, of
an eminent jurist, deeply learned, especially in the
civil law(a); and in several of the early cases decided

(a) Hall’s Adm. Practice, 151. The precedent is as follows:
¢ To the Honorable, §c.,

“The Plea of Prexrz Axcapx JOANENE, & citizen of the French Repub-
lic, in behalf of himself and all concerned in the capture of the
British Ship William and her cargo, to the Libel and petition
exhibited to this Honorable Court, by, etc.

“The said Pierre Arcade Joanene, by protestation, not confessing or
acknowledging any of the matters and things in the libellant’s said
petition and libel contained, to be true in such manner and form as the -
same are therein and thereby alleged, for plea to the said libel and
petition, says: That he was, at the time of his attacking in a hostile
manner and making prize of the said ship William, her cargo and
people, and now is, duly commissioned by the French Republic as
captain on board the armed schooner Citigen Genet, fitted out by and
belonging to citizens of the said Republic, to attack all the enemies of
the said Republic wherever he might find them, and take them prisoners
with their ships, arms and property that might be found in their posses-
sion; which commission he is ready to show unto your Honor.

“That he, the said Pierre Arcade Joanene, with his officers, seamen
and mariners on board the said armed schooner Citizen Genet, took as
‘prize the British ship William as aforesaid, with the property that was
found on board of her, the said ship and property belonging to some
subject or subjects of the King of Great Britain, and took the people
on board of her prisoners, they being subjects of the said King, and the
said King and his subjects then being in open hostility and actual war
with the French Republic and her citizens, and brought the said ship
and property as prize, and the people on board of her as prisoners, into
the port of Philadelphia, and there detains [them] on board the said
schooner Citizen Genet.

“That by the law of nations, and the treaty subsisting between the
United Stafes of America and the French Republic, it doth not pertain
to this Honorable Court, nor is it within the cognizance of this court
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in the Distriet Court of the United States for the CZAP-s

District of SBouth Carolina, there was a “plea to the
Jjurisdiction(c).” In some of the reported cases, also,
a plea to the jurisdiction has been combined with
an answer. Thus, in a case in the Massachusetts
district, the owner of the cargo proceeded against,
it is said, “filed a claim and answer denying the
jurisdiction of the court(d) ;” and-in a very late case
which arose in the Eastern District of Louisiana, a
like form of pleading was adopted. It was a suit
for damage by collision, occarring on the River Missis-
sippi. Thelibel, in five articles, sets forth the circum-
stances attending the alleged injury, showing it to
have been occasioned by negligence and mismanage-
ment on the part of the vessel proceeded against.
The answer, in several distinct articles, alleges that

at all, to interfere or hold plea respecting the said ship or property so
taken as prize, or the British subjects taken on board of her as prisoners.
% Wherefore he prays that he may be hence dismissed, and the said
ship and cargo dischargod from arrest, etc. '
“Du Poxncrav, Proctor for Respondents.
“11th June, 1793.”

In a case in the District Court of the United States for the District

of South Carolina, a plea of the same nature and general import was -

offered by a third person, who claimed a right to interpose in virtue
of a certificate from the French consul, representing him as an agent,
for certain purposes relative to prizes, of the French Republic. His
plea was “repelled with costs, as being brought forward by a person
incompetent thereto;” and the court seems to have been of opinion
that a plea to the jurisdiction of the court could properly be offered
only by the defendant in propria persona, and on oath, and not there-
fore by the proctor of the party. But it is believed that no such
technical distinction is now recognized by our courts.

(a) Dean v. Angus, Bee’s R., 369; Clinton v. The Hannah and
General Knoz, id., 419.

{b) The Volunteer and Cargo, 1 Sumner’s R., 551, 552, See also
The Rebecca, Ware’s R., 188,
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the oollision took place within the body of a county
of the State of Louisiana ; that at the place where
it occurred, there was no ebb and flow of the tide;
that the collision did not, therefore, happen on the
high seas ; that neither of the vessels concerned was
at the time employed in maritime navigation, and
that neither of them was built or designed for that
purpose. For these reasons, the answer insists that
“the court has not jurisdiction, and ought not to
proceed to enforce the claim” of the libellants. The

" answer then proceeds as follows: “ And the said

respondents, .in ease their said plea to the jurisdic-
tion of the court, so above propounded, articulated
and pleaded, should be overruled, then they, for
farther defensive answer, articulately propound and
say,” etc.; setting forth, in five additional articles,
the grounds of defence upon the merits. It would
seem, moreover, from the report of this case, that it
was not until after “a great body of evidence was
taken,” and the whole case came before the district
court for final decision, that the question of jurisdic-
tion was argued and decided(z). But as the question

. of jurisdiction is in its nature a preliminary inquiry,

i
$%s

it is certainly more proper to present it in a separate
and distinct plea; and in whatever form it may be
presented, it should be brought to the consideration
of the court at the first opportunity, and be decided
before incurring expenses which would be rendered
fruitless by the dismission of the cause for want of
jurisdiction,

(a) Waring et al. v. Qlark, 5 Howard’s R., 441 (16 Curtis’s Decis.
8. C., 456).
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It is necessary to proceed now to a somewhat
more direct consideration of the modes of defence e
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in the American courts of admiralty; premising, Bao Ameri

only, that whatever differences there may be
between the practice of our courts and that of the
High Court of Admiralty, in this respect, there are
none which affect the applicability of the general
principles above mentioned, lately declared in the
latter court. The nice division and exact distribu-
tion of the several matters of defence, in the civil
Jaw and ecclesiastical courts, as described in treatises
on the practice of these tribunals, are rarely
mentioned in our courts, and it is unnecessary to
enumerate them; although, arising as they do ont
of the nature of the subject, and being therefore in
themselves accurate, they are theoretically applicable
to admiralty pleadings.

In our courts we hear little of any other plead- Tre
ings, except the libel and answer. Whether the
libel be “contested negatively,” by a denial of its
trath ; or whether it is opposed by matter “defen-
give” or “exceptive;” and whether the matter be T
“dilatory” or “peremptory; in other words, whether
the matter insisted on by the defendant, would, in
a court of cominon law, be available under plea of
the general issue, or constitute the proper subject of
a special plea'in bar, of a plea of abatement, or of

ﬂl‘lm

'nnddn-

cnllblmulf
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way of
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a demurrer; such matter usually finds its place in -

the answer of the defendant. We have already

soen that exceptions to the jurisdiction of the court

have been repeatedly taken in this mode, and I am

not aware of any authority denying the right to
80
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Vot  propound any other matter, exceptive or defensive,

in like manner. On the contrary, it seems to be
conceded. Thus, in a suit by a mariner for wages,
where one of the objections taken at hearing was,
that the suit had been prematurely commenced, ten
days not having then elapsed after the discharge of
the vessel's cargo; and where, although, in antici-
pation of this objection, it was alleged in the libel
that the vessel was about to proceed to sea within
the ten days, there was in the answer no denial of
this allegation, the court observed that the objection:
did not go to the merits, but was “merely a dilatory
exception; and if the respondent had intended te
rely upon it, he should have put the question of fact
in issue by a dilatory plea in abatement, or, by a
distinet denial of the averment in the libel, by a
coundor allegation in his answer(a).”

(a) The William Harris, Ware’s R.,367. I would, however, by no
means be understood as intending to represent the practice described
in the text as universal in our courts, much less to recommend it.
The case of The David Pratt [entitled, by mistake I presume, Pratf v.
Thomas), Ware’s R., 427, is an instance of the opposite, and certainly
the more correct mode of defensive pleading. The master of the
vessel appeared, and for the purpose of availing himself of the objec-
tions enumerated below, “ put in a dilatory exception to the libel in
the nature of a demurrer;” insisting ‘¢ that he is under no obligation
or necessity by law to answer the same in this court, and that this
court has no proper authority to hear and try the same, and that pro-
cess in this cause issued improvidently, and in particular he excepts
thereto: )

1. That the said libel endeavors to unite and mix up distinct, hete-
rogeneous and multifarious matters, which cannot be joined in the
same complaint ; namely, matter in alleged subtraction of wages, and
matter of damage, assault and battery, and wrongful imprisonment.

2. That there is no proper account or exhibit of the pretended de-
mand or claim for wages. And,
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" However ihartificial such a gystem of pleading OCHAP. &

may appear to the learned reader, whose attention
in this respect has previously been directed, chiefly
or exclusively, to the diversified forms of pleading
in courts of equity, and especially in courts of com-
mon law, no great practical inconvenience may
result from this simplicity. It is certainly desirable,

however, that there should be some appellate dis- .

tinction between the direct answer to the libel and
interrogatories, if any, appended thereto, which the
defendant is obliged to give, and a pleading in the
nature, wholly or in part, of a demurrer or a special
Plea; and the appellations of GENERAL and SPECIAL
answer, seem to be appropriate for this purpose;
the denomination of genaral and special being also
applied, when, as often happens, the answer, accord-

ing to this mode of designation, is both general and

special. But it matters little what names are given

8. That there is no proper oath or attestation, in due form of law,
to the truth of the facts undertaken to be set forth in the said libel.”

The superior fitness of the practice of bringing before the court all
objections in their nature preliminary, by a separate pleading for that
specific purpose, is pointedly asserted by Mr. Justice SToRY, in the
cape of Certain Logs of Mahogany, 2 Sumner’s R., 589, 592. In that
case, one of the grounds of defence insisted on by the respondent in
his general answer, was the pendency of a replevin suit, substantially,
as it was contended, for the same cause of action. “The objection,”
observed the learned judge, “ is in its own nature a mere declinatory or

dilatory objection in the nature of a plea in abatement, and not per- -

emptory as a bar on the merits. It being preliminary in its character,
it should have been taken, if at all, by a special plea in the nature of
a ples in abatement, known in the practice of the ecclesiastical and
admiralty courts by the appellation of a dilatory or declinatory excep-
tion, which is always brought forward before the contestatio litis, or
general defence in bar, or general answer upon the merits.”
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to pleadings, provided they are framed with .the
requisite degree of fullness, precision and certainty.
Some general principles upon this subject have, from
time to time, been laid down in our courts, and
especially by Mr. Justice S81orY; but their enuncia-
tion is not unfrequently accompanied with expressions
of regret on account of their non-observance, and a
hope that they would be heeded in future. Thus,
in the case of 7'readwell v. Joseph(a), which was
a suit by a seaman for gross maltreatment, and
wrongful assault and imprisonment of the libellant, .
Mr. Justice StorY observed: “The matter in the
libel resolves itself into two distinct charges, each of
which ought to have been propounded in a distinet

.article, with reasonable certainty of time and place,

instead of being mixed together in one general
statement ; for they were not cotemporaneous, nor
in any exact sense a continuation of the same
injurious proceeding. I cannot but express my
regret at finding this anomalous and loose course of
practice so long pursued, and I trust it will soon be
reformed by more exact pleadings. The first charge
is, that the respondent did, with force and violence,
without rightful cause or justification, order the
libellant to scrape down the masts of the ship for
a long space of time, to wit, fourteen hours, the
wind blowing heavily. The answer of the respon-
dent to this charge is, “that the scraping of the
masts of aship is a necessary duty, and proper to

' be performed by the mariners thereof; and, that ¢f

(a) Sumner’s R., 390.
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the libellant was eémployed in that manner, it wag OHAP.&
a part of the ship’s duty, which the libellant was
bound, by his_ enlistment on board the vessel, to
perform.” Now, this answer is insufficient, both in A=t
matter and form. It neither admits nor denies the ** ™™
act complained of, bat states, conditionally, that ¢ if
the libellant was employed, ete., it was part of the
ship’s duty,’ ete. It is elear, upon the first principles 2.:,.."'.";’;..
of all responsive pleadings, that the party who sets g.-dqn-
up a justification or excuse for any act, must admit ’&."‘::‘f’:}_‘
the existence of that act; and if he denies it, his ™%
denial must be in positive terms, A defensive
allegation in the admiralty equally as much requires
this certainty, as a plea at the common law. A
party cannot put forth a sort of middle and speculas
tive answer, neither admitting nor denying anything.
He should meet the charge of the libel with direct
allegations ; beaides, the answer does not reach the
gravamen of the charge. Admitting it. to be a
part of the duty of the crew to morape the masts,
it is to be done at proper times and seasons,andm o
a reasonable manner(a).”

These principles are now expressly enjoined by oot
the new Rples. Thus, the twenty-third rule directs raes
that the libel shall “propound and articulate, in
distinct articles, the various allegations of facts
upon which the libellant relies in support of his suit,
so that the defendant may be enabled to answer,
distinctly and separately, the several matters con-
tained in each article;” and the twenty-seventh rule

(a) See, also, to the like effect, Orne v. Townsend, 4 Mason’s R., 431.

’
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| ovoLs reqmres, that the “ answer shall be full and explicit,

and distinct to each separate article and separate alle-
gation in the libel, in the same order as numbered in
the libel ; and shall also answer, in like manner, each
interrogatory propounded at the close of the libel”

- These rules, it will be seen, are peremptory and

Mk perr mandatory, and the parties respectively have it in
"‘E..m. their power to enforce their observance by excep-

tions. The right of the defendant to except to the
libel for any defects, as well of form as of substance,
is expressly.recognized by the twenty:fourth rule,
which defines and regulates the power of the courts
to allow amendments of the libel(z). On theother
hand, the twenty-eighth rule provides that “The
Bbellant may except to the sufficiency, or fullness, or
distinctness, or relevancy of the answer to the articles
and interrogatories in the libel; and if the court
ghall adjudge the same exceptions, or any of them,
to be good and valid, the court shall order the
defendant forthwith, [or] within such reasonable

“time as the court shall direct, to answer the same,

and shall further order the defendant to pay such
costs as the court shall adjudge reasonable.” And
the thirty-sixth rule, referring to defects of a differ-
ent nature, provides generally, that “ Exception may
be taken to any libel, allegation or answer for
surplusage, irrelevancy, impertinence or scandal;
and if, upon reference to a master(d), the exception

(a) Appendix, Rule xxIv.

(b) The appellation “ master * was probably here used inadvertently
instead of commissioner. The 44th rule provides for the appoint~
ment of ¢ one or more commissioners,” to hear and report upon any
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shall be reported to. be so objectionable, and [shall CHAP. e
be] allowed by the court, the matter shall be
expunged at the cost and expense of the party in

whose libel or answer the same is found.”

Mr. Justice SBTorY has repeatedly taken occasion Ameded .

to inculeate the propriety of applying to admiralty sedot
causes, another rule. lately adopted by courts of %}'
equity, namely, that of presenting additional facts
when necessary in the form of amendment to the
bill or answer, instead of resorting, ‘according to
" what we have seen to be the English practice, to a
replication or rejoinder. “I regret,” he observes, in
the case of the brig Sarah Ann(a), “that the
pleadings in this case do not present all the points
made in argument, in a clear and definite form.
The old course of practice, indeed, was to introduce
additional matters by way of replication and rejoin-
der; but the modern, and certainly the better
practice, is to present new facts, when' rendered
necessary, in an amendment of the libel and answer,
a8 is the ordinary course in chancery.”

This was said in 1885, but though the language
of the learned judge implies the existence of the
practice recommended by him, at that time, it
seems not to have been uniformly followed even in
the District of Massachusetts, so lately as 1844 ; for

matters arising in the progress of a suit, which the court may deem
it expedient and necessary to refer; and declares that “ such commis-
sioner or commissioners shall have and possess all the powers in the
premises, which are usually given to or exercised by masters in chan-
cery in references to them.”

(a) 2 Sumner’s BR., 206, 208,
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YoLs in a case decided by him in that year, he again

referred to the subject, and observed: “Then, again,
the libellant has put in, and sworn to, a special repli-
cation, without being called upon by the respondent
to answer the allegations in the answer. This is
irregular:. according to the modern and correct
practice, no special replication is admissible, unless
the respondent requires the libellant. to give an
answer on oath to the matters propounded in his
own answer, and then it is in the nature of a cross
bill, or revooatio of the civil law. It is, therefore,
the privilege of the respondent to require such a
reply; but not the right of the libellant to put it in,
without its being demanded by the respondent, or
specially ordered by the court(z). Indeed, I do not
remember to have met with but one reported case,
where this mode of pleading has been adopted. I
refer to a very recent case which arose in the
Eastern District of Louisiana, in which there was
what is called an amended and supplemental libel,”
and “an amended and supplemental answer(d).”
These phrases were borrowed from the court of
chancery. But there is a broad and well known
distinction in that court between an amended and
supplemental bill, or answer; and if these terms
are to be employed in our courts of admiralty, this
distinction should be preserved(c).

The pleading in the abovementioned ocase, de-

(a) Coffin v. Jenkins, 3 Story’s R., 108, 121.
(b) Waring et al.v. Clarke, 5 Howard’s R., 441 (16 Curtis’s Decis.
8. 0., 456). .

(c) See Story’s Eq. Pleadings, 678 - 691, 268, 474.
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nominated an “amended and supplemental libel,”
was a response to the exceptive and defensive mat-
ter propounded in the answer, and was therefore

241 .
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what in a suit at law, and formerly also in a suit in

equity, would have been a special replication, and
what in the modern praetice in equity constitutes an
amended bill; while the pleading called “an
amended and supplemental answer” is what in
chancery has usually been termed a further answer,

it being responsive $o the matter of the ‘amended

libel(a).

It is obvious from what has already been said in
this chapter, that Mr. Justice STory regarded the
system of pleading.in chancery as the proper model
for pleadings in the admiralty ; and it is evident,
also, that the new Rules of Practice in admiralty
and maritime cawies were framed under the same
impression ; but the modern form of pleading above
mentioned is not enjoined by these rules, as it ig,
expressly, by the new Rules of Equity Practice(3).
The alteration consistssubstantially in the restriction
of the parties to two pleadings on a side, and the
substitution of new for old names(c).

(a) Story’s Eq. Pleadings, § 878. In the new Rules in Equity,
however, such a pleading is denominated a “new or supplemental
answer.” See Rule xrv1. .

(b) The 45th Rule declares that “no special replication to any
answer shall be filed.” .

(c) “Formerly, replications were either general or special, as they
still are at law. A general replication, which alone is now used in
equity, is a general denial of the truth of the defendant’s plea or
suswer, mdoftbe"lnﬁdonc; of the matter alleged in it to bar the
plaintiff 's suit, and an assertion of the truth and sufficiency of the bill,
A special replioation '3.; occasioned by the defendant’s introducing

el
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‘Whether even a sgcond pleading will be required
on either side, may depend in the admiralty upon
the frame of the libel, as in chancery it may upon
the frame of the bill. If the libellant states and
avoids, by counter allegations, the matter to be
insisted on by the defendant by way of defence or
excuse, no further pleading may be necessary after
the original answer of the defendant. The right
to do this is expressly declared by the 21st of the
new Rules of Equity Practice; but the plaintiff
may not be apprised of the nature of the defence,

new matter into his plea or answer, which made it neceseary for the
plaintiff to put in issue some additional fact on his part, in avoidance
of such new matter introduced by the defendant. This, it seems,
was in use in Lord Norrincuam’s time. The consequence of a-special
replication was a rejoinder, by which the defendant asserted the truth
and sufficiency of his answer, and traversed every material part of
the replication ; and, if the parties were not then at issue, by reason
of some<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>