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PREFACE

WITH a few subsequent afterations and additions, this work is the
Yorke Prize essay originally submitted in 1968, which was in
turn largely derived from my doctoral dissertation of the previous
year, It is published at the behest of the Faculty Board of Law of
the University of Cambridge.

I wish to express my sincere appreciation to the following persons
who have given me generous assistance in the procurement of
books and materials for research:

W. A.F. P, Steiner, Esq., and the Staff of the Squire Law Library,
Carnbridge;

K. C. McGuffie, Esq., the Admiralty Registrar and P, ¥. Gray, Esq,,
the Admiralty Marshal, for the Ioan of books and materials from the
Admiralty Registry, Royal Courts of Justice;

D. V. A. Sankey, Esq., Librarian and Keeper of the Records of the
Honourable Society of the Middle Temple, for the loan of books
from the Middle Temple Library;

C. L. Fisher, Esq., Librarian of the Bar, Probate and Supreme Court
Libraries, for the loan of books from the Bar Library and storape
rooms, Royal Courts of Justice;

The Rt Hon. Sir Jocelyn E. 8, Simon, President of the Probate, Diverce
and Admiralty Division of the High Court of Justice and B, H.
Erhard, Esq., the President's Clerk, for the loan of books from the
President’s Room, Royal Courts of Justice;

The late K. H. Drake, Esg., Secretary of the Selden Society, for access
to books in the Library of the Institute of Advanced Legal Studies,
London;

The Han. E. T. Gignoux, United States District Judge for Maine apd
the Mains Historical Society, for references and duplicated materials;

The Staff of the Library of the United States Court of Appeals for the
Second Judicial Circuit, Mew York, for access to books and materials;

M. ]. Prichard, Esq., of Gonville and Caius College, Cambridge and
D. E. C. Yale, Esq., of Christ's College, Cambridge, for the loan of
books and duplicated materials;

Lord MeMair, Q.C., for the loan of a boek; and

The Fellows of Doctors' Commons, who, though having long sinee
departed this life, once assembled the great Library of the College
of Advocates, many of the remnants of which have been of valued
use to me.
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I wish also to give my particular thanks to the following persona:

M. . Prichard, Esq., for his guidance and generous assistance ;

The Rt Hon. Lord Gardiner, Lord High Chancellor, K. C. McGuffe,
Esq., Admiralty Registrar, and L. Bell, Esq., Assistant Keeper of
the Public Record Office, for providing informatien cited in the body
of this work;

Professor G. R. Elton, M. 1. Prichard, Esq., Professor C. Parry, D. E. C.
Yale, Esq., and K. C. McGuffie, Esq., for reading portions of the mss.,
and giving to me the benefit of their criticism ;

The Editorial Staff of the Cambridge University Press, both in Cambridge
and at the American Branch in New Yok

Messrs, Burlingham Underwood Wright White & Lord, New York,
for ferbearance and for the use of various facilities;

Dr G. H. Robinson, Cromwell Professor-Emeritus of International
and Admiralty Law of Cornell University and Dr C. Parry, Professor
of International Law in the Univenity of Cambricge, who were each
partially responsible for my studies in Cambridge; and

My wife, Priscilla Gwyn Wiswall, for her encouragement over more
than six years of research and for her invaluable assistance in transia-
tion, typing, proof-reading and in jacket design.

Castine, Marne ELW, =
Fune, rgz0

ENGLISH ADMIRALTY
JUDGES

When one is made admirall, kee must first ordaine
and sulistitute for kir Bentenant, deputies, and other
officers under him, some of the most loyall, wise, and
discreete persons in the mariifme lav and auncient
customes of ihe seas which hee can any where find,
to the end that by the helpe of God and ther good
aned fust government the office may be execnted to
the konour and good af the realme,

First Order of The Black Book of the Admiralty.

HIGH COURT OF ADMIRALTY
Sir William Scott, Lord Stowell rg8-18z7
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Sir Joha Nichell 183138
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Sir Maurice Hill, . IgI7~30
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Sit Henry Brandon, J. 2056

[only judges named in the body of the work are
listed]
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INTRODUCTION

THE object of this work, as the title indicates, is to convey the
writer's impressions of the development of Admiralty jurisdiction
and practice during the last and the present century, The natural
vehicle for such study is the Admiralty Court itself, because it is
and was so obviously the focal point fer change; tracing the history
of the Court during the period covered by this work is therefore
the most convenient method of observing the development of
jurisdiction and practice, and, in the last chapter of the work, a
remarkable change in the jurisprudence and substantive Law of
Admiralty brought about as a result of alterations in the structure,
compesition and practice of the Admiralty Court.

It is, however, important to realize at the outset that this work is
not precisely a history of the Admiralty Court as an institution; it
is to avoid this impression that the work bears a title which empha-
sizes Admiralty jurisdiction and practice rather than the Court
itself. ‘Thus consideration is given not only to jurisdiction and
practice, but to procedure, jurisprudence, peripheral influences
~ upon development, and the more important perscnalities associated

with the Court anctits practice. And because the work is not properly
g history of the Court per se, 1 am obliged to omit mention of
personalities such as Pilcher, Langton, Bateson, and Karminski, j].,
who have served the Court during the present century but have
not been directly invelved in developments of jurisdiction and
practice noted in this work, and to include mention of such person-
alities as Lord Esher, MLE., Sir John Jervis, C.}., and Sir Gainsford
Bruce, J., who, though not actually Admiralty Judges, nonetheléss
had a profound influence upon the development of Admiralty
jurisdiction and practice.

As one who went to sea before he went to law, and whose affection
for and fascination with Admiralty is born of a love of the ses and
ships, I am mindful of the wisdom of a statement made over a
century ago:

The Jurisdiction of the High Court of Admiralty, resting, s it now does,
upon a hasis so firmly established by our staniste law, and independent
of that authority which it has derived from ancient custom, renders

1



z INTRODUCTION

any inquiry respecting its origin a subject more fit for the research of
the antiquarian than for that of the lawyer.!

A mariner and lawyer but not an historian, I have endeavoured to
avoid pronouncing upen those phases of the subject which 1 know
to lie outside the sphere of my own competence and within that of
the trained historian. Moreover, consideration is restricted to the
Admiralty jurisdiction itseif, and does not inchude the jurisdicticn
of the Court in such matters as prize and maritime crime, which are
worthy of detailed study by those more knawledgeable and interes-
ted in them than I—‘the Prize Court’, said Lord Mansfield, ‘is
peculiar to itself; it is no more like to the Admiralty than to any
fcommon law] Court in Westminster Hall’® What will be the
concern of this work is the Court's civil, or ‘instance’ jurisdiction
—s0 called because suits therein are brought at the instance of a
plaintiff*—not merely because ‘the Instance (at least in these times
of peace) deserves more consideration than the Prize Court’, but
because within the instance jurisdiction is contained the jurispru-
dence of Admiralty, in which 1 enjoy a particular interest.

The chronological period covered by this work has been chesen
for several reasons; because it was in the nineteenth century that
the Admiralty jurisdiction, which had been for so long restricted
by statute, began to be restored and broadened by counteracting
statutes; because the period covered has seen the development of
most of the jurisdiction and substantive and procedural Law of
Admiralty which prevails in the present day; and because the
Admiralty Law of the United States, in which 1 have had my profes-
stonal training and experience, and with which there are many
fascinating and useful comparisens to be drawn, underwent its
greatest development during the same period.

As the development of English Admiralty has had such a great
influence upon that of American Admiralty, with a consequent
interest by American textwriters in the history of English Admiralty
jurisdiction,® and because the reverse of these propositions is
trueto a somewhat lesser degree,® reference is made to developments
in American Admiralty, where useful, to illustrate parallels with
or divergencies from the development of English Admiralty, or to
show some direct relationship.

1 Edwards, p. 1. ? Bee id,, P 224,

1 See Conkling, p. 354, 0 (@) * Edwards, p. 33,
¢ Seg, e.g., Conkling, pp. 35~51. ° See,e.p., Roscos, Praciive, intro,, p. 2, {ch
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Intheperiod of Admiralty history prior to the nineteenth century,
I must acknowledge a general inexpertise and lack of training in
histarical research, which original study of that period requires;
consequently, when it is necessary to give a general picture or
establish a particelar fact of that period (particularly in the first
chapter), reference will be made to such sources as R, G, Marsden’s
*Bix Centuries of the Admiralty Court’ or the Introduction to the
fifth edition of E. 5. Roscoe's Admsralty Furisdiction and Practice
—mnot because they are themselves the most original or authoritative
works upon the subject, but because {for the sake of convenience)
they encapsulate, with references, brief and usually reliable pictures
of that peried prior to and outside the scope of this work,

It must be made absolutely clear that this work views the develop-
ment of English jurisdiction and practice through the eyes of an
American Proctor and Advocate; I have made a conscious effort
to avoid the pitfall of chauvinism, but it may be that the reader
will judge this an unsuccessful attempt.

While two of the three lawyers from whom I have drawn my
greatest enthusiasm for The Law are understandably my father
and the great teacher to whom this book is dedicated, the third is
Sir W. 8. Gilbert. The reader is at least fairly warned.

Finally, I must confess a degree of nostalgia for the relatively
halcyon days of the Admiralty Court under the civilians, and in
thiz T may also deserve the judgment passed upon one of the old
proctors who lingered about the Court after the fall of Doctors'
Commeons: that he ‘was steeped in Admiralty lore, and the main
object of his life appeared to be to preserve the old Admiralty
practice against the attacks of the Common ELaw. For this purpose
he had always some precedent or point which he pressed on
counsel, hoping to keep the court in the ancient ways’.2

For these failings, if such they be, I tender apology in advancé.

1 Roscoe, H.O.4., pp. 12173,
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In ORDER to appreciate the position of the Ac.in}ira!ty Court at
the time when Lord Stewell came to the bench,}t is first advisable
to make a brief foray inte the Court’s previous histery. .

As the name suggests, the High Ceurt of Admiralty was in fact
an instrument of the office of Lord High ﬁdmi:all. The C_mwn ha:v-
ing made a delegation of the Roya! Prerogative in mariime affairs
to the Admiral, the Court came into existence to deal with offences
and disputes within the Admiral's jurisdiction. "-fhc ]udg'e of the
Court was traditionally styled ‘Deputy’ or '1_:1euten=;mt of the
Lord High Admiral, and originally even held his appotntment h‘j;
letters patent from the Admiral rather than from the Crown,
theugh by Stowell’s time the reverse was true® o

For reasons which ranged from petty jealousy to righteous indig-
nation at real encroachment upon their jurisdiction, the courts of
common law very soon became resentful of the power exercised
by the civil law Court of Admiralty; as ea_rlj.r as t1he year 1246, the
authority of the Admiral to adjudicate disputes involving seizure
at sea was denied by the Common Pleas,® and in the later decades
of the fourteenth century the steady acquisition of Admiralty
jurisdiction* became intolerable to the cormmon !awg,ters!. '_1th
remedy was to obtain statutory restriction of the Admiral’s juns-
diction to ‘a thing dene upon the sea’% Later, to plug ba?ckwam
through which the civilians had since sailed, a.il_ matters, including
‘contracts, pleas, and quarrels’, which amﬁfe_mthm the body of 2
county whether on land or water, were explicitly remo?ed from the
jurisdiction of the ‘Admiral’s Court’ and &ec‘iar_e:l triable only at
common law.® ‘This latter statute also contained a provision
excluding the Admiralty from cognizance of “wreck'—included,

it is said, as a result of greedy infighting between.the barons and th::
Lord High Admiral ever claims to and confiscation of shipwrecks.

1 Marsden, *Six Centuries', p. 86. ® A.“Brnwne, vol, 2, p. 28,

a Sefect Plams, vol, o, intro,, p. X¥il o

. g:trfie?p‘ ﬂ:—xiix. & Admiralty Jurisdiction Act,*1384.
t admiraity Turisdiction Act, 1391,

" Hall, intro., pp. xii-xis.
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These statutes—13 Rie. 2, c. § and 15 Ric. 2, ¢. 3—were still in
force during the second quarter of the nineteenth century, re-
stricting even then the exercise of Admiralty jurisdiction.! For
triple certainty, yet another enactment—z Hen. 4, c. 11—was
secured by the common lawyers, aimed not at the Court but at
‘wrongful’ suitors, levying a fine of ten pounds upon and making
double damages recoverable from one who instituted in Admiralty
a cause not within its jurisdiction, both fine and damages to be
determined in an action at common law by the ‘injured’ defendant
in Admiraity.? Theugh this statute remained in force until 1861,
no exercise of it is apparent in the nineteenth century.

If these Acts of Parliament put a stop to the jurisdictional
encroachments of Admiralty upon the preserve of the common Law,
they did not, evidently, satisfy the appetite of the common
lawyers for the Admiralty jurfsdiction itself. Various devices,
consisting chiefly of legal fictions, were employed in the common
law courts to enable them to adjudicate maritime matters actually
within the Admiralty jurisdiction; but when retaliation in kind
was attempted by the civilians in the Admiralty Court, they were
thwarted by common law writs of prohibition.* A plea was made
to Elizabeth I to intervene against these depredations, but the
result was unsuccessful; a similar plea to James I unfortunately
not enly failed, but so enraged were the common lawyers at the
attempt [and most particularly Sir Edward Coke, then Lord
Chief Justice of the Common Pleas (see the attack upon the Admir-
alty Court in his Fourth Institute)], that the frequency of prohibi-
tion was actually increased.®

That the civilians were driven in desperation to seek the aid of
the Crewn is understandable, if one considers the provocation
which they had endured. Surely there could have been no more
legitimate concern to the Admiral and his Court than the Va]idity’
of the patents issued by him to Vice-Admirals of the counties;
yet, in Sir Thomas Bacon’s Case® the High Court of Admirahty
having issued an crder to show cause why the patents of the Vice-
Admurals of Norfolk and Suffolk osught not to be revoked follow-
ing the death of the Lord High Admiral, Coke—even in 1588 a

Y The Public Oipinion, {18321 2 Hag. Adm, 398,
* Admiralty Jurisdiction Act, T1400.
* Repealed: Admiralty Court Act, 1861, {31

! Roscoe, Praciice, intro., p. 7.

¢ Id., pp. 1011, "{1588} = Leo. 103, 7 Leo. 1oz
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foe of the Admiralty jurisdiction—moved for and reccived a
prohibition in the King’s Bench upon grounds that the cause was
properly determinable only at common law. Later, in Sir Henry
Constable’s Case,) the King's Bench was able to act even more
effectively, judicially defining ‘wreck’ under the Act of 1397 as
that cast at ebb tide upon the shelf below the flood mark, thereby
removing all such cases from the Admiraity jurisdiction into that
of the common law, though the Admiral had always theretofore
exercised jurisdiction below the high-water mark; this case,
together with other restrictive decisions of the common law courts,
laid the foundation of modern Admiralty jurisdiction, which even
today is more limited in some respects than it was prior to its
pillage by the common lawyers.

It ought to be noted that, though Coke may properly be classed
as the chief antagonist of the Admiralty jurisdiction, the side of
the common law was well represented both before and after his
time by other men of great ability and dedication to victory in a
struggle which, at times, took on some of the aspects of a holy war.
One of the most telling common law decisions was that of Hobart,
C.]., in Bridgeman’s Case,? which went far beyond the language of
the statutes of Richard 11 in holding that contracts made at sea
must be sued upon at common law if the debts thereby created
were to be paid on land. In the eighteenth century this rationale
was supported by Blackstone, and extended by him to restrict to
the cognizance of Admiralty only those contracts both made and
executed at sea®

In 1632, at the urging of Attorney-General Noy, articles were
drawn by Charles I and his council which restored a portion of
the Admiraity jurisdiction; though these articles were ratified and
subscribed by all the common law judges, however, they did not
seem to availt During the Commonwealth, an ordinance was
passed which defined and considerably broadened the Admiralty
jurisdiction, but it was declared invalid at the Restoration and
an attempt to persuade Parliament to re-enact the provisions was
unsuccessful in spite of a determined civilian effort*

Not surprisingly, the Admiralty Court fell into 2 decline follow-
ing these rebuffs, and the civilians retreated into a state of semi-

% {1614) Hob. 11 [Mo. 23]
1 Roscoe, Practice, inteo,, pp. 11-12

*{1601) 5 Co. Rep. raba,
* A, Browne, vol. 2, p. 75
= Id., pp. 1314
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isolation which avoided open conflict with the common law. An
occasional prohibition issued to the Court, but for the most part
the civilians seemed content to allow the common law judges to
set the boundaries of Admiralty jurisdiction,* though even the
latter became critical, in time, of the oppressive behaviour of their
?redecessnrs.s It should not, however, be supposed that the civil-
ians either forgot or forgave the attacks of the common lawyers;
indeed, it was often necessary even in the nineteenth century tr.:
isettie jurisdictional questions in the Admiralty Court by consider-
ing at length that phase of the historical development of the Admir-
alty jurisdiction.? '"Outnumbered and outgunned’, it was wiser by
far for the civilians to bide time, awaiting a more favourable cli-
mate in which to press the reforms which they desired.

. When Stowell became Admiralty Judge, the instance jurisdic-
tion of Admiralty was still restricted to its narrowest scope, and
the instance Court was practically dormant. The naval wars were
p_rc-wding the Court with a considerable volume of prize adjudica-
tion, but the civil business occupied the Judge only for an hour
of 50, once or twice a week.* Nevertheless, it is important to note
in some detail what, in fact, the instance jurisdiction was at the
l:feginm'ng of the nineteenth century, before noting the jurisdic-
tional developments during Stowell's tenure as Judge.

Fortunatefy, a magnificent work on the Law of Admiralty,
f:omprehending both jurisdiction and procedure, was published
in 1802, The author, Arthur Browne, LL.D., was Professor of
Cavil Law in the University of Dublin; but his treatise was
dedicated to Stowell and based upon the law and practice of the
English Admiralty Court. Of course, as a civilian, Browne did
not hesitate to refute the transgressors of the rightful jurisdiction
of Admiralty at every opportunity. His arguments, however, are
sound ones, and he freely ceded peints to the common lawyers
Iwhen he felt that their position was justified, even concerning
lnte.rpretztiun of the statutes of Richard IL5 Browne’s work had
an immense impact upon Admiralty, wherever practised; not
only was it relied upon in the English Admiralty Court, but,
scarcely five years after its publication, was alse specifically cited

1 See LeCaux v, Bden, {1781) 2 Doug. 504.

% See Buller, J., Smari o, Wolf (:780) 3 T.R. 323, 248,

3 See, e.g., Lord Warden of Ciague Poris v, The King in hix .
{Iﬂsr}éHsg_ﬁ,dm_‘}gg_ ing in hir Ciffice of Admiralty,

4 Marsden, ‘Six Centuries', p. 174, 5 A, Browne, val. 2, p. ga2.
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as standard authority by Chief Justice John Marshall in an Adrmr;
alty appeal before the Supreme Court of the :Umted Statesé
Indeed, Browne was so well received m Amefwa that a U. 3,
edition of his work was published in New York in 1840, am:! this
edition was, in turn, relied upon by later American Admiraity
extwriters.?
t The instance jurisdiction at the dawn of the nineteenth century
is summarized by Browne as: mntract—fnr wages or-hyputhem-
tion; tort-—for assault, collision and spoil; and f;uam-ountract—
for salvage and in actions by part-owners for security.® Bmi Browne
admits that the limits of the jurisdiction were cnnftfsed, and he
goes into considerably greatet detail on specific points. ‘In_ fact,
Browne did not include several points of instance jurisdiction at
all, perhaps because they were in that day such commonplace
matters that they were not considered important encugh to dwell
upon. With the aid of other sources, however, a reasonably
complete jurisdictional picture may be drawn as fuil.ows:
pRo1TS: civil dreits were the Admira%’s parqu::ma; [prctperty
rights] in wreck at sea? Wreek!, in this sense, mclude.d Jetsam
[shipwreck, andfor cargo and deck gear jettisoned to hg!}ten a
vessel #n extremis and so prevent hf}l; frc:-n; f(:iundzmﬁ;;
hether found as flotram [floating on the suriace] or
Fsunken, but buf;ted for retrieval],® derelicts [abandoned
vessels],? and deodends [objects instrumental to death a!:oard
ship, or goods and belengings found upon a corpse floating at
sea or cast ashore]® Firate goods and _spamls were also droits
of Admiralty after the pirate’s conviction,? _:md certain iﬂnc-ls
of ‘Royal Fish’ [sturgeon, grampuses, porpoises, and wfﬂ—fiags
{stranded whales)] were perquisiies nf the Adroiral. ¥
droits could be claimed by the owner within & year and a day
of finding, but he was liable for satvage.)t In the case of wrec,k
on shore, found and sold {except for deodands), the owner's
sole remedy lay at common law;® but where wreck was

1 Yemnings v, Carson, 4 Cranch {8 U.S.) 2 (18e7)

* Conkling, p. 376, . (a). P Bmw:;L;ﬁ' * pp- TR
Lid, p i P . Ia’“ ;P;I .

t See id,, P. 5O 'Id:! A

8 Id., p. 56. + P 54

% Qee Ford Warden of Cingue Ports v, The Koirta #at Reis Office of Adpriralty, (1831)
2 Hag, Adm. 438, 1 A, Browne, vol. 2, p. 5L.
1+ & Beowne, vol. 2, p. 53; see abso id., p. 40,
Sir Henry Constable’s Case, (1601) 5 Co. Bep. 106a.
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retrieved from the water and carried away, remedy was by suit
in Admiralty.! In the event that no owner appeared, the wreck
was sold by order of the Court and the finder awarded salvage
out of the proceeds, the remainder being perquisites of Admir-
alty.® The apportionment of salvage, whether or not an owner
appeared, was therefore the primary occupation of the Admiralty
Court under the category of droits.? Pirate goods were something
of a special matter, in that the owner could claim them only
if they were brought to England,® but the Court had power

both to condemn pirate goods as droits® and to decree their
restoration.®

SALVAGE: civil salvage (as distinct from prize salvage) is part of
the ancient ‘inherent’ jurisdiction of Admiralty.” Salvage
could be earned (at that time) simply for towing a distressed
vessel,? or for endeavour so heroic that 3t is unrivalled in iction.?
It is awarded at the suit of the salver, in an amouat proportional
to the degree of service and the value of the property salved.

CONTRACT: the Admiralty jurisdiction comprehended only
unsealed contracts made upon the sea for & maritime considera-
tion.lt A partial exception was also made for contracts made
abroad incident to a matter originating at sea.? The principal
test was therefore locality, but even so the contract would not
be cognizable in Admiralty unless the subject matter was
maritime on its face.1®

HYPOTHECATION: questions of hypothecation were brought
before the Court upen the suit of a bondholder who supplied
necessaries [provisions, stores, tackle, ete.] or loaned money for
the voyage, usually to the ship’s master, on the credit of the
ship rather than that of the owner. If the form of hypothecation
was a boftomry bond, it pledged the ship’s bottomn (usually the

! A, Browne, val. 2, p. 51, * fd., p.os2

Pld, p. 53 11d, p. 54

 The Morianna, {1835) 3 Hag. Adm. 200,

¥ The Hercielfer, {1819) 2 Ded. 353

? The Calppro, {18328} 2 Hag. Adm. zog; see also The Glar Floar Whitton (Na,
2}, [1896] P. 4=, st pp. 47-53.

* See infra, p. 41,

* Bee The Holder Borden, 12 Fed. Cas. 331 {Mo. 66oe) (D. Mass, 18471

¥ See The Calypes, (1828) 2 Hag, Adm. 204, 217-18.

1A, Browne, vol. 2, p. 72. =1d, p B,

* I, pp. 75, 81, 88, 90, 01, 94 # Robinson, $40, p. 370.
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keel) as security.! The ship could not be hypothecated in i;er
home port before commencing a v{}yagefs nor co?ld Adtfmrai ty
take jurisdiction of claims for necessaries supplied to D]l':lg]]
ships in English ports unless there was an express hypot :}r.;a-
fion. But Admiralty always retained jurisdiction over hypnthe—
cation of English ships in foreign ports.* It oughtto be noted that
suit upon hypothecation could only be 'Egrought int rem {agmnst
the res, or thing hypothecated: the shap],‘ a right unique o
Admiralty, and that there could be no suit @ gm‘m-narf:_[agamst
the master or owners] as there was no personal liability upon
any bend of hypothecation.?

FREIGHT: in the case of cargo brought to England, the master
had a kien upon the cargo in his possession .for payment of
freight [charges for carriage by sea], and this lien was enforce-
able in Admiralty.®

. seamen had a right to sue in Admiralty ff')t wages earned

W!';:E: voyage, and theyg had a lien upon the _;smp for payment,f
which might be enforced by an action 1 rent. But the m_asteiﬁ

a ship, though his contract of _en}plj:)}fment might satisfy h_e

requirements for Admiralty jurisdiction, could not sue for his

wages in Admiralty because his contract was held to Tely UPDI;
the credit of the owner rather than upon the credit of the ship.

rorT: in general, the Admiralty jurisdiction otfn}prehended all
torts at sea? Actions for assault and p-ersuna.l injury were very
common in the instance Court,™ and suit could be instituted
by either passengers’t or crlfu;-.r.l_2 Damage to property at 3&1:;
including collision, was also within the Admiralty jurisdiction,’
though in cases of cargo spoil zj.nd damage, c{-}mmt}ﬁ law evi-
dently had concurrent jurisdiction with Admiralty.

POSSESSION AND RESTRAINT: in cases of wrongful posscssion
of a ship, Admiraity had an equitable power to decree restitu-
tion; but there was no Admiralty jurisdiction if possession was

1 Robinesen, $40, p.o 370 B ?iﬂmme, vol. 2z, p. 30 :ﬁld}- g
L4, p. B4 & Id., p. 90. . .2 P B2
7 See I1-1110-1:., P. 44; on ‘special comtzact’ Tor wages, see fmfra, pp. 25—

4 4 Drownae, vol. 2, DB, 95, 1045 Maxwell, 2. ? '

# 5 Browne, vol, 2, p. 110 [torts often called ‘damage'].

10 Fhid, 1 The Ruckers, {1801} 4 . Raob. 73.

12 Gee, o, The Agincoirt, (1824) 1 Hag. f;dm 7L,
3 Gep A Browne, vol. 2, pp. 116-11. 4 Id.. p. 116,
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taken within the body of a county.? The Court had no jurisdic-
tion to try legal title or order sale of the ship upon application
by part-owners, and so could not entertain petitory suits.® Part-
owners could, however, bring suit in Admiralty to restrain
their ship from commencing a voyage to which they did not
agree, pending the deposit of a bond for safe return with the
Court by the majgority owners.?

MISCELLANEQUS: in addition to its instance jurisdiction, the
Admiralty Court had power to revoke English privateers’
letters of marque when ancillary to decision of civil guestions
invalving privateers,? power to punish for contempt,® power to
execute judgments of foreign Admiralty courts—including
imprisonment impervious to habeas corpus,® and jurisdiction to
hear cases on appeal from Vice-Admiralty courts.” It is also
well to note one of the more serious jurisdicticnal defects—
Admiralty had no cognizance of ship mortgages made ashore,®
and did not exercise jurisdictzon over those made at sea.* But
as to some of the jurisdiction claimed by the common law,
Browne says that if suit should be brought in Admiralty on a
charter-party, for freight in general average, or to determine
title to a ship, and a prohibition not issue to the Admiralty

Court, ‘1 do not see how the {Clourt could refuse to entertain
it.. W

As to the exercise of the instance jurisdiction in that day, it is
said that it was practically limited to the settlement of petty
disputes between shipowners,’t and the determination of such
fundamental questions as whether Jersey was a foreign possession’
for the purpose of sustaining a bottomry bond. 2

From the jurisdiction of the High Court of Admiralty, it is
well to turn to an outline of the practice in the Court at the tithe
of Stowell's judgeship. In doing so, assistance is chiefly by two

1A, Browne, vol. 2, p. 117.
¢ fd., pp. 114-15; Holt, pp. 204—5; conéra, Parsons, p. 236
Bee also Betts, p. 16,
I See, e.g., The Apoelfo, {1824} 1 Heg, Adm, 300.
¥ See Die Fire Damer, (1805) 5 C. Rob, 357, 360.
¢ See The Harmanie, {13411 1 W, Rob. ©79.
& A, Browne, vol. z, p. 120, ? The Fabius, {1800} 2 C, Rob, 245,

" A, Browne, vol. 2, p. g5. ¥ See The Porfrea, (18273 2 Hag, Adm, 84.
0 A, Browne, vol. 2, pp. 121-2. 1 Holt, p. 206,
U 8o held in The Barbara, (tBo1} 4 C, Rob. 1.
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works—Browne, and a collection of instruments then use-d in the
Court which was also published in 1802, compiled by Sir James
Marriott, Master of Trinity Hall, Cambridge, and Stowell's
predecessor 53 Admiralty Judge. .

It is interesting to note that, like Browne, Marriott exertf_:d a
great—and even more enduring—influence upon Am_e:rican
Admiralty Law. The author of the first published collection of
Admiralty forms in the United States candidly admits drawing
it from Marriott,! as do later American textwriters;® and there
can be little doubt that the striking similarity between many
modern forms in England and the United States is directly trace-
able to Marriott’s work,

In considering the procedure of the early nineteenth century,
reference will be made to the location in Marriott’s collection of
some of the more important forms of instruments. _

Proceedings in Admiralty are divisible into two categories:
those in rem, and those in persomam. By the time of Stowell’s
judgeship, actions éx rem under the instance ju:isdliction of the
Court had become far more common than actions s personam;®
the former, therefore, will be examined first. . ]

The proceeding #n rem was most frequently cmplqyed in suits
for seamen’s wages, on hypothecation, of possession, and in
collision:* doubtless it was often used as well in cases of salvage
and droits. o

The first step in the proceeding in rem was for _the plamt:f}' &
proctor to secure an entry in the ‘action book’ kept‘ in the ﬁﬂm_]r—
alty Registry, stating the name of the plaintiff, and givinga descrip-
tion of the ship to be sued and the amount of the claim.® Then the
plaintiff executed an affidavit of the cause of action,® later to
become known as the ‘affidavit to lead warrant’? (this procedure
was instituted in 1801, to curtail the frequency of vexatious arrests®),
whereupon a warrant issued to the Admiralty Marshal from. Fhe

Registry, directing him to arrest the ship andfor cargo, and citing
the ship’s master, and others having any interest in the vesse! {the
owners), to appear and defend upon a named day.* By 1800 the

1 Conkling, intro., p. v, n. {2 t See, p.p., Dunlap, intro,, p. viil.
T 4 Browne, vol. 2, pp. 106, 397; and of. Clerke, p. 3.
See also The (lara, (1855) Swab. 1, 3. * A. Browne, vol. 2, pp. 30—,
& A, Browne, vol. 2, p. 397; Coote, 15t ed., pp. 10, 20
8 A Browne, vol, 2, p. 357. ? Coote, 15t ed., P 241
8 &, Browne, vol. 2, p. 402, i {7). * 1d., pp. 397-8; Martiott, p. 326.
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warrant, and other process of the High Court of Admiralty,
issued in the name of the King rather than that of the Lord High
Admiral.t

The warrant was next served upon the vessel by the Marshal
in the time-honoured manner of exhibiting the criginal and hold-
ing it to the mainmast, then nailing a copy in its place;? it is also
a very ancient practice to chalk a fouled anchor, symbolic of the
jurisdiction of the Admiralty Court, on some prominent space
topsides in addition to the service of the warrant.? The Marshal
then executed a certificate of service (commonly called the
*Marshal's return’), which was filed in the Registry together with
the criginal warrant.?

The owner(s), in due course, either zppeared or defaulted.
Assuming the latter case, the persons cited in the warrant were
publicty called to appear, three times on each of four successive
court days, each non-appearance incurring a formal default.
The plaintiff’s proctor then filed 2 ‘summary petition’, praying
possession of the res; the ship's defenders again having been
called three times without appearing, the Judge admitted the
petition on pronouncing contempt, and issued a ‘first decree’
giving the plaintiff possession.? Conditional upon securing the
first decree, the plaintif gave bail in the form of two sureties,

- in double the amount of the claim, to answer any ‘latent demands’

[claims of intervenors] which might arise within a year's time;
unless this bail was given, the plaintiff had to wait for a year and
a day before taking possession of the res.* Unfortunately for the
plaintiff, the ‘possession’ thus secured gave no right of sale, and
so it became necessary for his proctor to file an allegation of the
ship’s ‘perishable condition’, praying the issue of a commission
to the Marshal to appraise and sell the ship and bring the proceeds
into the Registry, upon which fiction the Court would, as a matter
of course, decree a ‘perishable monition' ordering all interested
parties to appear and show cause why the ship should be be sold
at auction.” The cause was then assigned for summary hearing, a
commission of appraisement and sale decreed, the 7es scld, and
L Hall, p. g. * A, Browne, vol. 2, p. 398.

? Bee, e.g., The Farlfun, [1965] r W.L.R. 1098, r1co,

1 A, Browne, vol. 2, p. 368,

i fd., pp. 308-402,

" {d., p. g0z Coote, 18t ed., pp. 97, 111,
7 A. Browme, vol. z, pp. 403-4: Marriott, p. 340.



14 THE ERA OF STOWELL

the proceeds brought into the Registry and distributed in satis-
faction of the claim or claims, according to their priorities, any
balance being decreed to the shipowner(s), saving latent demands.!
Remarkably, any interested party might appear and defend at
any time until a year after the first decree.®
If an interested party obeyed the warrant's citation, he might
enter an appesrance ‘under protest’ [a special appearance] in
order to contest the Court’s jurisdiction, or he might appear
‘absolutely’ [a gemeral appearance]. In the former case, the protest
might be overruled and the appearance made absolute, should the
Court hold for jurisdiction.® Upon absolute appearance, the ‘im-
pugnant’ [defendant] gave a ‘fidejussory caution’ [bail of sureties)
which stipulated his personal liability for any judgment and under-
took to appear when necessary in persomn.t Presumnably, this bail
had the effect of releasing the ship from arrest.® The ‘promovent”
[plaintiff] was then called upon to file his ‘libel’ {complaint],
with a bond of sureties, by the next court day—failing which the
action would be dismissed. Both parties were then required to
give further secority in the form of ‘cautions’, which could equal
double the sum in which their respective sureties were bound;
but if the parties were unable 1o find sureties, then either or both
of them, at the discretion of the Judge, might be permitted to
give a ‘juratory caution’ [personal recognizance on oath].* The
plaintiff having filed his Iibel, the defendant then filed his answer,
which might be a general concession, a general denial, or formal
exceptions to particular articles of the libel; the exceptions might
be ‘peremptory’ [calling for summary judgment on the pleadings]
or ‘dilatory’ [ohjecting to the form of the libel]. The plaintiff
might then file a ‘replication’ {rebutter], to which the defendant
might reply with a ‘duplication’ [surrebutter].” Either party
might demand of the other that he answer each of the pleadings
on oath, which was then required on pain of personal attachment.?
Should the pleadings present the issues satisfactorily to both
parties, the causc might then be assigned for hearing; but if the
pleadings together with the personal answers of the adversaries
were not satisfactory to both, the cause then proceeded upon “plea
1 &, Browne, vol. 2, pp. 404-5. 5 Id., p. 495,
14, pp. 4057, 1 1d., pp. 407-10.
s Id., p. 404, n. October gth; Marriott, p. 155
¥ Id., pp. g1o—L1; i, P. 354

T Id,, pp. 41415, B id., pp. 41517,
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imd preof’, In the latter case the pleadings were first filed, and a
term probatory’ was granted to both parties, during which they
:mgh!f produce witnesses to prove or contradict allegations in the
pleadings; a ‘term probatory’ was equivalent to one court day,
and three were granted as a matter of form; in practice, however,
continuances were easily obtained.!
‘ Witnesses not appearing voluntarily could be served with a
-::Um_pulsor}r’ process {subpoena} in person,® a citation wis et
modis [by substituted service], or failing those, a warrant for
‘personal apprehension’.’ Once appearing, the witnesses were
sworn, whereupon they underwent a secret examination (in the
normal course of the civil law) before an examiner commissioned
by the .Cc-url:, which resulted in a deposition signed by the indivi-
dual witness and affirmed by him afterwards in open court before
the Judge.® Either party might administer written interrogatories
via th:e examiner, to their adversaries” witnesses.® If any witnesae;
were incapable of appearing in London, they might be examined
elsewhere by commission of the Court. The examiner so appointed
wis usuftll}r both an officer of the Court and a notary public;
the parties’ proctors were also required to be present at such aI;
e:_rammatmn." When either party had done examining witnesses.
his proctor might move publication of the depositions; upar;
publication, exceptions and objections to the testimony might be
offered, and, if necessary, corroborating or impeaching witnesses
might then be called as before, new probatory terms having been
granted for the purpose.’ There was then a last opportunity for
the introduction of documentary evidence, following which the

-cause was zssigned for hearing.®

_In “rifling suits’ the entire procedure just described might be
t%lsp-ensed with, the witnesses undergoing only a vroe voce exarmnina-
tion: at the hearing.10 -

Upon a hearing, in open court before the Judge, the evidence
was read and arguments heard by the parties’ advocates; the
Judge then assigned the cause for sentence, and issved a citation

! A. Browne, vol. 2, pp. 18-10; see also Cloote, 18t ed
® A, Browne, vol. 2, p. 410; Marriett, p. 344. ' » PP 35745

3 Ibid. 4 Ibid,; Marriott of
:ifﬂ,!p 421 frhe office of Examiner in &d.miraltj' yet l;xl:s'c:] ’
*Id, pp. 422-3. ® Id., pp. 4256,

*Id, p. 427, * id, p. 428,
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to the party against whom the decision had gone, to appear 0 hear
the sentence and to show cause, if possible, why the sentence
should not be pronounced and executed.! Following sentencs,
the Judge assigned costs,t which were absolutely within his dis-
cretion.? .

1f g want of Admiralty jurisdiction was apparent on the face

of the libel, the defendant might obtain a prohibition at commen
law (usually from the King's Bench), despite his failute to contest
the jurisdiction of the Admiralty Court, even after the Court had
pronounced sentence.! If the kibel was good on its face but a
cause for prohibition still existed, the defendant had to except
to the Admiralty jurisdiction in his answer or be afterwards
ineligible to apply for a prohibition;® yet, all else failing, the
Jefendant might obtain an injunction in Chancery after sentence
to prevent enforcement of the decree of execution.’

The proceeding Pmmmm—though infrequently used—
might be employed in suits upon wages, injury, possession of
proceeds, and ransom bills, although in the first two cases the
Court was also able to exercise i3 jurisdiction in rem.! The pro-
ceeding in personam pasically differed but slightly from that in rem.
The warrant, when issued, was of course drawn for arrest of the
person, and was executed by the Marshal exhibiting the warrant
and taking the defendant into custody; the defendant remained in
custody until providing 2 fidejussory caution [bail] in the sum
of five hundred pounds.® Upen appearance, the defendant was
obliged to produce new sureties or else go to prison, uniess
admitted to a juratory caution [personal recognizance];® in
practice, it was evidently customary to waive even the juratory
caution for seamen and paupers, urless demanded by the adverse
party.'® Thereaiter, the prodecure i personam paralleled that of a
euit #n rem in which the defendant appearad coliaterally to defend

the res.
in the case of an unfound or absent defendant, the ancient and
14 Browne, vol. 2,97, 4285, 2 fd., p. 424
3 Qee The Zephyr, (1827) 2 Hag. Adm. 43,
i 5. Brownee, vol. 2, PP 44172 b Id., p. 442,

& Qee The Jane and Maiilda, {1823) 1 Hag. Adm, 187, 196 0.
1 A, Browhe, vol. 2, P 397
114, pP. 432—3; Blarrioty, p. 339- * I, pp. 43343 s - 354
w See Palydore v. Prince, 19 Fed, Cas. 950 (Mo, 11257 {D. Me. 1837}
u & Browne, vol. 2, P- 434

Id., see ppr. 40520

THE ERA OF STOWELL 7

unigue remedy of Admiralty attachment might have bee i
to seize gc_mds of the defendant within thelgjurisdictinn f;:(]i'lf}:;
compel him to appear; but according to Browne, Admiralty
attachment had fallen into disuse prior to the nineteenth century.!
It has been suggested by textwriters in America, where Admiralt.jr
E}ttachment had become an important feature of the proceeding
" _permm,s that its disuse in England resulted from the determsn-
ation of the courts of corumon law, enforced by prohibition, to
r&s;:@ the Admiralty Court to the exercise of jurisdiction i r.;m.a
is important to note that, although i
superficially resembles the process o% fifgatfmﬁ:iﬁ:;
emp%ayed_hy the City of London Court, it is neither based upon
nor identical thereto.* The chief distinction between the 1wgois
that Admiralty attachment effects the seizure of property (chattels
only; re?l property is not subject®) in the ‘possession’ of the defend-
ant, while foreign attachment at common law effects the seizure of
a defendant’s property while in the possession of a third party.®
‘In addlm?n to two-party litigation, there was a procedure fc;r
third-party intervention® and Browne even set out the procedure
in petitory suits,? though admitting that the Admiralty Court
did not decide questions of title.? When such detail abounds s
to matters seldom, if ever, coming before the Court, it is curious
indeed that Browne should emit all mention of at ll’east two pro-
cedural points, particularly in discussing cases of collision, which
were common features of the Admiralty practice of his (i:;.j'
It has been the custom of the Admiralty Court since th;: six-
teen'th century, in cases of collision or salvage, for ‘nautical asses-
sors’ to sit with the Judge at the hearing and later to give him the
advantage of their technical expertise in maritime affairs, thus
aiding his interpretation of the evidence. Most usually, thege
assessors are two Elder Breihren of the Londen Trinity ?[—Inu?;s
an crganization whose charter comprehended this fu&ctjnn“:*
in a.ddlfmn to the regulation of ‘Thames pilotage, maintenance of
navigational aids, and other duties. Though not attending in a

A, Browne, vol. 2, pp. 434-5

:iee Hell, pp. bo—1. e
. Browne, vol. 2, pp. 434-5; ¢f. Marrioit anre et

I .2y - by W 2 £, ' M. . 1

10 Wheai (a3 U-5.) 73, 90 (1£2s), P- 258 350, Moy . At
itler w. Linited States, 11 Walk. (78 U.5. nfra

:ij Browne, vol. 2, pp. 4284, @ 8 };?i;[iﬁ-: e P
s P 430 3 See Roscoe, Practice, intto., p. 4 and 1. (£).

® $all, p. 132; Conkling, pp. 478-85.
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majority of causes before the High Court of Admiralty, they had
certainly become features of the Court before the runeteenth
century. Interestingly, nautical assessors were once also used in
American Admiralty courts, but in 1855 the practice was deemed
improper by the Supreme Court, establishing the modern use of
expert testimony instead.! _ _
‘Another feature of the English Admiralty procedure which
also had its American counterpart was the dual action. In sore
cases, the suit was entered both % rem against the vessel and
personam against her master;*a special form of warrant was serv-c‘ti,s
and bail for the ship released the master as wcii_.‘ The dual action
aguinst ship and master died out during t%}& nm:eteanth CEDLUrY,
perhaps because masters became increasingly _;udgn_mnt-proof;
but the practice continued for a time, parttcula::l].r in cases of
collision, of including the name of the master 1o paregthes_es
following the name of the ship in the title of the cause given in
the report; propetly, the master’s name should be omitted in the
citation of such a case, but occasionally it was not, and cases such
as The Alexander—(Larsen)® have since been cited quite mcor-
rectly: viz., ‘The Alexander Larsen’! _
An overall view of the Admiralty procedure of the early nine-
teenth century lcaves one with mixed feelings. On one haﬂ_d, a
characterization of the proceedings as being analogous to arbitra-
tion (as oppesed to actions at law or suits in equity) is probably
fair, particularly in so-called ‘trifiing suits’.’ Cn the uther,_ both
Browne® and his predecessor, Clerke,® take pa.rtrcula{ pains 1o
impress upon the reader that the procedure in all causes in Admir-
alty was summary {informal] rather than plenary [formal]; not
only, it has been observed, was this patently untrue! (save in the
ecclesiastical sense of ‘summary’ procedure), but by modern
standards the actual procedure was inefficient to say the very
least. Moreover, the distinction between plenary and summary
procedure was often productive of even further expense, delay,

1 Parsons, vol. 2, pp. 418—g; however, assessors did sit in The Yoy Gould,
F. 765 (E.D. Mich. 1884). )
lg'-’ Idi g.(gg.{.; Conkling, p. 440; and ace The Newport, 15 F. zd 342 (¢ Cir.

19207}, 1 Marriott, p. 328.
1 Conkling, p. 449. #(zB41} 1 W. Rob. 288,
* See, e.g., Williams and Bruce, 3rd ed., p. 1gI, 0. (W)
7 See Conkding, p. 565. E Vol 2, . 413
¥ See Praxés, Title 1o. w L o, 378, 0. {a)

ey om0, A 2 ey T o]
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and confusion, because plenary [e.g., personal injury ] and summary
fe.g., wages] causes could not be joined in the same libel over the
objection of the defence,® thereby necessitating two separate
suits, often by plaintiffs who could least afford the expense and
delay [2.g., seamen].

As a brief examination of the Admiralty jurisdiction and pro-
cedure is necessary to an appreciation of the Court as an institu-
tion in any given period in its history, so almost equally important
is at least a glimpse of the dominant personality of the Court,
the Admiraity Judge.

Stowell’s life was 2 wonderfully rich and fascinating one, which,
in many respects, was not influential upon the Court and hence
not within the scope of this work—but his biography is, in itself,
very worthwhile reading.® Briefly, these are some notable points:
he was born William Scott in 1745, in the County of Dutham;
he gained a scholarship to Cerpus Christi, Oxford, and later
became Camden Reader in Ancient History and a Fellow of
University College; he was graduated D.C.L. in 1779 and became
a Fellow of Doctors’ Commons in the same year; he was called
to the bar by the Middle Temple in 1780, but his practice remained
in the civil law; he served as a Conservative M.P, from 1790 uatil
1821, latterly representing the University of Oxford, and was
not considered an ‘active’ member of Parliament; he became
Admiralty Advocate in 1782, Master of the Faculties in 1790,
and Judge of the High Court of Admiralty in 1798; he was elevated
to the peerage as Baron Stowellin 1821 ; he resigned the Admiralty
Judgeship late in 1827, and died in 1836.° Socially, Stowell was a
member of the highest intellectual circle of his day; he was a
close personal friend of Dir Samuel Johnsen, among others;
Stowell’s younger brother, John Scott, became Lord Eidon, the
great Chancellor, and they were inseparable companions.? As a
personality, Stowell was notorious not oniy for his brilliance, but

_ for being ‘parsimonious”, and ‘a great eater and a drinker of port”;®

indeed, Stowell’s fondness for ‘splicing the main brace’ in good
fellowship was so well known that it became the foundation for a
social pun regarding his compertment.? Stowell’s career ag
1 Pratt v, Thomas, 19 Fed. Caa. 1262 (Ne. 11377} (D. Me, 1837); see 2lso

" Parsons, vol. 2, p- 375 :aleo The Fack Perk, (1802} 4 C. Rob. 308, 309 [DrSwebey].

¥ See Roscoe, Lord Stowell, ere,
* Holdsworth, H.E.L., vol. 13, pp. 668—g; DN B, 4 JEid,
© 44, p. BTs. *Id,p.bIn, 1.

4
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Admiraliy Judge will be considered in due course, but, undentiably,
it was his adjudication in Prize for which he remains best known,
and his authorship of the modern Law of Prize which is his
monument.*
1t is said that when Lord Stowell became Admiralty Judge, the
paucity of the Court’s instanee business was such “that it could
be said to afford that great legal luminary little else than an
oocasional morning’s cccupation.’? This scarcely means, however,
that Stowell sat idle upon the bench, because the volume of
Prize causes accruing to the Admiralty Court from the naval
warfare in which Britain was at the time engaged gave the Judge
mote business than at any previous time in the Court’s history.
In 1798, the year in which Stowell came to the bench, the total
number of causes tried in both Admiralty and Prize was 830;
the following year’s total was 1,470; and in the peak year of 1806
the number of causes totalied 2,286 and the Court sat for business
for 115 court days—a guite heavy docket even by present-day
standards.®
1t was during Stowell's tenure as Judge that the Admiraity
Court experienced the stirrings of renascence, which later grew
to the statutory expansion of the instance jurisdiction. The reason
regularly advanced for the Court’s later growth is that Stowell’s
adjudications, particularly in Prize, raised the Court to a position
of far greater importance than it had theretofore enjoyed.® This
explanation seems so cogent upen its face, that it dees not appear
ever to have been questioned or even considered in any detail.
Indeed, there can be no doubt whatever that the number of
Prize causes and Stowell's Prize decisions both brought about a
new public interest in the Court; but the Second Peace of Paris
in 1815 ended all Prize adjudication until the outbreak of the
Crimean War, and even before 1815 the total number of Admiralty
and Prize causes had fallen below the number entertained during
Stowell’s first year as Judge, and the Court likewise sat for business
for fewer days (B8o causes and g4 court days in 1798; Br3 causes
and 51 court days in 1812)° Moreover, eighteen years were to
elapse between the last of the Prize business and the first official
. 1See Roscoe, Lord Stotsell, ote,
t Coote, 15t ed., preface, p. v.
? See 1433 Return to H.C. by Swabey, Deputy Admiralty Reg'r.

t See, e.g., Roscoe, Prackite, intro., p. 14
¢ See 1833 Retoen to H.C. by Swabey, Deputy Admiralty Reg'r.
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cc:m,.i{ieration of an expansion of the Admiralty jurisdiction by a
Patliamentary Committee in 1833, and the number of instance
causes before the Court actually declined during that period;
in -1822 a total of 64 Admiraity causes came before the ‘-flﬂlu.ﬂ:=
which sat for business for 38 eourt days during that year; and i!::

1812, th:?: year prior to the Committee’s Report, the total ;umber
of Admiralty causes dwindled to 3%, and the number of court
days for business was only 28.1 Clearly, it is fallacious to assert that
the sole or even the principal reason for the recommendations of
tI'lE.: 1833 Committee and the Court’s later growth was an eminence
f:n]u]_.req by the Court over twenty years previously, and largely
in ajurisdiction unexercised since 1815, ’

- There is no single reason for the Court’s jurisdictional expan-
sion after the time of Stowell, but there are at least a few factors
:ﬁ'hich were contributery and which are also traceable to origin
in the period of Stowell's judgeship:

(1} the rapid development of maritime commerce following the
na'_.rafl_wars, and the beginning of the age of the steamship, both
pointing to the need for a Court which could give really effective
?%ph}elan?n to the maritime law;

2) the increasing awarencss of the advantages of a suit |
Mr‘ruralt}f (w12, choice of remedy im remmier n _perilf::mi:n
equitable protection of interests, absence of jury, increasing’
use of truly summary procedure) as opposed to zn action at
cornmon law;
(3) the willingness of the common law courts to permit Ad-
miralty a greater jurisdictional latitude than it had enjoyed
since prior to the time of Coke;
{4} the undoubted respect, both public and legal, which accrued
to the Court from Lord Stowell’s administration of the Lawh
of Admiralty and Prize;
{5} the friends of the Court in Parliament (e.g.: Lushi
I'\?:chnll, Robinson, and Stowell himself}, I[13,1{115‘---1 the }11111?[%:;:;
given by the passage, from 1813 to 1823, of 2 number of Acts
affecting the Court’s jurtsdiction, however slightly.

7 The ﬁfst and last of the factors previously mentioned are those
most easily proven and illustrated, if not also the most important,

¥ Bee 1833 Return to HL.C, by Swabey, Deputy Admurslty Beg'r,
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During the eighteenth century, the growth of maritime commerce

and the protection of shipping during the naval wars, especially

in the West Indian trade, produced a number of statutes giving

jurisdiction to the Admiralty Court over matters such as wilful

disobedience in convoy! and hiding mariners from Royal Navy

press gangs? though they made no substantial addition to the

Court’s business. There was, however, one statutory provision

of immense significance for the future of both the Court and Law
of Admiralty; it introduced, upon considerations of public policy,
the principte of limitation of a shipowner's liability in cases of
cargo loss—through negligence or by fire—to the valve of the
ship and freight.? This was followed, in 1813, by an Act* extending
the principle to cover both loss and damage in causes of collision.
In no case, however, was jurisdiction under these Acts given to
the High Court of Admiralty; instead, Chancery was declared
te have sole jurisdiction under the Acts® to award limitation to
shipowners upon their claim, actions having been instituted
against them for recovery of damages either at common law or in
Admiralty.® It would seem probable that this jurisdiction was
originally awarded to Chancery because of its ability to enjoin
the prosecution of a multiplicity of suits in the other courts—a
power most useful in implementing the limitation procedure, and
a power which would never have been given to the Admiralty
Court, That the Court of Chancery continued to be awarded
Jjurisdiction in limitation Acts well into the latter half of the nine-
teenth century can probably be ascribed to the principle of
‘legislative inertia’, in which later statuies tend to follow an earlier
established pattern. Nonetheless, limitation of liability came to
have its effect, both direct and indirect, upon the Admiralty
Court.”

In 1813 a period began during which a succession of statutery
enactments conferred miscellaneous bits of jurisdiction upon the
Admiralty Court. That year saw questions of salvage occurring
between the low and high water marks, and questions of damage
done by foreign vessels fo British vessels or navigational aids in

1See Maxwell, p. 63.

® See The Jack Park, (1802z) 4 C. Rob. 108, 311

* Sec Rosooe, Practive, p. 232. * Responsibiity of Shipowrers Act, *18r3.

* Besponeibility of Shipowners Act,*1813, §7.

¥ See, 8., General Tron Serew Colleer Co. v, Schurmanns, (38607 1 ], & H. 180,

? Bee figfea, pp. 17580, .
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any ‘i:la;:haur, Port, River or Creek’, come within the Admiralty
Jurisdiction, concurrently with any of the Courts of Record at
Westminster.‘ This was a particularly remarkable gain becsuse
1t gave 20 Admiralty a territorial jurisdiction which had been
explicitly forbidden to it by the statutes of Richard IL? and re-
stored even the jurisdiction once wrested from Admiralty in Sir
Henry Constable's Case® even more, it placed the Admiralty
?uurt, which was not officially a court of recordt {even though
1t possessed virtually all of the attributes of such 2 court}, upon
an equal jurisdictional footing with the common law, In 181g a
Statute permitting seamen to sue for wages before Justices of the
.-PEE!.CE included a provision giving the Admiralty Court appellate
Jurisdiction in matters arising under the Act, with certain evidenti-
ary requirements.® Further appellate jurisdiction, concurrent
:ﬁ’ltll the Admiralty Court of the Cinque Ports, was given in 1821
in cases of awards by the Cinque Ports Salvage Commissioners,
together with concurrent jurisdiction to order the sale of salved
property to satisfy such awards.® The Admiralty Judge was given
the power of summary adjudication in claims for bounty money in
putting down the slave trade by an Act of 1824.7 And in 1825 an
Act_ made the exercise of Admiralty jurisdiction in cases of re-
straint more easy of application, for unless the part-owner bring-
ing suit in the Admiralty Court (to restrain his ship’s departure
on a proposed voyage until the majority owners gave 2 bond for
her safe return) could prove the amount of his shares, only the
Court of Chancery had power to enjoin the sailing pending secur-
iy i‘ the Registry Act arbitrarily divided ownership of every
tegistered British wessel into sixty-four shares and compelled
entry of the number of sixty-fourth shares with each owner's
name upon the back of every Certificate of Registry,® and also.
restricted the number of owners of any one registered vessel to
a rfuaximum of thirty-two.1 Thereafter, the part-owner of any
registered vessel wishing to sue in Admiralty for restraint needed
! Frauds by Baatrnen, etc., Act, <1813, §§6, 7.
* See Admirstty Furisdiction Acts,"1380, 1302,
¥ {1601} 5 Ce. Bep. 1062; see oupre, pp. 6, B.
* A, Browne, vol, 2, p. 417.
* Wages of Merchant Seamen Aect, 1819, §51, 2.
* Cingue Poris Act, 1821, £54, 20,
! Slave Trade Act, 1Bz4, §28. * Holt, pp. 204-5.

* Act for the Registering of British Vessels, 1825, §512, 2.
™ Act for the Registering of British Vessels, 1825, §a3.
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only to submit a Certificate of Registry in order to give the Court
jurisdiction.

The personal regard of the legal profession for Lord Stowell
was far from the only advantage which he gave to the Admiralty
Court; more important were the decisions n which he effectively
increased the Court’s jurisdiction. Stowell's decision in The
Fagourite,! given only months after his appointment to the bench,
brought international admiration; he held in that case that despite
the maritime nature of a shipmaster’s service, his claim for wages
was (according to the course of earlier prohibitions) non-maritime
and therefore actionable only at common law; but, by way of
dictum, he upheld the ahility of the master to sue ‘surplus and
remanants’ [unclaimed proceeds] remaining in the Admiralty
Registry after sale by the Court, perinitting recovery upen sucha
wage claim by the master where the suit was uncontested.® The
effect of this decision was to found, in certain cases, an Admiralty
jurisdiction over mon-maritime claims. Soon thereafter in the
Tnited States, where masters did not until 1968 enjoy a maritime
lien for wages,® Stowell's dictum m The Favourite was relied
upen to establish a similar Admiralty jurisdiction * Materialmen
{ship’s suppliers and repairers| were another class who had no
lien upon the ship, and a suit in rem by them in the Admiralty
Court would have been prohibited; but in 1801, following his
earlier line of reasoning, Stowell held that materialmen might sue
any balance of proceeds in the Admiralty Registry.? And in the
same year Stowell gave greater importance to the Court's jurisdic-
tion in hypothecation, holding for the first time that, in cases of
extreme necessity, the master might give a bond for the entire

cargo® as well as the ship and freight.

In 2 number of decisiens spanning his tenure as Judge, Stowell
reaffitmed the special status of the matiner to sue in Admiralty;
whether the suit was for wages,” upon personal injury oceasioned
by the cruel treatment dispensed by a commercial® or prize rnaster,?

t{rrgg 2 T Rob, 232. 22, C, Reb. 232, 239
3 Gee Price, L.M. L., p. 127; Gilmore and Black, fy—20, p- 512; 46 1.5.C. §6ab,
& Gardner v, The Ness Jersey, g Fed. Cas. 1192 (Mo, 5233} (D, Pa, 1806).

& The Fohsn, {1Box) 3 C. Rob. 288, #8g: see alse Browne, vol. 2, p. 81,

® The Grotitudine, (1Bor) 3 C. Rob. 240.

1 See, 6.8., The Yone and Metildn, {1823} 1 Hag. Adm. 187,

® See, .0, The Agincourt, {18243 1 Hag. Adm. 271,

* See, ¢.g., Die Fire Damer, (1 &c5) 5 C. Rob. 357.
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or f(?r a host of other specific causes, the seaman was [and is]
ct.}nmdered a ‘ward’ of Admiralty.! This was not only because of
his ‘thoughtless character and ignorance’ which was provided for
by-autematically setting aside any statement or document in
which the seaman purported to forfeit any claim or remedy for the
TECOvery gf !Jis wages,® but also because the mariner was ‘apt to
be choleric in temper, and . . . rash and violent in language and
conduct.™ The Admiralty Court therefore acted ¢ Ioco parentis
toward the seaman, not onky protecting, as above, but sanctionin

chastisement as well.? ) i

Stowell's decisions also affected the Court’s procedure, as, for
exa.mplle, the warrant's effect upon tackle previously remuv:ad i;rt:-m
the ship ;Ili other decisions pertained to evidence, as in the proof
of necessity to hypothecate in order to uphold a bottomry bond;”
but Ejtnweii's most telling decisions, as far as development of t!;e
Ad]mral!:jr Court was concerned, were those regarding the Court's
_!unsdlcftlnn—anci not all of those decisions had the effect of
increasing the cognizance of Admiralty.?

Algnf:, Lord Stowell's decisions tending toward a greater
Admiralty jurisdiction could have had no effect. The other vital
EEE]:[IEIH was a passiveness on the part of the common lawyers
which permitted the enlargement of the jurisdiction rather than
strangling it with prohibitions. The reasons for this tolerant atti-
tude appear to be diverse; probably the principal and least complex
reason was that when Stowell came to the bench the Admiralty
Court had been semi-dormant for well over a century, and was
no longer seen as a threat to the jurisdiction of the c:}n:mon law;
conversely, the little jurisdiction then exercised by ﬁdmi:alt}:
was not coveted by the common lawyers. This seems to be borne
out J:I}"- Browne, who commented that, in his day, ‘the same irra-
tlf)nal jealousy of the admiralty doth noet exist’.* Then too, havinf
bitten off one particular piece of the Admiralty jur:isdicr’ion the
courts of commeon law had undergone a severe attack of indiges;:ion ;

1 See Tlre Fultane, {1822 . :
[25! E{_S.) 61?[;327}.{ } 2 Dod. 504, see also Ramsay w. Allarre, 12 Whent,
r Justice Johneon in Ramsay o
3 See The Fuliana, supra, n. I.ﬂj‘I Allgre, 12 thﬂéoiﬁgsg 6111;31 bac.
* Sec, e.g., The Losother Castle, {1825) 1 Hag, Adm. 84,
:See The Alexamder, (1811) 1 Dod. 278.
i See The Nelion, (2823) 1 Hag. Adm. 26g.
See The Portsea, (1827) z Hag. Adm. B4. ® A. Browne, vol, 2, p. 81
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this occurred when the common lawyers extended the p:rinmple
that no contracts made on land were cognizable in ﬁdanalty to
inciude contracts involving seamen’s wages. These claims were
usuzlly heard summarily in the Admiralty Cnurt, the pruceedfngs
being further expedited by z joinder of the entire crew of a given
ship in a single action ¢ rem;* but the common law courts could
not proceed n rem, could not give summary relief, ancli could not
join several plaintiffs in the same action;? the resulting chaos,
with the overburdening of court dockets a{1d delay n:;_f many
voyages, forced the common lawyers to recant in hl_m,ullatmn, and
the jurisdiction of Admiralty over suits for seamen’s Wages was
finally admitted by the courts of common law.? Memories of th?t
experience may have encouraged the common lawyers in Stowell's
day to let sleeping dogs lie.

%e:tain!yle:r?y Epaﬂf; of the common law courts tha:t may have
been evident at the dawn of the nineteenth century did not serve
to lull the wariness of the civilians (as they continued to warn of
the dangers of placing contracts and stipulations under sealt), nor
had the earlier forays upon the Admiralty jurisdiction been 31[0“:42.-:1
to lapse from memory (as the common 1awye:rs Were freel*jf_crm-
cized for previously applying a one-sided lﬁ_gic to the question (,:f
the proper contract jurisdiction in Admiralty).® In stt‘}weli E
time, however, the common lawyers even seern'ed_ w.lIl{ng o
accept reasonable arguments for the extension ‘of jurisdiction by
Admiralty over rivers and harbours,® the previous r&atru:'tmn of
which was still being denounced by the civilians as a ‘greater
mischief’ than the seizure of the contract jurisdiction.’

It must also be submitted that Stowell’s decisions, thurugh. they
tended on the whole toward an enlargement of the Admiralty
jurisdiction, probably created no apprehension amongst t]}e com-
mon lawyers. [ndeed, they had reason to feel content, for in some
decisions Stowell mere than gave the common law its due; thus
in The Rendsburg® he for the first time applied the common law
doctrine of guantum meruif to contracts cognizable in Adnm.-alt}r,
and in The Frances, he established the principle t}}at}the‘ Afin{;ra.lty
Court would decline to adjudicate questions within its jurisdiction

i Sap A, Browne, Vol. 2, p, 85; see also Maxwell, p. 8.

® See Mazwell, p. 8. * A, Browne, vol. 2, p. &5,
t See id., p. ob. 5 Idé, P. 95.

¢ Spa Frauds by Boatmen, ete., Act, 1813, §7.

1 A, Browne, vol. 2, p. 93, " [rBog) 6 C. Tob, 142,
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where the matter might be more directly dealt with by & court of
ccommon law;? and, perhaps less surprisingly, Stowell saw fit to
apply common law maxims in the ingreasing number of cases
requiring statutory interpretation—e.g., ‘de minsmis nos curat fex’,
applied to a technical breach of the revenue laws.? It would seem,
therefore, that it was not only the respect of the common lawyers
for the wisdom and integrity of Stowell, but also their satisfaction
that to some degree commen law principles were being acknow-
ledged and even applied in the Admiralty Court which, toward the
end of Stowell’s judgeship, enabled the observation that: 4f
2 party, having a good ground of prohibiticn, shalt, nevertheless,
suffer the cause to proceed to a judgment upon its merits in the
Court of Admiralty, the courts of common law will not interfere
afterwards . . .*®
At the same time that Lord Stowell pondered and decided
upon the questions of English Admiralty jurisdiction, many of
the same questions were under heated consideration on the western
side of the Atlantic. Law which had become Jaw in other nations
and under other codes had been in force in the English Admiralty
Court for centuries,t and, from its inception, the Admiralty
Jurisdiction in America had been similarly governed; but even in
admitting this, it was necessary to admit that the Admiralty Law
of the United States, having been transplanted largely from the
British system of Vice-Admiralty courts in the colonies, was
virtually identical, in most respects, to the Admiralty Law of
England.® Thus it was held in one of the State Courts of Admiralty
established after the Declaration of Independence that the statutes
of Richard IT governed in the Admiralty of the new Nation,® and
during the period of government under the Articles of Confedera-
tion, some States even went so far as to enact 1 5 Ric. 2, c. 3, as
domestic law, *
Later, when the prime prant of Admiralty jurisdiction was

written into the Constitution of the United States as an exclusively
Federal matter,” there arose the question whether the Admiralty
jurisdiction of the new Federal District Courts could be as broad
as the Colonial Vice-Admiralty jurisdiction had become just prior
{1820} 2 Ded. 420, 431-2. * See The Reward, (1818) 2 Ded, 265,
? Holt, pp. 28g-—g0. * See A, Browne, vol. 2, p. zg.
* See Roberts, p. 3.

* Clinton v, The Brig Homngh, 5 Fed, Cas, 1956 (No. 2808) (Adm, Ct. Pa. 1781).
* Article ITI, §2, ol. 1.
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to the Revolution. The issue was settled in the first Admiralty
appeal to the Bupreme Court of the United States,! in which it
was held that each of the District Courts possessed all of the powers
of any of the previous Vice-Admiraity Courts. Prohibitions could
also issue from the Supreme Court to restrain the exercise of
Admiralty jurisdiction by an overzealous Diatrict Judge,? but the
power had to be used with extreme discretion until the many
remaining jurisdictional questions had been resolved by the highest
tribunal. '

The men most responsible for evolving, through judicial
consideration, the American Admiralty jurisprudence were Chief
Justice John Marshall and Assoctate Tustices Joseph Story and
Bushrod Washington of the United States Supreme Court,
Chancelior James Kent of New York, Judge Ashur Ware of the
United States District Counrt for Maine, and (in a later era)
Judge Addison Brown of the U.S. District Court for Southern
New York.

It is Mr Justice Story, a contemporary of Lord Stowell, who
was undoubtedly the greatest champion of Admiralty Law in
the United States. Born in Marblehead, Massachusetts, in 1779,
Story was precocious enough to gain a scholarship to Harvard
College and take his degree at the age of nineteen; he studied
jaw in Marblehead and Salem offices, and served as a Representa-
tive both in his State Legislature {1805-7) and in Congress
(1808-g), then becoming Speaker of the Massachusetts House in
1811 he was appointed to the Supreme Court by President Madi-
son in 1812 at the age of thirty-two, and served until his death in
1845; in 1829 he became Dane Professor of Law in Harvard
University, a post which he also held until his death.? Story
versed himself in the civil law, and was a practitioner of Admiralty
before his appointment as Associate Tustice; in Admiralty causes,
therefore, it is not surprising that he outshone even the brilliant
Warshall, who was fond of saying: ‘[Blrother Story here can give
us the cases, from the Ten Tables down to the latest term-reports.™
Story's greatest effect upon the development of American Admir-
alty was not, however, as an Associate Justice of the Supreme
Court, but as Circuit Justice for the First Judicial Circuit,

1 (Hass v, The Stoop Bersey, 3 Dall. (3 U5} 6, 15 {1794,
2 [Tuited Stotes v. Peters, 3 Dall. {3 U.5.} 1z1 (1795)-
1 1. A.B.; Dunne, p. 240 # §24, L Dhnne, p. 245,
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comprising the New England States of Maine, New Harnpshire,
Massachusetts and Rhode Island. In this capacity Story sat as
an sppellate judge in the Circuit Court, which was intermediate
between the District Courts in the Circuit and the Supreme Court
of the United States; occasionally, even though 2 member of his
?32103’9: higlhest judicial tribunal, Story would have the opportun-
ity as C-J]'Cl.'llt Justice to hear Admiralty causes at the instance level
sitting in relief for a District Judge. It is highly ironic that Iiln;
Lnrd_SteweiL Story earned his great reputation as an adjudi::ator
-:afiPrw‘e canses—during the War of 1812 he condemned English
prizes in America while Stowell condemned American prizes in
England.

The history of the Admiralty jurisdiction in England was vital
kn-:m_rlecligt to Btory, to whom fell the task of defining the Admir-
alty jurisdiction in America; his learning in Admiralty was great
as was his respect for Stowell's decisions in his later years on the
bench—both points being well illustrated by his judgment in
The Draco! His knowledge was put to excellent use; he began
to lay thf: foundation of the American Admiralty jurisdiction in
contract in The Emulous,” and he expanded upon it in his greatest
dﬂmsFon, DeLovio v. Beit, which is to this day the keystone of
A.d:mr:?,lt}r jurisprudence in America. The basic question in
DeLovio v. Boit® was whether policies of marine insurance were
cognizable in Admiralty as maritime contracts; though it had
long been established in England that despite their maritime
character policies of marine insurance were actionable only at
common law,* Story reasoned that the adoption of the English
- common law by the United States did not import those decisions
. by t]'.iE common law courts which had the effect of restraining

Admiralty from the exercise of jurisdiction over truly maritime
matters, and that, likewise, the Statutes of Richard II were of no
force agair:;'.t the Censtitution’s grant of jurisdiction mn ‘all civil
€ases ... a miralty and maritime’.? Not only is Story’s opinion i
. Delovio cited by modern English A&nﬁrairt}r textziiteri forﬂilti
. historical exposition of the English Admiralty jurisdiction,® but

as will later be seen, it forms the basis of the English line oi'
17 Fed, Cas. 1032 [No. go57) (C. C. M
8 Fed. Cea. 697 (IE-In. 4:-;;){-:(:. c. Ma;f:”}ifii}'

7 Fed. Caz, 418 (Mo, 3776} (C. C. Mass. 1835).

L See A. Browne, vol. z, pp. 82—3 % Article IFL
, vol. 2, pp. . 2, cl. 1.
* See, &.g., Roscoe, Prastice, intro., p. 2, & (). r$2pclox
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decision on the subject of maritime liens;" and, together with his
later opinion in The Nestor,® Story's rationale in Delovio gives
the theory of actions #r rem in United States Admiralty.

Judges whose courts er circuits were located in centres of
maritime commerce followed Justice Story’s lead in varying
degrees, slowly extending the Admiralty jurisdiction in America
to cognizance of matters which, though marine in crigin, were
vet viewed by some as subjects proper for adjudication only at
comumon law. But there was one who had the opportunity to act,
and also the greatestability in and thirst for knowledge of civil and
Admiratty law possessed by any American judge—Ashur Ware,

Ware was born in Sherburne, Massachusetts, in 1782, He took

his degree at Harvard College in 1804, was appointed a tutor in
1807, and became Professor of Greek at Harvard in 1811. He
resigned his chair in 1815 and thought to prepare for the ministry,
but decided instead upon the bar and studied law in Cambridge
offices. He soon became a political writer and speaker of great
renown in New England, and was an agitator for the separation
of Maine, then a District of Massachusetts; when the battle was
won he became, in 1820, the first Secretary of State for the State
of Maine. In 1822 he was appointed Judge of the United States
District Court for Maine—an appeintment roundly condemned
as “political’ and unqualified—but his classical mastery of Roman
Law and his scholarly learning in the civil law, when given an
opportunity for expressien in Admiralty causes, scon brought
him national recognition as the foremost maritime legal anthority,
and his reports were published and cited accordingly. He enjoyed
one of the longest judicial tenures in American history—44 years
—and resigned from the bench in 1866, He died in 1%73.2 He is
perhaps best remembered today not only for his great legal
scholarship, but, like Dr Lushington, alse for his unremitting
efforts to better the lot of the ordinary seaman.

Of all Ware’s great decisions, his most influential was probably
The Rebecea,’ in which he delivered the finest exposition of the
history and jurisprudence of the principle of limitation of liability
which exists in the English language.® It has been held by the

1 See fnfra, pp. 1507, %18 Fed. Cas. g (Mo, 10126} (C. C. Me. 1831}
1 5. AR, WA.W.: Talbot, pp. 40013

t 35 Fed. Cas. 373 (No. 11619} {Dn. Me. 1831).

& Driscussed infra, p. 178,
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Supfeme_ Court to be the foundation of American Admiralty
!aw in this regard,' and citation of The Rebecca is not uncommen
in the present day.? But in virtually every maritime decision,
W&Iff undertook to show the relationship berween Admiralty and
the civil hll‘.ﬁ"a; indeed, Ashur Ware was America’s foremost civilian
ch_aractenze{f by Mr Justice Story as the “ablest and most 1aamed:
mind of United States Adrmiralty.t

The early drift of U.S. Admiralty decisions was clearly toward
expanded jurisdiction, illustrated by Judge Ware's holding in
Steele v. Thacher® that a suit might be maintained in Admiralty
for the wrongful abduction of a child by a shipmaster, the rationale
being thatia Court of Admiraity could award damages for any
tort eommitted principally upon the sea. And because the judicial
expansion of jurisdiction went much further in a shorter perind
of time than in England, the reaction of those who sensed a
threat to the common law was also more swift; Justice William
Iohns-on-sp‘:_-ke for many in declaring: ‘1 think it high time to
E:hen:-k this silent and stealing progress of the admiralty in acquir-
ing jurisdiction to which it has no pretensions.”® This particular
statement so provoked Dr Henry Wheaton, Reporter of the
Supreme Court of the United States, that he resorted to the un-
usu.aI device of a long note following his report of the case, in
which he undertook to rebut Johnson's opinion.? While it :.\ras
perhaps the last public expression of that blunt view—essentially
the same as that of Coke—the words of Mr Justice Johnson were a
clear warning that the old enmity could be prodded into awareness
orice again.

Wi‘th the great similarity between English and American
Admiralty Law, and the earty establishment of reciprocity in the
enforcement of Admiralty judgments,® it soon became common
fz_lr reasoning and precedents established in one country to fe
cited as authority in the other, and the balance seems, probably
because of the greater number and variety of decisions, to have
gone to the use of American authority in England. Not only were

! Nerwich Comgpany v, Weight 13 Wall. (80 .80«
. i \ . WS rog, 116 (28710
; é: ve. Indepenident Towing Compeny, 242 F. Supp. 950, g51 {E.D. La, 1985),
4T?§3;tgq Lame v. Towmsend, 14 Fed, Cas. rofy (No. 8054 (D, Me, 18350,
. alhot, p. 418, %22 Fed. Casa, 1204 {No. 13348) (D, MMe. 18z5),
Ramsay v. Aflegre, 12 Wheat, {25 U.B.) 611, 614 {1827,
:Id., at pp. B4o—3.
See Penhialfow v. Doeane's Administraters, 3 Dall. {3 U.S.) 54 (17953



32 THE ERA OF STOWELL

American opinions heavily cited judicialiy,” but ccqasi-::—naliy it
also appeared that an argument presented to the Admiralty Court
was almost entirely grounded upon American prf:?edentﬁ In
the matter of authority comimon to both lands, one visible pattern
soon emerged as & permanent feature; there can be no stronger
support for any original proposition in Admiralty than a joint
citation of Stowell and Story in agreement, whether by oouase}
or by other great Adeniralty judges, such as Ware® an:zl Lushington.

With a reputation which took firm root in Admiralty Law the
world over, it is little wonder that Lord Stowell has come to be
regarded as the greatest of the judges of the Engltslfl Court of
Admiralty; yet it is not entirely superfluous to exarnine 1€50MnS
for that reputation, and to look at a few decisions which tell
something of the man himself. _

In fairness to his several illustrious predecessors, it must be
pointed out that the availability of these decisions to the profes-
sion at large gave Stowell a tremendous a:ivantag?, for the first
regular reports of causes determined in the ﬁdrmral’ty Court—
Sir Christopher Robinson's—commence with Stowell's accession
to the bench. As Chancellor Eent observed: “The English maritime
law ean now be studied in the adjudged cases, with at least as
rouch profit, and with vastly more pleasure, than in the dry and
formal didactic treatises and ordinances professedly devoted to the
science.'® .

The names of Zouche, Jenkins, Dunn, Hedges, Penrice, and
even {despite the labour of Marsden} Lewes anci.Cgesar wuul.d
undoubtedly have been enhanced by the transcription of their
judgments in a regular series of reports. It would be dangc:ruus,
however, to place too heavy an emphasis upon Ithe mere existence
of reports of Stowell’s decisions, for the quaht?f of reporting in
that day could and did vary; an edition, pubhshec% in 1801, of
Admiralty reports for the years 1776—9 was later held ‘not execs.fted
in 2 satisfactory manner’,% and even in the latter half of the nine-
teenth century, when a precedent was offered, it became necessary

18es, e.g., 7. v. Keyn, (1876) z Ex. B, 83 [C.C.R.]. )
‘S:, efg,. argument of Gainsford Bruce in The Alexandrie, {1B7z) L.R.
A RE, .
3 ¥ Bee, e.sg'?ff’so?t‘:gre w. Prince, 1g Fed. Cas, oso [1 Ware 411] {No, 11257%)
{D. Me, B37).
1 Sge, e.g., The Fusiler, (1865) Br. & Lush. 341, 347
¢ 3 Kent, ¢, 14 * Reddie, vol. 1, intro,, p. viil
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to estimate which of two earlier reports of the case concerned was
the more accurate.! It is possible, therefore, that Stowell had a
good deal to overcome as well as a great deal to gain from the
publication of the Admiralty reports.
If Lord Stowell did have a chronic shortcoming as Admiralty
Judge, it was perhaps a most understandable one: an intense fear
- of prohibition, which restrained him frequently from exercising
jurisdiction over causes which could very reasonably be argued
to have been within the legitimate compass of Admiralty. It cannot
fail to strike the reader of many of Stowell’s judgments how
frequently he referred to the possibility of prohibition if he should
allow the cause to proceed. The remarkable result of this phobia
wag that Stowell was never once prohibited in his entire judge-
ship;® and, in at least one instance, he candidly admitted fear of
prohibition as a factor in his decision to refuse to entertain a suit
in the Admiralty Court.? If this seerns a new and isolated criticism
of Stowell, it can be said that a similar observation was made in
cven stronger terms by no less an authority than Dr Lushington,
who commented in the course of his judgment in The Milford
that: ‘Lord Stowell always stood in awe of a prohibition, and
therefore, as I think, was too abstinent in taking any step which
might, by possibility, expose him to such interference.
1t was in considering the jurisdiction of the Admiralty Court
to eatertain claims by foreign suitors that Dr Lushington made
the remark quoted above; and it is certainly true, whether from
fear of prohibition or for less obvious reasons, that Lord Stowell
showed a particular reluctance to entertain foreign claims, and
especially so where both parties to the suit were foreignb At a
time in later years when American Courts of Admiralty were in
the process of establishing a more open jurisdiction over suits
between foreign parties,® the earlier decisions of Lord Stowell
in this area were viewed with regret; but it is probable that
American judges still harboured some bitterness at decisions of
Stowell which dealt with the claims of American seamen in the

* See remarks of Sir R, Phillimore re The Folant in The St, Ofaf, Q1865 L.R.
2z A &E. 360.
* See Advocate’s argument in The Neptune, (835} 3 Kn P.C. a4, 1o,
" ® The Courtney, (1810} Edw. Adm. 239, 247,
1 [1853) Swab, 36z, 166.
¥ Bee, e.g., The Trwa Friends, (1799) 1 C. Rob. 271, 280,
_ *Bee, e.g., The Bee, 3 Fed. Cas. 41 (No. 2219} (I3, Me., 1836).
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High Court of Admiralty of England—indeed an American
textwriter commented upen two particular cases! {decided at a
time of great political tension between the two nations), in one of
which Stowell refused to grant a wage recovery in accordance
with the terms of a United States statute, while permitting a
wage recovery in the other for a transaction illegal under the laws
of the United States.?

It is also possible that Admiralty Courts in the great ports of
northeastern America were adversely influenced by some of
Stowell's decision involving the difficult problem of the slave
trade; whether decisions in this area were especially agonizing for
Lord Stowell it is impossible to say, but it is unfortunately true
that in at least one case his decision on the law permitted a salved
slaver to carry on her trade without arrest® and that in another
his decision was a strange precutsor to that of Chief Justice Roger
Taney in the case of Dred Scott, holding that a female slave—
appraised value f125—had not become free by reason of her
residence in a non-slavery territory, and that: ‘no injury is done
her by her continuance in a state of slavery...’* When Story
rendered his great decision against the slave trade in La Feune
Eugenie,) his greatest and most painful difficulty, after 2 lengthy
analysis, was the necessity of departing from Stowell's slave
trade decisions.

Stowell was likewise prone to the prejudice of his time against
working women, describing the wages suit of 2 lady seacook as
‘a claim, which I have no particular wish to encourage, for man’s
work done by a female . . ."® Yet this same judgment, in The Fane
and Matilda, is wonderfully illustrative of the qualities that made
Stowell a truly great judge: his scholarship in the Law of Admir-
alty; his warm wit, especially present in a case with humorous
aspects; and his wisdom in balancing the interests, often diverse,
represented in each cause. If he evinced certain shortcomings,
they were of the fundamentally human kind, and characterized
the time a8 well as the man. Over all must stand his achievements

1 The Couriney, {1810) Edw. Adm. 239.
The Maria Theresa, (1813) 1 Dod. 303.
* Conkling, pp. 20—39, 31.
¥ The Trelawney, (1801) 1 C. Rob. a1ba,
& The Sfove, Gaacs, (3827) = Hag. Adm. g4, 100,
® 36 Fed. Cas. 842 {Mo. 15551} {C. C. Mass. 1822).
o The Fare and Matifda, (1322} 1 Hag, Adm. 187, 188,

i
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a8 the architect of the modern Laws of Prize and Satvage,! as
a cila.m_pion of the equitable powers of Admiralty,? and as a ,m:m
of dedication and endurance, whe during his last years on the
bench was so weak in sight and voice that he had to have Dr
Dodson or $ir Christopher Robinson read his judgments aloud in
Court.® _It is uniquely fitting that the greatest tribute paid to
S.towell in his lifetime should have come from a letter written to
h.Lm by tl'}e man perhaps best qualified of any then living to assess
hlslmntnbut:ion to the world of law, Mr Justice Story: “In the
excitement caused by the hostilities then raging between our
countries, I frequently impugned your judgments ..., but on a
calm review of your decisions after 2 lapse of vears...[ have
taken care that they shall form the basis of the maritime law of
the United States .. ." And so from the retrospective vantage of the
present day, 1t i3 not difficult to agree with Holdsworth that
Th-:i.- greatest of all the civilians in the whele history of English
law is William Scott, Lord Stowell.’s

Upon the retirement of Lord Stowell, 8ir Christopher Robinson
became the Admiralty Judge. Robinson was born in 1766, and
attendeq University and Magdalen Colleges, Oxford, graduating
D.C.L. in 1795; in that same year he became a Fellow of Dactors’
Commons; he was the first regular reporter of cases in the High
Court of Admiralty (from 1798 until 1808), and a sometime
Member of Parliament; he became King's Advocate in 180g,
and served as Judge of the Admiralty Court from 1828 until his
death in 1833.%

This five-year period in the Court's history was a completely
tranquil one, business being solely limited to instance matters,

~ and there being very little of it at all.? The jurisdiction and practice

of ‘t!le Court remained static, though quite inexplicably a new
Ed.Itl(?I! ?f a long-outdated treatise, the Praxis Supremae Curiae
Adntirakiiatis, was published in 182g. This book, usually known

- as {:‘Ierke’s_Prm, reflected the Admiraity practice and procedure
- which basically obtained in the Court during the Elizabethan

era; the 182 edition was merely 2 reprint of one published in the

* See Roscoe, Practice, pp. 127-8.
¥ See The Minerva, (1825) 1 Hag. Adm. 247,

*DLNE,
* Reproduced in Holdswerth, HLE.L., vol. 13, p. 670.
¢ Id., p. GAE, * Id., pp. 6Bg—q1; DLN.B,

¥ Bee supra, p. 21.
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previous century, and, taking no account of the intervening

change in emphasis from the proceeding m personam tﬂ,that in

rem, was wholly inferior to the edition of Dr Browne's work

lished in 1802.

?ul'bicar the end of Robinson’s office as Admiralty ‘]E.u:lge, there

was an alteration in the appellate structure of the civil law. The

powers of the High Court of Delegates, which hitherto had heard

all Admiralty and Ecclesiastical appeals, were transferred to thf:
Privy Council,! and a Judicial Committee of the. Prwj.t Couneil
was created to take cognizance of future appeals, mclu&mg‘thcse
from the Vice-Admiralty courts abroad, which had prens:-usl}r
been taken to the High Court of Admiralty.® In terms ui: et:ﬁcmncy
a change was certainly justified, for a separate commission had
previously been required for each of the_sc appeals ‘t:::lthe Kuﬁg
in Chancery’, appointing iudicer delegati—thus requiring, tecf -
nically, a complete reconstitution of the Court of Delegates for

ach case brought before it.®

) Appeliate pfncedure, however, was basically unchanged;
appeal lay from the Court of Admiralty only upon 2 deﬁmtw;
sentence® [final judgment] or a ‘grievance’ [maf;enal errot], an

the appeal was required to be specifically drawn m the latter case,
whereas it might be asked viva voce in the former.? A.ppeal had
to be interposed within ten days of the error, and {n?medgte}}r
upon the sentence if asked orally, nthermgc in writing 1'w1thm
ten days.® The appellant was required to give fresh security for
the appeal, whereupon he prayed and was granted apostles [the
instance record], with a date set by which he bad to fﬁftmcert}fy
to the Judge the steps taken to prosecute the appeal, failing which
the sentence would be executed.? With the transferrof appellate
jurisdiction from the Court of Delegates to the Privy Council,
the apostles were no longer sent to the Lord Chanoeaﬂur for in-
scription and commissioning of delegates, as formerly.? The cause
then proceeded summarily, with an inhibiticn c»f' lower proceed-
ings and a citation to the defence, an appellatory libel and answer,
perusal of the apostles, hearing and sentence.? It should be noted

46

1 Privy Couneil Appeals Act, 1832, 33.

¢ Judicial Committes Act, 1333,8555 2.

1 See A. Browne, vol. 2, p. 20; Sendor, B, 52,

1 !:EBmwne, wol. 2, p. 4353 also Admiralty Court ﬁct.‘i&gu, 517.6

# See A, Browne, vol. 2, pp. 435-5. s Id., p. 436.
 Id, pp. 4378 ® Id., pp. 4359 Id, pp. 439-41.
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that appeals in Admiralty were and are technically trials de #ous,
in that new evidence may be received; but a decision based upon
the legitimate discretion of the instance Judge will not generally
be altered by the appellate court,! a rule preserved in the United
States as well.2

Sir Christopher Robinson, and his successor, Sir John Nicholl,
had equally short tenures as Admiralty Judge; because of the
low ebb of business in the Court under Robinson, bowever, his
judgeship is more difficult to evaluate, The inevitable impression
is that his legal thought was dominated by Stowell, with whom he
had been closely associated throughout the latter’s judicial career;
this is not to say that Robinson was not a skilled civilian, or
incapable of original thought—his judgment in the case of The
Calypso,® with its fine exposition of the history of salvage, shows
the’ opposite. But Robinson never deviated from the pattern of
Stowell’s decision, nor did he establish any important new prin-
ciples in Admiralty Law, though, ironically, his surrogate did estab-
lish the award of salvage to captors of royal fish.* In fairness, it
must be added that Robinson was denied the vehicle which
chiefly brought Stowell to greatness, in that there were no Prize
causes before the Court during his judgeship; he is, nonetheless,
perhaps best viewed as an adequate Admiralty Judge, unblessed
with the brilliance of his predecessor.

Sir John Nicholl was born in 1759; he was educated at and
became a Fellow of St John's Coliege, Oxford, graduating D.C.L.
it £785, and was admitted to Doctors’' Comtmons in the same year;
he served in Parliament from 1802 to 1832, and was notable for
his opposition to Roman Catholic emancipation; he succeeded
Stowell as King's Advocate in 17¢8, becoming Admiralty Judge
upon Robinson’s death in 1833 and holding office until his own
death in 1838; he was also the first Admiralty Judge of the nine-
teenth century to be Dean of the Arches Court, a post which he
‘held from 18og until 1834.°

! See The Clarisse, (1856) Swab. v2g, 134 [P.C.]; but o, The dlwizar, {1970]
¢ L1 Rep. 67 [4pp.L.

3 See Veoton v. United States, 5 Cranch fg U.5.) 281, 283 (t8og); and, of.
. McAllister o. United Staies, 348 US 15 {19540,

¥ (1828} 2 Hag. Adm. 209, esp. pp. 217-18.
* 4 Dr Phillimore, in Lord Warden of Cingue Pores v, The King i it Office of
Admiralty &c., (1831) 2 Hag, Adm. 438,
- * Holdsworth, H E.L., vol. 13, pp. 691-5; DB,
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One of Nicholl’s first tasks as Admiralty Judge was to give
testimony before a select committee of the House of Commons
which had been appointed to evaluate the usefulness of the
Admiralty Court and to make rec:ummendaticps for its improve-
ment. Other principal witnesses included Sir Herl_:ert Jenmer,
Dr Lushington, and H. B. Swabey, the Deputy Ad_m.lfalt].r Regis-
trar, As might be expected, testimony by the Fw_:ha_ns_ ran to
complaints of the imperfections in the Court’s jurisdiction an-:i
recommendations that the jurisdiction given to the Judge by his
pavent—super altum mare—and in all rivers up to the first bridge
within the range of tidal flux—be realized, and that the Gourt
be given cognizance of legal title, ship mortgages, charter-parties,
average, etc.' More surprisingly, the testimony of common [awyers
who appeated as witnesses was generally in support gf that of
the civilians, and Sir MNicholas Tindal, Lord Chief Justice of the
Common Pleas, was among those who advecated an enlarg?mer’lt
of the jurisdiction of the Admirafty Court.® The' Conmntt&es
final recommendations were, concerning the Court's jurisdiction,
a great triumph for the civilians; they were also most portentous
for the future of the civil law in England, as will later be seen.

It may be fairly said that Nicholl was a stronger Judge than hfs
immediate predecessor; though a close associate of Stowell's
over an even longer period than Robinson, Nicholl seems to have
been more inspired than dominated by that re:]atmnshlp. ‘He
had a sense of the prerogative power, partlcs.ﬂ:afly in pronouncing
contempt,® and was never hesitant in exercising the Admiralt{
jurisdiction over maritime claims, though, as in The Neptune,
where he claimed the existence of 2 maritime lien for material-
men upon the proceeds of an action i rem despite the lack of s_uf:h
a lien on the res, he occasionally suffered reversal by the Judicial

mmittee, o
COIt fell to Nicholl to render the cfassigr and flcﬁltaluw-e _]udgg;_
ments upon the Admiralty jurisdiction of droits; in the course
one in:;rgc{l}ibl},r complicated case, R. v. Foriy-Nine Cashs of qund}r,ﬁ
he was required to make a determination upon eacl!l of th_e items
according to its topographic position at recovery; his holding was

1 See, &0, testimony of Wi, Fox, Pruct;r; in Admicalty, in Parliamentary

i, (H.C. t}, p. 68.
Pafgree[lgi-sﬂ gﬁ}:hﬁ]?ﬁ;ﬁ}ﬁ%ﬁ}h‘: 15 Augast), p. 135.
8 See, e.p., Wollie v, Mot & French, (1827) 1 Hag. Ecc. 28 [Arches].
b {13::4) 7 Hag, Adm. 120; rev’d, 3 Kn, P.C. g4, P (1536) 3 Hag. Adm. 257,
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that those casks picked up on the high seas, those found beyond
low water, and those found floating on the ebb tide above the
low-water mark—never having bottomed—-were properly droits
of Admiralty, whereas those bobbing on the ebb tide and oc-
casionally striking bottom, and these grounded on the ebb tide,
though not necessarily high-and-dry, were wreck within the right
of the lord of the manor, But Nicholl himself effectively over-
ruled this Tast proposition in the subsequent case of R. v. Two
Casks of Talloe, where he said: ‘T cannot agree . . , that things
having once touched the ground thereby necessarily become the
property of the lord of the manor"—a decision which later enabled
Dr Lushington to hold that in the case of a vessel stranded on the
ebb tide and seized by the bailiff for the lord of the manor, but
retaken on the flood tide and condemned as droits of Admiralty,
the lord of the manor had no claim upon the proceeds of the sale
of the vessel in Admiralty.?

Two of Nicholl’s decisions were of particular importance to the
later development of the substantive Law of Admiralty; in one
of these cases he pioneered the right-of-way of sailing vessels
over steamships,® a principle today enshrined in the International
- Rules of the Nautical Road? and applied by Admiralty Courts
~ the world over. In the other case, Nicholl held for the first time
that judgment in an action i rem might be decreed and enforced
in excess of the value of the res:$ the subsequent impact of this
decision has been very considerable,® and it js greatly to be
regretted that Nicholl neither cited authority nor gave reasoning
in its support.

The death of Sir John Nicholl saw an end to the era of Lord
Stowell’s direct influence upon the development of the English
Court of Admiralty; through Sir Christopher Robinson, whom
he outlived, Stowell's personal influence was transmitted after
the termination of his own serviceupon the bench; through Nichell,

. though in lesser degree, Stowell’s personal influence survived
his own death.

The era of Stowell had seen the laying of a foundation—the
next would see both construction and collapse.

© '{1837) 3 Hag. Adm. 204, 2089, * The Pauline, {1845) 2 W, Rob. 158,
- * The Perth, (1838) 3 Hag. Adm. 414

- 1 8ee 1960 Internatinnat Rules, Buke 20{a),
¥ The Triune, (1834) 3 Hag. Adm. 1 i4. " See mfra, pp. 171-2, 180.




