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COMMENTARIES

ON THE

LAWS or ENGLAND.

BOOK THE FOURTH.
or PUBLIC WRONGS.

e —

CHAPTER THE FIRST.

or THE NATURE or CRIMES; anp
taeiR PUNISHMENT.

‘WWE are now arrived at the fourth and last branch of

these Commentaries; which treats of public wrongs, or
crimes and misdemesnors. For we may remember that, in
the beginning of the preceding volume *, wrongs were divided
into two species : the one private, and the other public. Pri-
vate wrongs, which are frequently termed civil injuries, were
the subject of that entire book : we are now therefore, lastly,
to proceed to the consideration of public wrongs, or crimes
and misdemesnors; with the means of their prevention and
punishment. In the pursuit of which subject I shall consider,
in the first place, the general nature of crimes and punish-
ments ; secondly, the persons capable of committing crimes;
thirdly, their several degrees of guilt, as principals, or acces-
saries ; fourthly, the several species of crimes, with the pu-

" Book IIL ch, 1.
VOL. IV, B

(2]

=



[s1

* PUBLIC Boox IV.

the mischief complained of, who can from experience fore-
see the probable consequences of those which are now pro-
posed, and whbo will judge without passion or prejudice how
adequate they are to the evil. It is never usual in the house
of peers even 10 read a private bill, which may affect the
property of an individual, without first referring it to some of
the learned judges. and bearing their report thereonc. And
surely equal precaution is necessary, when laws are to be
established, which may affect the property, the liberty, and
perhaps even the lives of thousands. Had such a reference
taken place, it is impossible that in the eighteenth century it
could ever have been made a capital crime, to break down
(however maliciously) the mound of a fishpond, whereby any
fish shall escape; or to cut down a cherry-tree in an orchard ',
Were even a committee appointed but once in an hundred
years to revise the criminal law, it could not have continued
to this hour a felony, without benefit of clergy, to be seen for
one mouth in the company of persons who call themselves, or

are called, Egyptians *. (1)

It is true, that these outrageous penalties, being seldom
or never inflicted, are hardly known to be law by the public:
but that rather aggravates the mischief, by laying a snare for
the unwary. Yet they cannot but occur to the observation
of any one, who hath undertaken the task of examining the
great outlines of the English law, and tracing them up to
their principles: and it is the duty of such a one to hint them
with decency to those, whose abilities and stations enable

¢ See Vol. II. p. 345. s Seat. 5 Elix. ¢. 20,
¢t Seat. 9 Geo. L. c. 22 31 Geo. II. c.42.

(1) The s G.1. c.22. which was made perpetual by the 31G. 2. c.42.,
has been in great measure repesled as to its capital punishments; the two
offences mentioned in the text are now punishable, the first by seven years’
transportation, or imprisonment with or without hard labour for any term
not exceeding three years, and the second by transportation for life, or any
term not less than seven years, or imprisonment with or without hard la-
bour for any term not exceeding seven years. The 5 Eliz. c. 20. has been re-
pealed by the 23 G. 3. c.51., as well as so much of a statute of 1&2P.
&M, c.4. as made it a capital felony for persons calling themselves Egyp-
tians, to remain one month in England, by 1 G.4.c.116. By this last
named statute, the 1 G.4. c.115., and several later enactments, the parts
of several statutes which mﬂlcted capital punishment for disproportionately
small offences, were repealed ; and smaller penalties, where necessary, were
imposed. These will be specified in their proper places.




Ch.1. - WRONGS. 5

them to apply the remedy. Having therefore premised this
apology for some of the ensuing remarks, which might other-
wise seem to savour of arrogance, I proceed now to consider
(in the first place) the general nature of crimes.

I. A criME, or misdemesnor, is an act committed, or
omitted, in violation of a public law, either forbidding or
commanding it. This general definition comprehends both
crimes and misdemesnors ; - which, properly speaking, are
mere synonymous terms ; though, in common usage, the word
¢ crimes” is made to denote such offences as are of a deeper
and more atrocious dye ; while smaller faults, and omissions
of less consequence, are comprised under-the gentler name of
 misdemesnors” only. (2)

“Tre distinction of public wrongs from private, of crimes
and misdemesnors from civil injuries, seems principally to
consist in this : that private wrongs, or civil injuries, are an
infringement or privation of the civil rights which belong to
individuals, considered merely as individuals: public wrongs,
or crimes and misdemesnors, are a breach and violation of
the public rights and duties, due to the whole community,
considered as a community, in it’s social aggregate capacity.
As if I detain a field from another man, to which the law has
given him a right, this is a civil injury, and not a crime: for
here only the right of an individual is concerned, and it is im-
material to the public, which of us is in possession of the land :
but treason, murder, and robbery are properly ranked among
crimes; since, besides the injury done to individuals, they strike
at the very being of society, which cdnnot possibly subsist where
actions of this sort are suffered to escape with impunity.

(2) In thie English law offences are technically divided into felonies and
misdemesnors,— under the latter term are comprised all offences which
are not felonies, whether against common or statute law, whether indict-
able or subject only to summary punishment. The French law has three
terms, distinguishing between  crimes,” * delits,” and “ contraventions;”
the first are those offences, of which the punishment renders the party
infamous, and rather aims to inflict suffering on him than to produce his
amendment; the second, those of which the punishment aims to reform
the offender ; the third, correspond in great measure to the class of of-
fences punishable summarily by the English law, offences against the police,
and good order of the community. Code Penal Disp. Prel. Art. 1.

B 3






Ch.1. WRONGS. v

ample satisfaction, as well for the private injury as for the
public wrong. (8)

Uron the whole we may observe, that in taking cogni-
zance of all wrongs, or unlawful acts, the law has a double
view, viz. not only to redress the party injured, by either
restoring to him his right, if possible, or by giving him an
equivalent; the manner of doing which was the object of
our inquiries in the preceding book of these Commentaries;
but also to secure to the public the benefit of society, by pre-
venting or punishing every breach and violation of those laws,
which the sovereign power has thought proper to establish
for the government and tranquillity of the whole. What
those breaches are, and how prevented or punished, are to be
considered in the present book.

I1. THE nature of crimes and misdemesnors in general be-
ing thus ascertained and distinguished, I proceed, in the next
place, to consider the general nature of punishments : which
are evils or inconveniences consequent upon crimes and mis-
demesnors; being devised, denounced, and inflicted by human
laws, in consequence of disobedience or misbehaviour in those,
to regulate whose conduct such laws were respectively made.
And herein we will briefly consider the power, the end, and
the measure of human punishment.

- 1. As to the power of human punishment, or the right of
the temporal legislator to inflict discretionary penalties for

(3) It is not very eagy in theory, and quite impossible according to the
English law, to lay down any single principle by which to distinguish crimes
from civil injuries, - public from private wrongs. In theory, every wilful
violation of another’s right, however committed, and to whatever extent,
is a crime, and so a public wrong. By the English law a distinction exists,
but it seems wholly technical; depending sometimes on the situation of the
agent§ sometimes on the nature or relations of the thing which is the ob- .
ject of the act; sometimes on the manner in which the act is done; some-
times on the consequences of the act, the time of doing it, and other
grounds which it would be useless here to enumerate, because they can.
only be learned thoroughly by an acquamtance with the law itself. This
however will explmn, why much of the reasoning in the text is necessarily
unsatisfactory ; because it is an attempt to explain upon one prmuple.
what has been founded upon many.

B 4






Ch.1.. WRONGS. 8

society ; it was calculated for, and has long contributed to,
their own security.

Twuis right therefore, being thus conferred by universal

consent, gives to the state exactly the same power, and no

more, over all it’s members, as each individual member had
naturally over himself or others. Which has occasioned
some. to doubt, how far a human legislature ought to inflict

capital punishments for positive offences ; offences against the

municipal law only, and not against the law of nature : since
no individual has, naturally, a power of inflicting death upon
himself or athers for actions in themselves indifferent. With
regard to offences mala in se, capital punishments are in some
instances inflicted by the immediate command of God himself
to all mankind ; as in the case of murder, by the precept de-
livered to Noah, their common ancestor and representative,
¢ whoso sheddeth man’s blood, by man shall his blood be
“shed’.” In other instances they are inflicted after the ex-
ample of the Creator, in his positive code of laws for the re-
gulation of the Jewish republic: as in the case of the crime
against nature. But they are sometimes inflicted without
such express warrant or example, at the will and discretion of
the human legislature ; as for forgery, for theft, and sometimes
for offences of a lighter kind. Of these we are principally to
speak ; as these crimes are, none of them, offences against
natural, but only against social rights; not even theft itself,
unless it be accompanied with violence to one’s house or per-
son : all others being an infringement of that right of property,
which, as we have formerly seen ™, owes it’s origin not to the
law of nature, but merely to civil society.

THE practice of inflicting capital punishments, for offences
of human institution, is thus justified by that great and good
man, sir Matthew Hale™: “ When offences grow enormous,
¢ frequent, and dangerous to a kingdom or state, destructive
¢ or highly pernicious to civil societies, and to the great in-.
¢ security and danger of the kingdom or it’s inhabitants,
¢ severe punishments, and even death itself, is necessary to
¢ be annexed to laws in many cases by the prudence of law-

" 1Gemix.6. ™ BookIL c.l. " 1 Hal. P. C.13.

[91]






Ch. 1. WRONGS. 1

To shed the blood of our fellow-creature is a matter that
requires the greatest deliberation and the fullest conviction
of our own authority : for life is the immediate gift of God
to man; which neither he can resign, nor can it be taken
from him, unless by the command or permission of him who
gave it; either expressly revealed, or collected from the
laws of nature or society by clear and indisputable demon-
stration.

I wouLp not be understood to deny the right of the legis-
lature in any country to enforce it’s own laws by the death
of the transgressor, though persons of some abilities have
doubted it; but only to suggest a few hints for the consider-
ation of such as are, or may hereafter become, legislators.
When a question arises, whether death may be lawfully in-
flicted for this or that transgression, the wisdom of the laws
must decide it; and to this public judgment or decision all
private judgments must submit ; else there is an end of the
first principle of all society and government. The guilt of
blood, if any, must lie at their doors, who misinterpret the
extent of their warrant ; and not at the doors of the subject,
who is bound to receive the interpretations that are given by
the sovereign power.

2. As to the end or final cause of human punishments.
This is not by way of atonement or expiation for the crime
committed ; for that must be left to the just determination
of the Supreme Being: but as a precaution against future
offences of the same kind. This is effected three ways : either
by the amendment of the offender himself; for which pur-
pose all corporal punishments, fines, and temporary exile or
imprisonment are inflicted: or, by deterring others by the
dread of his example from offending in the like way, * w
« poena (as Tully P expresses it) ad paucos, metus ad omnes,
s perveniat;” which gives rise to all ignominious punish-
ments, and to such executions of justice as are open and
public: or, lastly, by depriving the party injuring of the
power to do future mischief; which is effected by either put-
ting him to death, or condemning him to perpetual confine-
ment, slavery, or exile. The same one end, of preventing

P Pro Cluentio, 46.

[12]






Ch. 1. WRONGS. s

and Diodorus Siculus, that whoever without sufficient cause
was found with any mortal poison in his custody, should him-
self be obliged to take it. But, in general, the difference of
persons, place, time, provocation, or other circumstances,
may enhance or mitigate the offence; and in such cases re-
taliation can never be a proper measure of justice. If a no-
bleman strikes a peasant, all mankind will see, that if a court
of justice awards a return of the blow, it is more than a just
compensation. (5) On the other hand, retaliation may, some-
times, be too easy a sentence; as, if a man maliciously should
put out the remaining eye of him who had lost one before, it
is too slight a punishment for the maimer to lose only one of
his : and therefore the law of the Locrians, which demanded
an eye for an eye, was in this instance judiciously altered by
decreeing, in imitation of Solon’s laws 9, that he who struck
out the eye of a one-eyed man, should lose both his own in
return. Besides, there are very many crimes, that will in no
shape admit of these penalties, without manifest absurdity
and wickedness. Theft cannot be punished by theft, defam-
ation by defamation, forgery by forgery, adultery by adultery,
and thelike. And we may add, that those instances, wherein
retaliation appears to be used, even by the divine authority,
do not really proceed upon the rule of exact retribution, by
doing to the criminal the same hurt he has done to his neigh-
bour, and no more; but this correspondence between the
crime and punishment is barely a consequence from some
other principle. Death is ordered to be punished with death;
not because one is equivalent to the other, for that would be
expiation, and not punisbment. Nor is death always an equi-
valent for death: the execution of a needy decrepit assassin

is a poor satisfaction for the murder of a nobleman in the

bloom of his youth, and full enjoymeént of his friends, his

honours, and his fortune. But the reason upon which this

sentence is grounded seems to be, that this is the highest

penalty that man can inflict, and tends most to the security

of mankind ; by removing one murderer from the earth, and

setting a dreadful example to deter others: so that even this

grand instance proceeds upon other principles than those of

9 Pott. Ant. b. 1. c. 26.

(5) See Aristotle’s El.hid, b. v. ch. 5., where the same argument is pur-
sued.

[14]






Ch. 1. WRONGS. 16

should be taken to prevent that injury, and of course under
this aggravation the punishment should be more severe.
Therefore treason in conspiring the king’s death is by the
English law punished with greater rigour than even actually
killing any private subject. And yet, generally, a design to
transgress is not so flagrant an enormity, as the actual com-
pletion of that design. For evil, the nearer we approach it,
is the more disagreeable and shocking: so that it requires
more obstinacy in wickedness to perpetrate an unlawful ac-
tion, than barely to entertain the thought of it: and it is an
encouragement to repentance and remorse, even till the last
stage of any crime, that it never is too late to retract: and
that if a man stops even here, it is better for him than if he
proceeds: for which reason an attempt to rob, to ravish, or
to kill (6), is far less penal that the actual robbery, rape, or
murder. But in the case of a treasonable conspiracy, the
object whereof is the king’s majesty, the bare intention will
deseérve the highest degree of severity; not because the in-
tention is equivalent to the act itself, but because the greatest
rigour is no more than adequate to a treasonable purpose of
the heart, and there is no greater left to inflict upon the ac-
tual execution itself.

AgaiN: the violence of passion, or temptation, may some-
times alleviate a crime; as theft, in case of hunger, is far
more worthy of compassion that when committed through
avarice, or to supply one in luxurious excesses. To kill a
man upon sudden and violent resentment, is less penal than
upon cool deliberate malice. The age, education, and cha-
racter. of the offender; the repetition (or otherwise) of the
offence; the time, the place, the company wherein it was

committed ; all these, and a thousand other incidents, may -

aggravate or extenuate the crime ‘.

t Thus Demosthenes (in his oration ¢ malice, not by heat of wine, in the
against Midias) finely works up the ¢ momning, publicly, before strangers
sggravations of the insults he had re- ¢ as well as citizens; and that in the
ceived. ¢ I wasabused,” says he, by ¢ temple, whither the duty of my
“ my enemy, in cold blood, out of ¢ office called me.”

(6) See post. p. 196. n.

h

[16)
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Ch. 1. WRONGS. 18

YET, though in this instance, we may glory in the wisdom -

of the English law, we shall find it more difficult to justify
the frequency of capital punishment to be found therein; in-
flicted (perhaps inattentively) by a multitude of successive in-
dependent statutes, upon crimes very different in their natures.
It is a melanchoiy truth, that among the variety of actions
which men are daily liable to commit, no less than an hundred
and sixty have been declared by act of parliament® to be
felonies without benefit of clergy; or, in other words, to be
worthy of instant death. So dreadful a list, instead of dimi-
nishing, increases the number of offenders. The injured,
through compassion, will often forbear to prosecute; juries,
through compassion, will sometimes forget their oaths, and
either acquit the guilty or mitigate the nature of the offence ;
and judges, through compassion, will respite one half of the
convicts; and recommend them to the royal mercy. Among
so many chances of escaping, the needy and hardened offender
overlooks the multitude that saffer ; he boldly engages in some
desperate attempt, to relieve his wants or supply his vices:
and, if unexpectedly the hand of justice overtakes him, he
deems himself peculiarly unfortunate, in falling at last a sactis
fice to those laws, which long impunity has taught him to
contemn. (9)

b See Ruffhead’s index to the statutes (tit. Felony), and the acts which have

- since been made.

(9) Without embarking in the question of capital punishment, which is
far too difficult and complicated to be satisfactorily discussed in a note, it
is right to observe, that the spirit of the legislature latterly has leaned very

much to the humane and moderate reasoning of the author. Capital:

punishment has been rarely imposed, and in many instances been taken
away since the commencement of the regency of his present majesty.

[19]
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some open evidence of an intended crime, is necessary in
order to demonstrate the depravity of the will, before the
man is liable to punishment. And, as a vicious will without a
vicious act is no civil crime, so, on the other hand, an un-
warrantable act without a vicious will is no crime at all. So
that to constitute a crime against human laws, there must
be, first, a vicious will; and, secondly, an unlawful act conse-
quent upon such vicious will.

Now there are three cases, in which the will does not join
with the act: 1. Where there is a defect of understanding.
For where there is no discernment, there is no choice; and
where there is no choice, there can be no act of the will,
which is nothing else but a determination of one’s choice to
do or to abstain from a particular action: he, therefore, that
has no understanding, can have no will to guide his conduct.
2. Where there is understanding and will sufficient, residing in
the party; but not called forth and exerted at the time of the
action done; which is the case of all offences committed by
chance or ignorance. Here the will sits neuter; and neither
concurs with the act, nor disagrees to it. 8. Where the ac-
tion is constrained by some outward force and violence. Here
the will counteracts the deed; and is so far from con-
curring with, that it loaths and disagrees to, what the man is
obliged to perform. It wil be the business of the present
chapter briefly to consider all the several species of defect in
will, as they fall under some one or other of these general
heads: as infancy, idiocy, lunacy, and intoxication, which
fall under the first class; misfortune, and ignorance, which
may be referred to the second; and compulsion or necessity,
which may properly rank in the third.

1. First, we will consider the case of infancy, or nonage;
which is a defect of the understanding. Infants, under the
age of discretion, ought not to be punished by any criminal
prosecution whatever®. What the age of diseretion is, in
various nations is matter of some variety. The civil law dis-
tinguished the age of minors, or those under twenty-five
years old, into three stages: infantia, from the birth till seven

2 ] Hawk. P.C. 2.
c$8

[22]
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fourteen could he be supposed innocent, of any capital crime
which he in fact committed. But by the law, as it now
stands, and has stood at least ever since the time of Edward
the third, the capacity of doing ill, or contracting guilt, is
not so much measured by years and days, as by the strength
of the delinquent’s understanding and judgment. For ‘one
lad of eleven years old may have as much cunning as another
of fourteen : and in these cases our maxim is, that “malitia
¢ suppiet actatem.” Under seven years of age indeed an in-
fant cannot be guilty of felony®; for then a felonious dis-
cretion is almost an impossibility in nature : but at eight years
old he may be guilty of felony. Also, under fourteen, though
an infant shall be prima facie adjudged to be doli incapaxr ;
yet if it appear to the court and jury, that he was doli capas,
and could discern between good and evil, he may be convicted
and suffer death. Thus a girl of thirteen has been burnt for
killing her mistress: and one boy of ten, and another of nine
years old, who had killed their companions, have been sen-
tenced to death, and he of ten years actually hanged; be-
cause it appeared upon their trials, that the one hid himself,
and the other hid the body he had killed, which hiding
manifested a consciousness of guilt, and a discretion to dis-
cern between good and evil®. And there was an instance in
the last century where a boy of elght years old was tried at
Abingdon for firing two barns; and, it appearing that he had
malice, revenge, and cunning, he was found guilty, con-
demned, and hanged accordingly® Thus also, in very
modern times, a boy of ten years old was convicted on his
own confession of murdering his bedfellow, there appearing
in his whole behaviour plain tokens of a mischievous dis-
cretion ; and, as the sparing this boy merely on account of his
tender years might be of dangerous consequence to the pub-
lic by propagating a notion that children might commit such
atrocious crimes with impunity, it was unanimously agreed by
all the judges that he was a proper subject of capital punish-
ment’. But, in all such cases, the evidence pf that malice

¢ Mir.c. 4. §16. 1 Hal, P.C.27: * Emlyn on ! Hal. P.C. 25.
f Dalt. Just, c. 147. ! Foster. 73.
. 8 1 Hal, P. C. 26, 27.
C 4
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cution'. Indeed, in the bloody reign of Henry the eighth, a
statute was made®, which enacted, that if a person, being
compos mentis, should commit high treason, and after fall into
madness, he might be tried in his absence, and should suffer
death, as if he were of perfect memory. But this savage and
inhuman law was repealed by the statute 1 & 2 Ph. & M.
c. 10. For, as is observed by sir Edward Coke®, ¢ the exe-
¢ cution of an offender is for example, w poena ad paucos,
¢ metus ad omnes perveniat : but so it is not when a madman
¢ is executed ; but should be a miserable spectacle, both against
¢ law, and of extreme inhumanity and cruelty, and can be no
¢ example to others.” But if there be any doubt, whether
the party be compos or not, this shall be tried by a jury. And
if he be so found, a total idiocy, or absolute insanity, excuses
from the guilt, and of course from the punishment, of any cri-
minal action committed under such deprivation of the senses :
bat, if a lunatic hath lucid intervals of understanding, he shall
answer for what he does in those intervals as if he had no de-
ficiencyo. Yet in the case of absolute madmen, as they are
not answerable for their actions, they should not be permitted
the liberty of acting unless under proper control ; and, in par-
ticular, they ought not be suffered to go loose, to the terror of
the king’s subjects. It was the doctrine of our antient law,
that persons deprived of their reason might be confined till
they recovered their senses P, without waiting for the forms of
a commission or other special authority from the crown : and
now, by the vagrant acts9, a method is chalked out for im-
prisoning, chaining, and sending them to their proper

homes. (2)
i 1 Hal. P.C s4. © 1 Hal. P.C. 81.
= 33 H.VIIL c. 20. P Bro. Abr. tit. Corone. 101.
® 3 Inst.6. . 9 17Geo. II c. 5.

(2) The 39 & 40 G.3. c.94. has provided for the different cases in which
a lunatic may appear before a jury, both where it is in evidence that he was
insane at the time of committing the act charged upon him, and where
he shall appear so at the time of arraignment or of trial. In the first case,
the jury instead of a general verdict of acquittal, are directed to find his
insanity specially, and whether they acquit him on that ground. In the
latter cases, a jury shall be impanelled for the purpose of trying whether
the prisoner be lunatic or otherwise at that time. If the verdict in either
case establish the insanity, the prisoner must be kept in strict custody until

the king’s pleasure be known for the future disposal of him. B
y
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Here the will observes a total neutrality, and does not co-
operate with the deed; which therefore wants one main in-
gredient of a crime. Of this, when it affects the life of
another, we shall find more occasion to speak hereafter ; at
present only observing, that if any accidental mischief hap-
pens to follow from the performance of a lawfil act, the party
stands excused from all guilt: but if a man be doing any
thing unlawfid, and a consequence ensues which he did not
foresee or intend, as the death of a man or the like, his want
of foresight shall be no excuse; for, being guilty of one of-
fence, in doing antecedently what is in itself unlawful, he is
criminally guilty of whatever consequence may follow the first
misbehaviour *. (8)

V. F1rTHLY ; ignorance or mistake is another defect of
will; when a man, intending to do a lawful act, does that
which is unlawful. For here the deed and the will acting
separately, there is not that conjunction between them, which
is necessary to form a criminal act. But this must be an

ignorance or mistake of fact, and not an error in point of -

law. As if a man, intending to kill a thief or housebreaker
in his own house, by mistake kills one of his own family,
this is no criminal action?: but if a man thinks he has a
right to kill a person excommunicated or outlawed, wherever
he meets him, and does so; this is wilful murder. For a
mistake in point of law, which every person of discretion
not only may, but is bound and presumed to know, is in cri-
minal cases no sort of defence. Ignorantia juris, quod quisque
tenetur scire, neminem excusal, is as well the maxim of our
own law *, as it was of the Roman *.

VL. A sixtH species of defect of will is that arising from
compulsion and inevitable necessity. These are a constraint
upon the will, whereby a man is urged to do that which

* 1 Hal. P.C. 89. * Plowd. 343.
7 Cro. Car. 538. * Ff. 22.6. 9.

(3) By * unlawful,” is intended here any act morally wrong, that which
18 madum in se ; for if it was barely malum prohibitum, as shooting at game
by a person not qualified by statute law to use a gun for that purpose, the
party will not be answerable for the unforeseen consequence. Foster, 259.
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‘Which doctrine is at least a thousand years old in this king-
dom, being to be found among the laws of king Ina, the West
Saxon ¢. And it appears that among the northern nations on
the continent, this privilege extended to any woman trans-
gressing in concert with a man, and to any servant that com-
mitted a joint offence with a freeman; the male or freeman
only was punished, the female or slave dismissed: « procul
¢ dubio quod alterum libertas, alterum necessitas impelleret*.”
But (besides that in our law, which is a stranger to slavery,
no impunity is given to servants, who are as much free agents
as their masters) even with regard to wives this rule admits of
an exception in crimes that are mala in se, and prohibited by
the law of nature, as murder and the like : not only because
these are of a deeper dye, but also, since in a state of nature
no one is in subjection to another, it would be unreasonable to
screen an offender from the punishment due to natural crimes,
by the refinements and subordinations of civil society. In
treason also, (the highest crime which a member of society
can, as such, be guilty of,) no plea of coverture shall excuse
the wife ; no presumption of the husband’s coércion shall ex-
tenuate her guilt f: as well because of the odiousness and dan-
gerous consequences of the crime itself, as because the husband,
having broken through the most sacred tie of social commu-
nity by rebellion against the state, has no right to that
obedience from a wife, which he himself as a subject has for-
gotten to pay. In inferior misdemesnors also we may remark
another exception ; that a wife may be indicted and set in the
pillory wrtk her husband, for keeping a brothel ; for this is an
offence touching the domestic oeconomy or government of the
house, in which the wife has a principal share; and is also
such an offence as the law presumes to be generally conducted
by the intrigues of the female sex®. And in all cases, where
the wife offends alone, without the company or coércion of her
husband, she is responsible for her offence, as much as any
feme-sole. (4)

4 cap. 57. Wilk. 24. f 1 Hal. P.C.47.
¢ Stiernh. de jure Sueon. I.2. c.4. * 1 Hawk. P. C.2,8.

(4) Wherever coverture excuses a wife from punishment, it is upon the
principle laid down in the text, of a coercion of the moral will ; but that
principle is not allowed to prevail in the highest, or the lowest offences.
In the highest, as treason and murder, it is over-ruled, not so much, I con-

ceive,
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human magistrates are only the executioners of divine punish-~
ment. And therefore, though a man be violently assauited,
and hath no other possible means of escaping death, but by
killing an innocent person; this fear and force shall not acquit
him of murder; for he ought rather to die himself, than es-
cape by the murder of an innocent™. But in such a case he
is permitted to kill the assailant ; for there the law of nature,
and self-defence, it’s primary canon, have made him his own
protector.

8. THERE is a third species of necessity, which may be
distinguished from the actual compulsion of external force or
fear ; being the result of reason and reflection, which act upon
and constrain &8 man’s will, and oblige him to do an action,
which without such obligation would be criminal. And that
is, when a man has his choice of two evils set before him, and,
being under a necessity of choosing one, he chooses the least
“ pernicious of the two. Here the will cannot be said freely to
exert itself, being rather passive than active; or, if active, it is
rather in rejecting the greater -evil than in choosing the less.
Of this sort is that necessity, where a man by the command-
ment of the law is bound to arrest another for any capital
offence, or to disperse a riot, and resistance is made to his

_authority : it is here justifiable and even necessary to beat, to
wound, or perhaps to kill the offenders, rather than permit
the murderer to escape, or the riot to continue. For the pre-
servation of the peace of the kingdom, and the apprehending
of notorious malefactors, are of the utmost consequence to the
public; ‘and therefore excuse the felony, which the killing

would otherwise amount to®.

4. THERE is yet another case of necessity, which has oc-
casioned great speculation among the writers upon general
law; viz. whether a man in extreme want of food or cloathing
may justify stealing either, to relieve his present necessities ?
And this both Grotius © and Puffendorf?, together with many
other of the foreign jurists, hold in the affirmative ; maintain-
ing by many ingenious, humane, and plausible reasons, that
in such cases the community of goods by a kind of tacit eon-

=1 Hal P, C.51. © dejure b. & p. L.2. c.2.
* Ibid. &3, P defuren. $g. L9 ¢6.
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constitution.” Therefore our laws ought by no means to be
taxed with being unmerciful for denying this privilege to
the necessitous ; especially when we consider, that the king,
on the representation of his ministers of justice, hath a power
to soften the law, and to extend mercy in cases of peculiar
hardship. An advantage which is wanting in many states,
particularly those which are democratical ; and these have in
it’s stead introduced and adopted, in the body of.the law
itself, a multitude of circumstances tending to alleviate it's
rigour. But the founders of our constitution thought, it better
%o vest in the crown the power of pardoning particular objects
of compassion, than to countenance and establish theft by one
general undistinguishing law,

VIL. To these several cases, in which the incapacity of
committing crimes arises from a deficiency of the will, we may
add one more, in which the law supposes an incapacity of doing

.wrong, from the excellence and perfection of the person;
-which extend as well to the will as to the other qualities of
his mind. I mean the case of the king; who, by virtue of
his roysal prerogative, is not under the coércive power of the
law *; which will not suppose him capable of committing a
folly, much less a crime. We are therefore, out of reverence
and decency, to forbear any idle inquiries, of what would be
the consequence if the king were to act thus and thus: since
the law deems so highly of his wisdom and virtue, as not
even to presume it possible for him to do any thing incon-
sistent with his station and dignity ; and therefore has made
no provision to remedy such a grievance. But of this suf-
ficient was said in a former volume ", to which I must refer
the reader.

v 1 Hal P.C. 44. © Book 1. ch.7. pag. 244.

-
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death thereupon ensues; in every of these cases the party

offending is guilty of murder as a principal, in the first de- -

gree. For he cannot be called an accessory, that necessarily
pre-supposing a principal : and the poison, the pitfall, the
beast, or the madman, cannot be held principals, being only
the instruments of death. As therefore he must be certainly
guilty either as principal or accessory, and cannot be so as
accessory, it follows that he must be guilty as principal, and
if principal, then in the first degree; for there is no other
criminal, much less a superior in the guilt, whom he could
aid, abet, or assist f,

I1. AN accessory is he who is not the chief actor in the
offence, nor present at it's performance, but is someway con-
cerned therein, either before or after the fact committed. In
considering the nature of which degree of guilt, we will, first,
examine, what offences admit of accessories, and what not:
secondly, who may be an accessory defore the fact: thirdly,
who may be an accessory affer it: and lastly, how accessories,
considered merely as such, and distinct from principals, are
to be treated.

1. Axp, first, as to what offences admit of accessories,
and what not. In high treason there are no accessories, but
all are principals: the same acts, that make a man accessory
in felony, making him a principal in high treason, upon ac-
count of the heinousness of the crimes. Besides it is to be
considered, that the bare intent to commit treason is many
times actual treason : as imagining the death of the king, or
conspiring to take away his crown. And, as no one can
advise and abet such a crime without an intention to have it
done, there can be no accessories before the fact; since the
very advice and abetment amount to prifcipal treason. But
this will not hold in the inferior species of high treason,
which do not amount to the legal idea of compassing the
death of the king, queen, or prince. For in those no advice
to commit them, unless the thing be actually performed, will
make a man a principal traitor®. In petit treason, murder

f1Hal P.C.617. g2Haw.P.C. ¢t3Inst.138.1Hal P.C. 613.
c.29. §11. h Foster, 342,

D 2
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and felonies with or without benefit of clergy, there may be
accessories : except only in those offences, which by judgment
of law are sudden and unpremeditated, as man-slaughter and
the like; which therefore cannot have any accessories before
the fact’. So too in petit larceny, and in all crimes under
the degree of felony, there are no accessories either defore or
after the fact; but all persons concerned therein, if guilty at
all, are principals*: the same rule holding with regard to
the highest and lowest offences, though upon different rea-
sons. In treason all are principals, propter odium delicti ; in
trespass all are principals, because the law, quae de minimis
non curat, does not descend to distinguish the different shades
of guilt in petty misdemesnors. It is a maxim, that accessorius
sequitur naturam sui principalis' : and therefore an accessory
cannot be guilty of a higher crime than his principal; being
only punished as a partaker of his guilt. So that if a servant
instigates a stranger to kill his master, this being murder in
the stranger as principal, of course the servant is accessory
only to the crime of murder; though, had he been present
and assisting, he would have been guilty as principal of petit
treason, and the stranger of murder ™.

2. As to the second point, who may be an accessory defore
the fact; sir Matthew Hale " defines him to be one, who
being absent at the time of the crime committed, doth yet
procure, counsel, or command another to commit a crime.
Herein absence is necessary to make him an accessory: for
if such procurer, or the like, be present, he is guilty of the
crime as principal. If A then advises B to kill another, and
B does it in the absence of A, now B is principal, and A is
accessory in the murder. And this holds, even though the
party killed be not in rerum naturé at the time of the advice
given. As if A, the reputed father, advises B, the mother of
a bastard child, unborn, to strangle it when born, and she
does so; A is accessory to this murdere. And it is also
settled P, that whoever procureth a felony to be committed,
though it be by the intervention of a third person, is an ac-

i1 Hal. P.C. 615. » 1 Hal. P.C. 616.
k Ibid. 613. 616. ° Dyer.186.
1 5 Inst.189. ? Foster.125.

m g Hawk.P.C. c. 29, § 13.
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even if the husbaul relieves his wife, who have any of them
coinmitted a felony, the receivers become accessories ar post
Justo®. But a feme covert eannot become an accessory by
the receipt and conicealment of her husband; for she is pre-
sumed to att under his coércion, and therefore she is not
- bound, neither ought she, to discover her lord*.

4. Tur last point of inquiry is, how actessories are to be
treated, considered distinct from principals. And the gene-
ral rule of the antient law (borrowed from the Gothie consti-
tutions b) is this, that accessories shall suffer the same punish-
ment as their principals: if one be liable to death, the vther
is also liable©: as, by the laws of Athens, delinquents and
their abettors were to receive the same punishment?. Why
then it may be asked, are such elaborate distinctions made
between accessories and principals, if both are to suffer the
same punishment? For these reasons: 1. To distinguish the
nature and denomination of crimes, that the accused may
know how to defend himself when indicted ; the commission
of an actual robbery being quite a different accusation from
that of harbouring the robber. 2. Because, though by the
ancient common law the rule is as before laid down, that
both shall be punished alike, yet now by the statutes relating
to the benefit of clergy a distinction is made between them:
accessories after the fact being still allowed the benefit of
clergy in all cases, except horse-stealing ¢ and stealing of linen
from bleaching-grounds‘: which is denied to the principals
and accessories before the fact, in many cases; as, among
others, in petit treason, murder, robbery, and wilful burn.
ing®. And perhaps if a distinction were constantly to be
made between the punishment of principals and accessories,
even before the fact, the latter to be treated with a little less
severity than the former, it might prevent the perpetration of
many crimes, by increasing the difficulty of finding a persoh
to execute the deed itself; as his danger would be greater

2 3Inst108. 2 Hawk. P.C. ¢. 29. § 34. ¢ Pott. Antiq. b. 1. c. 26.

*1 Hal. P.C. 621. ¢ Stat, 81 Eliz. ¢.12.
b 8ee Stiernhook, ibid. f Seat, 18 Geo. IL. c.27. (4)
© 3 Intt. 138, s 1 Hal. P.C. 615,

(4) Sece ante p.38. n. 2.
D 4
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CHAPTER THE FOURTH.

ofF OFFENCES acainst GOD anp
RELIGION.

N the present chapter we are to enter upon the detail of
the several species of crimes and misdemesnors, with the
punishments annexed to each by the laws of England. It
was observed in the beginning of this book *, that crimes and
misdemesnors are a breach and violation of the public rights
and duties owing to the whole community, considered as a
community, in it’s social aggregate capacity. And in the
very entrance of these Commentaries ® it was shewn that hu-
man laws can have no concern with any but social and rela-
tive duties, being intended only to regulate the conduct of
man, considered under various relations, as a member of civil
society. All crimes ought therefore to be estimated merely
-according to the mischiefs which they produce in civil so-
ciety¢: and of consequence private vices or breach of mere
absolute duties, which man is bound to perform considered
only es an individual, are not, cannot be, the object of any
municipal law, any farther than as by their evil example, or
other pernicious effects, they may prejudice the community,
and thereby become a species of public crimes. Thus the
vice of drunkenness, if committed privately and alone, is be-
yond the knowledge, and of course beyond the reach of
human tribunals: but if committed publicly, in the face of
the world, it's evil example makes it liable to temporal cen-
sures. The vice of lying, which consists (abstractedly taken)
in & criminal violation of truth, and therefore in any shape
is derogatory from sound morality, is not however taken no-
tice of by our law, unless it carries with it some public ineon-
venience, as spreading false news; or some social injury, as

* Sce pag. 5. ¢ Beccar. ch. 8.
® SceVol. I. pag.123, 124.
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the determination of the ecclesiastical judge ; who had herein
a most arbitrary latitude allowed him. For the general defi-
nition of an heretic given by Lyndewode ®, extends to the
smallest deviation from the doctrines of holy church: ¢ Aae-
¢ reticus est qui dubitat de fide catholica, et qui negligit servare
¢ ea, quae Romana ecclesia statuit, scu servare decreverat.’
Or, as the statute 2Hen.IV. c.15. expresses it in English,
¢ teachers of erroneous opinions, contrary to the faith and
¢ blessed determinations of the holy church.” Very contrary
this to the usage of the first general councils, which defined
all heretical doctrines with the utmost precision and exactness.
And what ought to have alleviated the purishment, the un-
certainty of the crime, seems to have enhanced it in those
days of blind zeal and pious cruelty. It is true that the sanc-
timonious hypocrisy of the canonists went at first no farther
than enjoining penance, excommunication, and ecclesiastical
deprivation, for heresy; though afterwards they proceeded
boldly to imprisonment by the ordinary, and confiscation of
goods in pios usus. But in the mean time they had prevailed
upon the weakness of bigotted princes, to make the civil power
subservient to their purposes, by making heresy not only a
temporal, but even a capital offence : the Romish ecclesi-
astics determining, without appeal, whatever they pleased to
be heresy, and shifiing off to the secular arm the odium and
drudgery of executions: with which they themselves were too
tender and delicate to intermeddle. Nay, they pretended to
intercede and pray, on behalf of the convicted heretic, u¢
citra mortis periculum sententia circa eum moderatur' : well
knowing at the same time that they were delivering the un-
happy victim to certain death. Hence the capital punishments
inflicted on the antient Donatists and Manicheeans by the em-
perors Theodosius and Justinian ™: hence also the constitu-
tion of the emperor Frederic mentioned by Lyndewode ",
adjudging all persons without distinction to be burnt with
fire, who were convicted of heresy by the ecclesiastical judge.
The same emperar, in another constitution °, ordained that if
any temporal lord, when admonished by the church, should
neglect to clear his territories of heretics within a year, it
k cap. de haereticis. " ¢c. de haereticis.

! Decretal. I. 5. £.40. ¢.27. ¢ el 1. 5.4
™ Cod. 1.1, ti2. 5,
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their own power, obtained an act of parliament®, which
sharpened the edge of persecution to it’s utmost keenness.
For, by that statute, the diocesan alone, without the inter-
vention of a synod, might convict of heretical tenets; and
unless the convict abjured his opinions, or if after abjuration
he relapsed, the sheriff was bound er gfficio, if required by
the bishop, to commit the unhappy victim to the flames, with-
out waiting for the consent of the crown. By the statute
2Hen. V. ¢. 7. lollardy was also made a temporal offence,
and indictable in the king’s courts; which did not thereby
gain an exclusive, but only a concurrent jurisdiction with the
bishop’s consistary.

AFTERWARDS, when the final reformation of religion began
to advance, the power of the ecclesiastics was somewhat mode-
rated : for though what heresy is, was not then precisely de-
fined, yet we were told in some points what it is not: the
statute 25 Hen. VIIL c.14. declaring that offences against the
see of Rome are not heresy ; and the ordinary being thereby
restrained from proceeding in any case upon mere suspicion ;
that is, unless the party be accused by two credible witnesses,
or an indictment of heresy be first previously fourid in the
king’s eourts of common law. And yet the spirit of persecu-
tion was not then abated, but only diverted into a lay channcl.
For in six years afterwards, by statute 31 Hen. VIIL c.14.
the bloody law of the six articles was made, which established
the six most contested points of popery, transubstantiation,
communion in one kind, the celibacy of the clergy, monastic
vows, the sacrifice of the mass, and auricular confession;
which points were ¢ determined and resolved by the mast
« gadly study, pain, and travail of his majesty : for which his
“ most humble‘and obedient subjects, the lords-spirftual and
 temporal, and the commons, in parliament assembled, did
“ not only render and give unto his highness their most high
“ and hearty thanks,” but did also enact and declare all
oppugners of the first to be heretics, and to be burnt with
fire; and of the five last to be felons, and to suffer death.
The same statute established a new and mixed jurisdiction of
elergy and laity for the trial and conviction of heretics; the
reigning prince being then equally intent on destroying the

¢ tg Hen.IV. c.15.
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were fully executed), proved a principal means, under Pro-
vidence, of preserving the purity as well as decency of our
national worship. Nog can their continuance to this time (of
the milder penalties at least) be thought too severe and into-
lerant; so far as they are levelled at the offence, not of think-
¢ng differently from the national church, but of railing at that
church and obstructing it’s ordinances, for not submitting it’s
public judgment to the private opinion of others. For,
though it is clear that no restraint should be laid upon
rational and dispassionate discussions of the rectitude and
propriety of the established mode of worship; yet contumely
and contempt are what no establishment can tolerate”. A
rigid attachment to trifles, and an intemperate zeal for reform-
ing them, are equally ridiculous and absurd ; but the latter is
at present the less excusable, because from political reasons,
sufficiently hinted at in a former volume™, it would now be
extremely unadvisable to make any alterations in the service
of the church; unless by it’s own consent, or unless it can be
shewn that some manifest impiety or shocking absurdity will
follow from continuing the present forms.

2. NoN-coNFORMITY to the worship of the church is the
other, or negative branch of this offence. And for this there
is much more to be pleaded than for the former ; being a mat-
ter of private conscience, to the scruples of which our present
laws have shewn a very just and christian indulgence. For
undoubtedly all persecution and oppression of weak con-
sciences, on the score of religious persuasions, are highly
unjustifiable upon every principle of natural reason, civil
liberty, or sound religion. But care must be taken not to
carry this indulgence into such extremes, as may endanger
the national church : there is always a difference. to be made
between toleration and establishment.

NoN-coNFORMISTS are of two sorts: first, such as absent
themselves from divine worship in the established church,
through total irreligion, and attend the service of no other

Y By an ordinance 23 Aug. 1645, worship, subjected the offender upon
which continued till the restoration, to indictment to a discretionary fine, not
preach, write, or print any thing in exceeding 50 pounds. (Scobell. 98.)
derogation or depraving of the directory ~  Vol.I. p.98.
for the then -established presbyterian
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A's to papists, what bas been said of the protestant dissenters
would bold equslly strong for a general toleration of them ;
provided their separation was founded only upon difference of [ 55 ]
opinion in religion, and their principles did not also extend to
a subversion of the civil government. If once they could be
brought to renounce the supremacy of the pope, they might
quietly enjoy their seven sacraments, their purgatory, and au-
ricular confession ; their worship of reliques and images ; nay,
even their transubstantiation. But while they acknowledge a
foreign power, superior to the sovereignty of the kingdom,
they cannot complain if the laws of that kingdom will not
treat them upon the footing of good subjects.

LeT us therefore now take a view of the laws in force
against the papists; who may be divided into three classes,
persons professing popery, popish recusants convict, and po-
pish priests. 1. Persons professing the popish religion, besides
the former penalties for not frequenting their parish church,
are disabled from taking their lands either by descent or pur-
chase, after eighteen years of age, until they renounce their
errors ; they must at the age of twenty-one register their es-
tates before acquired, and all future conveyances and wills
relating to them ; they are incapable of presenting to any ad~
vowson, or granting to any other person any avoidance of the
same ; they may not keep or teach any school under pain of
perpetual imprisonment; and if they willingly say or hear
mass, they forfeit the one two hundred, the other one hundred
marks, and each shall suffer a year’s imprisonment. Thus
much for persons, who, from the misfortune of family preju-
dices or otherwise, have conceived an unhappy attachment to
the Romish church from their infancy, and publicly profess
it's errors. But if any evil industry is used to rivet these
errors upon them, if any person sends another abroad to be

any magistrate to administer such oath to him, and to attest his subscrip-
tion to such declaration, and to give him a certificate thereof, which cer-
tificate will exempt him from certain civil offices and burthens, supposing
he employs himself solely in the duties of a teacher or preacher, and does
not follow any trade or other occupation but that of a schoolmaster.
These places of religious assembly must not be locked, bolted, or barred;
but they are protected by penalties from disturbance. The act does not
extend to places in which the service is performed according to the rites
and ceremonies of the established church, nor to the meetings of Qnakers.
E 4
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him from having any seat in parliament, keeping arms in his
house, or any horse above the value of five pounds. This is
the state, by the laws now in being®, of a lay papist. But, 3.
The remaining species or degree, viz. popish priests, are in a
still more dangerous condition. For by statute 11& 12 W.III.
c.4. popish priests or bishops, celebrating mass, or exercising
any part of their functions in England, except in the houses
of ambassadors, are liable to perpetual imprisonment. And
by the statute 27 Eliz. c.2. any popish priest, born in the do-
minions of the crown of England, who shall come over hither
from beyond sea, (unless driven by stress of weather, and tar-
rying only a reasonable time<,) or shall be in England three

days without conforming and taking the oaths, is guilty of .

high treason: and all persons harbouring him are guilty of
felony without the benefit of clergy.

THis is a short summary of the laws against the papists,
under their three several classes, of persons professing the
popish religion, popish recusants convict, and popish priests.
Of which the president Montesquieu observes ¢, that they are
so rigorous, though not professedly of the sanguinary kind,
that they do all the hurt that can possibly be done in cold
blood. But in answer to this it may be observed, (what fo-
reigners who only judge from our statute-book are not fully
apprized of,) that these laws are seldom exerted to their ut-
most rigour: and, indeed, if they were, it would be very dif-
ficult to excuse them. For they are rather to be accounted
for from their history, and the urgency of the times which
produced them, than to be approved (upon a cool review) as a
standing system of law. The restless machinations of the

. jesuits during the reign of Elizabeth, the turbulence and un-
easiness of the papists under the new religious establishment,
and the boldness of their hopes and wishes for the succession
of the queen of Scots, obliged the parliament to counteract so
dangerous a spirit by laws of a great, and then perhaps neces-
sary, severity. 'The powder-treason, in the succeeding reign,

% Stat. 28 Eliz. c.1. 27 Blis. ¢. 2. 11& 12 W.IIL c.4. 12 Ann. «t. 2.
29 Elis. ¢.6. 85Elis. c.2. 1Ja¢. I. c.14. 1Geo.l st.2. c.55. 3 Geo. I.
c.4. 8Jac.I.c.4.&5 7Jac.l c.6. c.18. 11Geo. Il c 17.
8Car. L. c.2. 25 Car. 11, c.2. 30Car.I1. ¢ Raym. 377. Latch.1.
st. 2. IW. & M. c. 9. 15 &26. ¢ Sp.L.b.19, c.97.
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In order the better to secure the established church against
perils from non-conformists of all denominations, infidels,
turks, jews, heretics, papists, and sectaries, there are however
two bulwarks erected; called the corporation and test acts : by
the former of which ¢ no person can be legally elected to any

¢ Stat. 13 Car.IL st.2.¢. 1.

murdered ; he declares that he does not believe the pope, or any other
foreign prince or potentate to have, or be entitled to, any temporal power
in this realm ; and, finally, that he swears and declares all this simply and
literally without any mental reservation whatsoever. It repeals, secondly,
in favour of all persons taking this oath, the statutes of recusancy, and as
explained by 45G.3. c.30. supersedes the necessity of taking the oath, or
making the declaration in 18G.3. c.60. It next permits the use of Roman
catholic places of worship, and Roman catholic schools under certain regu-
lations of registering, keeping the former open, &c. It enacts also that no
Roman catholic shall be summoned to take the oath of supremacy, or to
make the declaration against transubstantiation ; it repeals in favour of
those taking the prescribed oath, &c., the 1 W.&M. st. 1, c.9. for remov-
ing papists from London and Westminster, and for preventing Roman
catholic peers from coming into the presence of the king ; and also the laws
requiring the registry and enrollment of the deeds and wills of Roman
catholics; and substitutes the oath prescribed for the oath of supremacy,
and declaration against transubstantiation in the case of Roman catholic
barristers, attorneys, &c. But this statute does not enable a Roman catho-
lic to hold the mastership of any royal college or school, or any endowed
college or ‘school ; nor can such person keep any school in Oxford or Cam-
bridge, nor in any place reccive into his school the child of a protestant
father. Nor does the act allow any Roman catholic to found, endow, or
establish any religious order, or society bound by monastic vows, or any
school, academy or college ; and all uses, trusts, and dispositions of property
which were before deemed superstitious or unlawful, remain so still.

By an act of the Irish parliament (33G.3.), Roman catholics were ena-
bled to hold certain offices in Ireland, upon taking an oath prescribed in
the 13&14G.3. (Irish Act,) and an oath and declaration specified in that
act ; it was therefore declared and enacted by the 55G.3. c.128. that per-
sons who having so qualified themselves, held offices in Ireland, should not
be liable to any penalties in England or elsewhere; and also that persons
so qualified, and having taken commissions in Ireland in the king’s army,
might take higher commissions in England without exposing themselves to
any pains or penalties. The 57 G.3. c.92. also enables the king to grant
any commissions in the army, navy, or marines, without previously requir-
ing the persons to take any oaths, or make any declaration, leaving the
law however untouched as to oaths, or declarations required to be taken
or made within a given time after acceptance. :

Roman catholics are still unable to vote at elections; at least the oath
of supremacy may be tendered to any one coming to vote: nor can they
sit in either house of parliament, because the oath of supremacy, and the
declaration against popery must still be made by every member.
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affront to religion and morality on which all government
must depend for support, and correct more for the sake of
example than private amendment.

1V. TuE fourth species of offences therefore, more imme-
diately against God and religion, is that of blasphemy against
the Almighty, by denying his being or providence; or by
contumelious reproaches of our Saviour Christ. Whither
also may be referred all profane scoffing at the holy scripture,
or exposing it to contempt and ridicule. These are offences
punishable' at common law by fine and imprisonment, or
other infamous corporal punishment 8 : for christianity is part
of the laws of England ™. (8)

V. SoMewHAT allied to this, though in an inferior degree,
is the offence of profane and common swearing and cursing.
By the last statute against which, 19 Geo.2. c.21. which re-

¢t 1 Hawk. P.C. c. 5. b | Ventr. 293. ¢ Strange, 834,

(8) See ante, pp.44 & 50. The title of the statute of W.3. there men-
tioned, is, ““ An act for the more effectual suppression of blasphemyand pro-
faneness :” but these were,and still are, offences at common law, and may
be proceeded against as such at the option of the prosecutor; the principle
being, that where a statute without negative words merely imposes a new
punishment, or directs a new mode of prosecution for that which was pre-
viously an offence at common law, and does not change the nature of the
offence from a felony to a misdemeanour, or vice versd, the statute is
merely cumulative, and the common law offence, prosecution and punish-
ment remain as before. R.v. Carlile, 5B. & A. 161.

Where the blasphemy is contained in any libel, and the offender has been
once convicted of the offence, he may, by the 60G.3. and 1G.4. c.8.,0n
a second conviction before any commission of oyer and terminer, or gaol
delivery, or in K. B., be banished from all parts of his majesty’s dominions,
for such term of years as to the court shall seem proper. If he shall not
depart from the United Kingdom within thirty days after sentence pro-
nounced, for the purpose of going into banishment, he may be conveyed to
such parts out of his majesty’s dominions, as his majesty by the advice of his
privy council may direct. And if at any time after forty days from sentence
pronounced, and before the expiration of the term of banishment, he be found
at large without lawful cause in any part of his majesty’s dominions, he
may be sentenced to transportation for fourteen years. By the same sta-
tute a power is given to the court in case of conviction for a blasphemous
libel, to direct the seizure of all copies of the work in the possession of the
defendant, or of any one as his trustee ; if the judgment be arrested or
reversed, the copies are to be restored free of expence ; if not, they are to
be disposed of as the court shall order.

[60]
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also those who consult them', imitating in the former the
express law of God *, ¢ thou shalt net suffer a witch to live.”
And our own laws, both before and since the conquest, have
been equally penal ; ranking this crime in the same class with
heresy, and condemning both to the flames'. The president
Montesquieu ™ ranks them also both together, but with a very
different view : laying it down as an important maxim, that
we ought to be very circumspect in the prosecution of magic
and heresy ; because the most unexceptionable conduct, the
purest morals, and the constant practice of every duty in life,
are not a sufficient security against the suspicion of crimes
like these. (10) And indeed the ridiculous stories that are gene-
rally told, and the many impostures and delusions that have
been discovered in all ages, are enough to demolish all faith
in such a dubious crime; if the contrary evidence were not
also extremely strong. Wherefore it seems to be the most
eligible way to conclude, with an ingenious writer of our
own ®, that in general there has been such a thing as witch-
craft; though one cannot give credit to any particular modern
instance of it. :

Ounr forefathers were stronger believers, when they enacted
by statute 33 Hen. VIIL. c.8. all witchcraft and sorcery to be
felony without benefit of clergy ; and again by statute 1 Jac.I.
c.12. that all persons invoking any evil spirit, or consulting,
covenanting with, entertaining, employing, feeding, or re-
warding any evil spirit; or taking up dead bodies from their
graves to be used in any witchcraft, sorcery, charm, or in-
chantment ; or killing or otherwise hurting any person by
such infernal arts, should be guilty of felony without benefit
of clergy, and suffer death. And, if any person should at-
tempt by sorcery to discover hidden treasure, or to restore
stolen goods, or to provoke unlawful love, or to hurt any man

¥ Cod. L. 9. c.18. ™ Sp.L. b.12. ¢.5.
* Exod. xxii. 18. a Mr. Addison, Spect. No. 117.
! 3Inst. 44. .

(10) There is nothing more common in the earlier periods of our his-
tory, than charges or imputations of this nature, against persons of the
highest rank ; and the anxiety manifested by the individuals to clear
themselves, shows both the credit and importance attached to the stories.
Every one is familiar with the cases of the duchess of Gloucester, in the
reign of H.6. Jane shore in that of E. 5. and many others about the
same time. T - '
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son presented 3. The statute 81 Eliz. c. 6. (which, so far as
it relates to the forfeiture of the right of presentation, was
considered in a former book *) enacts, that if any patron, for
money or any other corrupt consideration or promise, directly
or indirectly given, shall present, admit, institute, induct,
install, or collate any person to an ecclesiastical benefice or
dignity, both the giver and taker shall forfeit two years’ value
of the benefice or dignity; one moiety to the king, and the
other to any one who will sue for the same. (12) If persons
also corruptly resign or exchange their benefices, both the
giver and taker shall in like manner forfeit double the value of
the money or other corrupt consideration. -And persons who
shall corruptly ordain or license any minister, or procure him
to be ordained or licensed, (which is the true idea of simony,)
shall incur a like forfeiture of forty pounds; and the minister
himself of ten pounds, besides an incapacity to hold any ec-
clesiastical preferment for seven years afterwards. Corrupt
elections and resignations in colleges, hospitals, and other
eleemosynary corporations, are also punished by the same
statute with forfeiture of the double value, vacating the place
or office, and a devolution of the right of election for that
turn to the crown. (1) .

S 8 Inst. 156. r See Vol. II. p.279,

(12) The giver shall be incapable of enjoying the benefice ; and the two
years’ value shall be accounted according to the rent at which it would
let in the opinion of a jury, and not according to the taxation in the King’s
Books, or Parliamentary Survey, 3 Inst. 154.

(13) This seems not to be correctly stated; the statute (s. 2.) enacts,
that if any person or persons, bodies politic or corporate, which have
election or voice in the election of any fellow, &c. to have room or place
in any church, college, &c. shall take money, fee, or reward for his or
their voice or voices, assent or consent, then the place which suck person
s0 offending shall then have in any of the said churches, colleges, &c. shall
be void; and that then, as well the queen as every other person and
persons to whom the presentation, gift, &c. shall of right belong, of the
room or place of the said offender, shall at their pleasure nominate to it,
as if the offender were naturally dead. Under this section, the offender
seems to be the person or corporation taking money, &c., though it is not
easy to see how the penalty would apply to a corporation, or to an indivi-
dual not having room or place in any of the churches, &c.; and the section,
in this view of it, does not seem to vacate the eclection which may have
been so corruptly made. Nor does the section devolve any turn to the
crown, merely as such, but apparemtly either to the ordinary electors, or

VOL. 1V, F at
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Bur, before we quit this subject, we must take notice of
the temporal punishment for having bastard children, consi-
dered in a criminal light ; for, with regard to the maintenance
of such illegitimate offspring, which is a civil concern, we
have formerly spoken at large. ¥ By the statute 18 Eliz. c. 8.
two justices may take order for the punishment of the mother
and reputed father ; but what that punishment shall be is not
therein ascertained, though the contemporary exposition was
that a corporal punishment was intended.* By statute
7 Jac. L. c. 4. a specific punishment (viz. commitment to the
house of correction) is inflicted on the woman only. But
in both cases, it seems that the penalty can only be inflicted
if the bastard becomes chargeable to the parish; for other-
wise the very maintenance of the child is considered as a
degree of punishment. By the last-mentioned statute the
justices may commit the mother to the house of correction,
there to be punished and set on work for one year; and, in
case of a second offence, till she find sureties never to offen
again. (17) '

7 See Vol.I. pag. 458. * Dalt. Just. ch. 11.

\

(17) The 7Jac. 1. c. 4., as to this purpose, is repealed by the 50 G. 5.
c. 51., which enacts, that the mother of a bastard child, chargeable to the
parish, may, after the expiration of one calendar month from her delivery,
be committed by two justices for a time not exceeding twelve calendar
months, nor less than six weeks; but when she has been confined six
weeks, any two justices at the petty sessions for the division, wherein the
parish charged is situate, may discharge her from farther confinement upon
their own knowledge, or on certificate from the keeper of the house of
correction of her good behaviour, and of the reasonable expectation of
her reformation. ’
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contracting parties are equally conversant, and to which they
are equally subject.

In arbitrary states this law, wherever it contradicts or is
not provided for by the municipal law of the country, is en-
forced by the royal power; but since in England no royal
power can introduce a new law, or suspend the execution of
the old, therefore the law of nations (wherever any question
arises which is properly the object of its jurisdiction) is here
adopted in it’s full extent by the common law, and is held
to be a part of the law of the land. And those acts of par-
liament which have from time to time been made to enforce
this universal law, or to facilitate the execution of it’s decisions,
are not to be considered as introductive of any new rule, but
merely as declaratory of the old fundamental constitutions of
the kingdom, without which it must cease to be a part of the
civilized world. Thus in mercantile questions, such as bills
of exchange and the like; in all marine causes relating to
freight, average, demurrage, insurances, bottomry, and others
of a similar nature ; the law-merchant 4, which is a branch of
the law of nations, is regularly and constantly adhered to.
So too in all disputes relating to prizes, to shipwrecks, to
" hostages and ransom bills, there is no other rule of decision
but this great universal law, collected from history and usage,
and such writers of all nations and languages as are generally
approved and allowed of. (1)

¢ See Vol. I. pag. 27s.

(1) The word average has three significations : Ist, it means a partial loss
of any thing insured. Thus, if the ship or goods, which are insured for &
voyage, reach their destination, bt are in some degree injured by any of
the accidents insured against, this is an average loss, and the imsurer is
bound proportionately to compensate the insured. If, secondly, the master
of a ship in distress throws overboard insured goods, with a view to pre-
serve the whole ship and cargo, that is a total loss to the owner of those-
goods; but that loss so sustained for the general welfare is brought info &
general average, and all who are concerned in the ship, freight, and cargo,
must bear their proportional parts of it; which average loss so borne by
them, their insurers, if they have any, must make good to them. This i
@ second meaning of the term. A third is that in which it signifies & srnelll -
payment, which merchants who send goods in the ships of othér men mmlie -
to the master, over and above the freight, for his personsl care aud
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jects of a foreign power in time of mutual war; or committing
acts of hostilities against such as are in amity, league, or truce
with us, who are here under a general implied safe-conduct:
these are breaches of the public faith, without the preserv-
ation of which there can be no intercourse or commerce
between one nation and another: and such offences may,
according to the writers upon the law of nations, be a just
ground of a national war; since it is not in the power of the
foreign prince to cause justice to be done to his subjects by
the very individual delinquent, but he must require it of the
whole community. And as during the continuance of any
safe-conduct, either express or implied, the foreigner is under
the protection of the king and the law; and, more especially,
as it is one of the articles of magna carta ', that foreign
merchants should be entitled to safe-conduct and security
throughout the kingdom: there is no question but that any
violation of either the person or property of such foreigner
may be punished by indictment in the name of the king,
whose honour is more particularly engaged in supporting his
own safe-conduct. And, when this malicious rapacity was
not confined to private individuals, but broke out into general
hostilities, by the statute 2 Hen. V. st. 1. c. 6. breaking of
truce and safe-conducts, or abetting and receiving the truce-
breakers, was (in affirmance and support of the law of nations)
declared to be high treason against the crown and dignity of
the king; and conservators of truce and safe-conducts were
appointed in every port, and empowered to hear and de-
termine such treasons (when committed at sea) according to
the ancient marine law then practised in the admiral’s court;
and, together with two men learned in the law of the land, to
hear and determine according to that law the same treasons
when committed within the body of any county. Which
statute, so far as it made these offences amount to treason, was
suspended by 14 Hen. VL c.8., and repealed by 20 Hen. VL.
c.11., but revived by 29 Hen. VL. c.2., which gave the same
powers to the lord chancellor, associated with either of the
chief justices, as belonged to the conservators of truce and
their assessors; and enacted that, notwithstanding the party
be convicted of treason, the injured stranger should have

f 9 Hen. I11. c. 30. See Vol I. pag. 259.) §c.
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confession or the oath of one witness, before the lord chan-
cellor and the chief justices, or any two of them, shall be
deemed violators of the laws of nations, and disturbers of the
public repose, and shall suffer such penalties and corporal
punishment as the said judges, or any two of them, shall think
fit. Thus, in cases of extraordinary outrage, for which the
law hath provided no special penalty, the legislature hath in-
trusted to the three principal judges of the kingdom an un-
limited power of proportioning the punishment to the crime.

III. LastLy, the crime of piracy, or robbery and depre-
dation upon the high seas, is an offence against the universal
law of society; a pirate being, ac¢ording to sir Edward Coke*,
hostss kumani generss.  As therefore he has renounced all the
benefits of society and government, and has reduced himself
afresh to the savage state of nature, by declaring war against
all maukind, all mankind must declare war against him: so
that every community hath a right, by the rule of self-defence,
to inflict that punishment upon him, which every individual
would in a state of nature have been otherwise entitled to do,
for any invasion of his person or personal property.

By the antient common law, piracy, if committed by a
subject, was held to be a species of treason, being contrary to
his natural allegiance; and by an alien to be felony only: but
now, since the statute of treason, 25 Edw. I1I. c. 2. it is held
to be only felony in a subject'. (2) Formerly it was only cog-

! See the occasion of making this  * 3 Inst. 113,
statute, Vol. 1. pag.255. ! Ibid.

(2) Neither the author, nor Lord Coke, in the passages referred to, are
to be understood as classing piracy among felonies, strictly so called. It
was, and still is, a felony (if that term can be 50 used) at the civil law, but
the common law took no cognisance of it, as being an offence committed
out of its jurisdiction. The statute of H.8. has not altered the nature of
the offence, but only glven a mode of trial by the common law. This dis-
tinction is important in many respects; for not being expressly made a fe-
lony by the statute, none of the incidents of felony beyond those named
in the statute belong to it, and a general pardon of all felonies would
not extend to it. The punishment, too, of accessories was left by that sta-
tute just as it found it : if they had committed their offence at sea, they
were still only triable by the civil law; if on land, by no law at all, not by
the civil, for that had no jurisdiction at land, nor at common law, for the
principal offence not being made a felony, there could be no nwaaom'
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that purpose, or in any wise consulting, combining, confede-
rating, or corresponding with them; or the forcibly boarding
any merchant vessel, though without seizing or carrying her
off, and destroying or throwing any of the goods overboard,
shall be deemed piracy: and such accessories to piracy as are
described by the statute of king William are declared to be
principal pirates; and all parties convicted by virtue of this
act are made felons without benefit of clergy. By the same
statutes also, (to encourage the defence of merchant vessels
against pirates,) the commanders or seamen wounded, and
the widows of such seamen as are slain, in any piratical en-
gagement, shall be entitled to a bounty, to be divided among
them, not exceeding one-fiftieth part of the value of the cargo
on board: and such wounded seamen shall be entitled to the
pension of Greenwich hospital ; which no other seamen are,
except only such as have served in a ship of war. And if the
commander shall behave cowardly, by not defending the ship,
if she carries guns or arms, or shall discharge the mariners
from fighting, so that the ship falls into the hands of pirates,
such commander shall forfeit all his wages, and suffer six
months’ imprisonment. Lastly, by statute 18 Geo. II. c. 80.
any natural born subject, or denizen, who in time of war shall
commit hostilities at sea against any of his fellow subjects, or
shall assist an enemy on that element, is liable to be tried and
convicted as a pirate.

THESE are the principal cases, in which the statute law of
England interposes, to aid and enforce the law of nations, as a
part of the common law; by inflicting an adequate punish-
ment upon offences against that universal law, committed by
private persons. We shall proceed in the next chapter to
consider offences, which more immediately affect the sovereign
executive power of our own particular state, or the king and
government ; which species of crimes branches itself into a
much larger extent than either of those of which we have al-
ready treated.
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king and government, but also that accumulation of guilt
which arises whenever a superior reposes a confidence in a
subject or inferior, between whom and himself there subsists
a natural, a civil, or even a spiritual relation, and the infe-
rior so abuses that confidence, so forgets the obligations of
duty, subjection, and allegiance, as to destroy the life of any
such superior or lord €. (1) This is looked upon as proceeding
from the same principle of treachery in private life, as would
have urged him who harbours it to have conspired in public
against his liege lord and sovereign; and therefore for a wife
to kill her lord or husband, a servant his lord or master, and
an ‘ecclesiastic his lord or ordinary : these, being breaches of
the lower allegiance, of private and domestic faith, are de-
nominated petit treasons. But when disloyalty so rears its
crest, as to attack even majesty itself, it is called by way of
eminent distinction kigh treason, alfa proditio; being equiva~
lent to the crimen laesae majestatis of the Romans, as Glanvil¢
denominates it also in our English law.

As this is the highest civil crime, which {considered as a
member of the community) any man can possibly commit,
it ought therefore to be the most precisely ascertained. For
if the crime of high treason be indeterminate, this alone (says
the president Montesquieu) is sufficient to make any govern-
ment degenerate into arbitrary power®. And yet, by the
ancient common law, there was a great latitude left in the
breast of the judges to determine what was treason, or not
so : whereby the creatures of tyrannical princes had oppor-
tunity to create abundance of conmstructive treasons; that is,
to raise, by forced and arbitrary constructions, offences into
the crime and punishment of treason which never were sus-
pected to be such. Thus the accroacking, or attempting to
exercise, royal power, (a very uncertain charge,) was in the
21 Edw. II1. held to be treason in a knight of Hertfordshire,
who forcibly assaulted and detained one of the king’s subjects

¢ LL. Aelfredi. c.4. Aethelst. c. 4. ¢l c.2
Canuti. c. 54. 61, ¢ Sp.L. b.12. ¢.7.

(1) The expressions in the laws referred to are, vite regis insidiari, insidias
domino facere, regi vel domino insidiari. So that not merely to destroy the
life, but to attempt so to do, was treason, and that as it should seem equally
in petit as in high treason. See Wilkins, pp. 55. 57. 143.
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any respect to his title: for it is held, that a king de _facto and
not de jure, or, in other words, an usurper that hath got pos-
session of the throne, is a king within the meaning of the
statute : as there is a temporary allegiance due to him, for
his administration of the government, and temporary protec-
tion of the public: and therefore treasons committed against
Henry VI. were punished under Edward IV., though all the
line of Lancaster had been previously declared usurpers by act
of parliament. But the most rightful heir of the crown, or king
de jure, and not de facto, who hath never had plenary posses-
sion of the throne, as was the case of the house of York during
the three reigns of the line of Lancaster, is not a king within
this statute against whom treasons may be committed.' And
a very sensible writer on the crown law carries the point of
possession so far, that he holds™, that a king out of possession
is so far from having any right to our allegiance, by any other
title which he may set up against the king in being, that we
are bound by the duty of our. allegiance to resist him. A
doctrine which he grounds upon the statute 11 Hen. VII. ¢. L
which is declaratory of the common law, and pronounces all
subjects excused from any penalty of forfeiture, which do
assist and obey a king de facto. But, in truth, this seems to
be confounding all nations of right and wrong; and the con~
sequence would be, that when Cromwell had murdered the
elder Charles, and usurped the power (though not the name)
of king, the people were bound in duty to hinder the son’s
restoration : and were the king of Poland or Morocco to in-
vade this kingdom, and by any means to get possession of
the crown, (a term, by the way, of very loose and indistinct
signification,) the subject would be bound by his allegiance to
fight for his natural prince to-day, and by the same duty of
allegiance to fight against him to-morrow. The true distinc-’
tion seems to be, that the statute of Henry the seventh does
by no means command any opposition to a king de jure;
but excuses the obedience paid to a king de facto. When
therefore an usurper is in possession, the subject is excused
and justified in obeying and giving him assistance: otherwise,
under an usurpation, no man could be safe: if the lawful

.prince had a right to hang him for obedience to the powers

! 3 Inst.7. 1Hal P.C. 104. m ] Hawk. P.C. c. 17, 5. 16.
V.OL. 1V, ’ G
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executed a subject, barely for dreaming that he had killed
him; which was held of sufficient proof, that he had
thought thereof in his waking hours. But such is not the
temper of the English law; and therefore in this, and the three
next species of treason, it is necessary that there appear an
open or overt act of a more full and explicit nature, to convict
the traitor upon. The statute expressly requires, that the
accused “ be thereof upon sufficient proof attainted of some
“ open act by men of his own condition.”. Thus, to provide
weapons or ammunition for the purpose of killing the king, is
held to be a palpable overt act of treason in imagining his
death.t To conspire to imprison the king by force, and move
towards it by assembling company, is an overt act of com-
passing the king’s death  ; for all force, used to the person of
the king, in it's consequence may tend to his death, and is a
strong presumption of something worse intended than the
present force, by such as have so far thrown off their bounden
duty to their sovereign; it being an old observation, that there
is generally but a short interval between the prisons and the
graves of princes. There is no question, also, but that taking
any measures to render such treasonable purposes effectual, as
assembling and consulting on the means to kill the king, is a
sufficient overt act of high treason.”

How far mere words, spoken by an individual, and not
relative to any treasonable act or design then in agitation, shall
amount to treason, has been formerly matter of doubt. We
have two instances in the reign of Edward the fourth, of per-
sons executed for treasonable words: the one a citizen of
London, who said he would make his son heir of the crown,
being the sign of the house in which he lived ; the other a

t 8 Inst. 12, * 1 Hawk. P.C. 0, 17.5.9. 1 Hal.
v 1 Hal. P.C.109. P.C.119.

whether it is worth observing, that it is extremely doubtful if he was
the author of William’s death. There was no evidence against him; sud long
after he had ceased to have any thing to hope or fear from the discovery,
he swore that he never saw the king on the day of his death, or entered
that part of the forest in which he fell. There are several circumstances
which make it probeble that William did not perish by an accidental
wound, and certainly if Tyrrel was a traitor, he did not reap the fruits of
his treason. See Lingard’s and Turner’s Histories. - -
G 2 .
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appeared) of making any public use of them, the convicting
the authors of treason upon such an insufficient foundation
has been universally disapproved. Peachum was therefore
pardoned: and though Sydney indeed was -executed, yet it
was to the general discontent of the nation; and his attainder
was afterwards reversed by parliament. There was then no
manner of doubt, but that the publication of such a treason-
able writing was a sufficient overt act of treason at the common
law®; though of late even that has been questioned. (4)

2. THE second species of treason is, ¢ if a man do violate the
<« king’s companion, or the king’s eldest daughter unmarried,
“ or the wife of the king’s eldest son and heir.” By the king’s
companion is meant his wife; and by violation is understood
carnal knowledge, as well without force, as with it: and this
is high treason in both parties, if both' be consenting; as
some of the wives of Henry the eighth by fatal experience
evinced. The plain intention of this law is to guard the
blood royal from any suspicion of bastardy, whereby the
succession to the crown might be rendered dubious (5): and,

® 1 Hal. P.C.118. 1 Hawk.P. C. ¢c.17.

' (4) The queen in this first species of tremson, means the queen consort,
and extends to a wife de facto, but only during coverture: there is no
doubt that a queen divorced a vinculo matrimonii is not within the statute;
whether a divorce a mensa et toro only would exclude seems doubtful ;
the term in the statute is madame sa compaigne. Under the words
« eldest son and heir,” is included, whoever shall be the eldest son and
heir apparent to a king or queen regnant at the time of the treason done.
What will be an overt act of compassing the death of either of these pér-
sons, must be determined, not precisely on the same principles which have -
been laid down respecting the king or queen regnant; the attempt must
be upon their persons, not merely against their state and dignity. Lord
Hale defines it tlrus, where a man without due process of law expressly com-
passeth the wounding or death of them. H.P.C. 128. 1East.P.C. c.2. s.10.

(5) Mr. Christian points out the insufficiency of this reason; the chil-
dren of the second, and every other son would succeed to the crown be-
fore those of the eldest daughter, and yet their wives are not protected ;
her chastity too is only guarded while she remains unmarried, and while
any child she might bear could not inherit. Dr. Lingard supplies & con-
jecture, which at least is ingenious, and free from the same objections.
The king, as feudal lord, might demand an aid from his tenants at the mar-
riage of his eldest daughter, and at the marriage of her only; of course he was
the less likely to marry her, if she was deflowered; and this pray have been
the cause of inserting her name specially. Hist. of Engl. iv. 155.

G 3
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king or his government) it falls within the first, of compassing
or imagining the king’s death.* (6)

4. “Ir a man be adherent to the king’s enemies in his
¢ realm, giving to them aid and comfort in the realm, or else-
¢ where,” he is also declared guilty of high treason. This
must likewise be proved by some overt act, as by giving them
intelligence (7), by sending them provisions, by selling them
arms, by treacherously surrendering a fortress, or the like.'
By enemies are here understood the subjects of foreign
powers with whom we are at open war. As to foreign pirates
or robbers, who may happen to invade our coasts, without
any open hostilities between their nation and our own, and
without any commission from any prince or state at enmity
with the crown of Great Britain, the giving them any assist-
ance is also clearly treason ; either in the light of adhering to
the public enemies of the king and kingdom ®, or else in that
of levying war against his majesty. And, most indisputably,

® 3 Inst.S. Foster.211. 213, '8 Inst.10n ™ Foster, 219.

(6) By the 36 G. 3. c.7. (enacted only for the late king’s life, but as to
this purpose, made perpetual by the 57 G. 3. c. 6.) it is provided that if
any one within the realm, or without, shall compass or intend death, de~
struction, or any bodily harm tending thereto, maiming, or wounding,
imprisonment, or restraint of H.M., or to depose him from the style,
honour, or kingly name of the imperial crown of these realms, or o levy
war against him within this realm, in order by force or constraint, to com
pel him to change his measures or counsels, or in order to put any con-
straint upon, or intimidate both, or either house of parliament, or to
move or stir any foreigner with force to invade this realm, or any of his
majesty’s dominions, and such compassing or intentions shall express by
publishing any printing or writing, or by any other overt act; being con-
victed thereof upon the oaths of two witnesses upon trial, or otherwise, by
due course of law, such person shall be adjudged a traitor, and suffer
death, and forfeit as in cases of high treason. Perhaps all the offences
enumerated in this statute, were already chargeable as overt acts of com-
passing the death of the king; but this makes them substantive treasons;
and thereby (to use the words of Abbott C.J.), “the law is rendered more
clear and plain, both to those who are bound to obey it, and to those who
may be engaged in the administration of it.” Charge to the grand jury
on the special commission, March 27, 1820.

(7) The intelligence need not actually reach the enemy Mr. J. Foster
observes, that the bare sending money or provisions, or sending intelli-
gence to rebels or enemies, which in most cases is the most effectual aid
that can be given them, will make a man a traitor, though the money or
intelligence should happen to be intercepted. P. 217,

G 4
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6. THE sixth species of treason under this statute, is * if a
“ man counterfeit the king’s money; and if a man bring false
% money into the realm counterfeit to the money of England,
¢ knowing the money to be false, to merchandize and make
¢ payment withal.” As to the first branch, counterfeiting
the king’s money ; this is treason, whether the false money be
uttered in payment or not. Also if the king’s own minters
alter the, standard or alloy established by law, it is treason.
But gold and silver money only are held to be within the
statute.? With regard likewise to the second branch, im-
porting foreign counterfeit money, in order to utter it here ;
it is held that uttering it, without importing it, is not within
the statute.” But of this we shall presently say more. (10)

* 4 1 Hawk. P. C.c. 17. 8. 57. T Ibid. c. 17. s. 83. 1 Hal.P.C.231.

mony of some writing; the mere making a seal similar to the original,
though with intent so to apply it, is only a compassing to counterfeit,
and punishable as a misdemeanour. I?id. 183.

(10) Other important questions arise upon this clause of the statute, which
it may be convenient to notice shortly in this place. 1st. What is the extent
of the term, “ king’s money?” Before the union with Ireland, this point was
much discussed in respect of gold and silver money coined and issued in
that kingdom ; and the better opinion seems to have been upon principle,
and the comparison of this with later statutes, that such money was king’s
money, and the counterfeiting of it high treason. The arguments upon
which this conclusion is founded, will apply equally to the case of money
coined by the king’s authority in any other part of his dominions; and not
restrained in its circulation to that part. There is certainly this diffi-
culty attending this conclusion, that a person may have no knowledge that
the money he so counterfeits is the king’s money, and therefore may incur
the penalties of high treason uawittingly; at the present day, indeed,
there is no hardship in this, for later statutes have made the counterfeiting
even of foreigt coin, whether current or not, in this realm, highly penal,
and the man who does an act, which he knows to be illegal, cannot com-
plain, if it involves him in consequences more serious than he anticipated.
But as these statutes cannot be taken into the account in a question on
an older statute, the only answer which the difficulty seems to admit of, is
that legally the subject is bound to know the king’s coin; and that the same
ignorance might in fact subsist, either as to very ancient, or very recent
coins, issued in England itself, and yet there can be no doubt that the act
itself of counterfeiting them would be high-treason.

2d. What is the meaning of the term, “ money of England ?’ And itis
said, that by this, is to be understood all such money as is coined and
issued by the authority of the crown of England, in any part of the domi-
nions of England; for the law would be inconsistent, unless the second
clause made it treason to import the same counterfeit money, which the
first had made it treason to counterfeit. It is obvious, however, that this

argument
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Taus careful was the legislature, in the reign of Edward
the third, to specify and reduce to a certainty the vague notions
of treason, that had formerly prevailed in our courts. But
the act does not stop here, but goes on. ¢ Because other
¢¢ like cases of treason may happen in time to come, which
¢ cannot be thought of nor declared at present, it is accorded,
¢ that if any other case supposed to be treason, which is not
¢ above specified, doth happen before any judge ; the judge
« ghall tarry without going to judgment of the treason, till the
< cause be shewed and declared before the king and his parlia-
“ ment, whether it ought to be judged treason or other
¢ felony.” Sir Matthew Hale" is very high in his encomiums
on the great wisdom and care of the parliament, in thus keep-
ing judges within the proper bounds and limits of this act, by
not suffering them to run out (upon their own opinions)
into constructive treasons, though in cases that seem to them
to have a like parity of reason, but reserving them to the
decision of parliament. This is a great security to the public,
the judges, and even this sacred act itself; and leaves a
weighty memento to judges to be careful and not over-hasty in
- letting in treasons by construction or interpretation, especially
in new cases that have not been resolved and settled. 2. He
observes, that as the authoritative decision of these casus omissi
is reserved to the king and parliament, the most regular way
to do it is by a new declarative act; and therefore the opinion
of any one or of both houses, though of very respectable
weight, is not that solemn declaration referred to by this act,
as the only criterion for judging of future treasons.

IN consequence of this power, not indeed originally granted
by the statute of Edward IIL., but constitutionally inherent in
every subsequent parliament, (which cannot be abridged of
any rights by the act of a precedent one,) the legislature was
extremely liberal in declaring new treasons in the unfortunate
reign of king Richard the second; as, particularly the killing

t 1 Hal. P. C. 259.

the principal designation of their office. 1 Hale, H.P.C.251. With respect
to the exclusion of the barons of the exchequer, there is some disagreement
among the text writers. Lord Hale, in the passage referred to, takes no
particular notice of the case, but merely says that the statute extends
to no other officers than those named. For the opcration of the statutes
of Elizabeth, and William and Mary, see Vol.IIL. p. 47, 48. n.(10).
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the standard of the statute 25 Edw.1II. Since which time,
though the legislature has been more cautious in creating new
offences of this kind, yet the number is very considerably in-
creased, as we shall find upon a short review. (18)

THESE new treasons, created since the statute 1 Mar. c.1.
and not comprehended under the description of statute
25 Edw.III., I shall comprise under three heads. 1. Such
as relate to papists. 2. Such as relate to falsifying the coin
or other royal signatures. 8. Such as are created for the
security of the protestant succession in the house of Hanover.

1. THE first species, relating to papists, was considered in
a preceding chapter, among the penalties incurred by that
branch of non-conformists to the national church; wherein
we have only to remember, that by statute 5 Eliz. c.1. to de-
fend the pope’s jurisdiction in this realm is, for the first time,
a heavy misdemesnor : and, if the offence be repeated, it is
high treason. Also by statute 27 Eliz. c.2. if any popish
priest, born in the dominions of the crown of England, shall
come over hither from beyond the seas, unless driven by stress
of weather”, and departing in a reasonable time*; or shall
tarry here three days without conforming to the church,
and taking the oaths; he is guilty of high treason. And by
statute 8 Jac. L. c.4. if any natural-born subject be withdrawn
from his allegiance, and reconciled to the pope or see of
Rome, or any other prince or state, both he and all such as
procure such reconciliation shall incur the guilt of high trea-

w Sir T. Raym.877. * Latch.1.

(13) The 1 M. c. 1, was, as Mr. Christian has observed, a confirmation
of a more important statute, 1 E. 6. c.12.; but as in the reign of Edward,
some new treasons were created, it had also the further effect of repealing
them. Mary herself, however, created several treasons; the 1 & 2 Ph. &
M. c.9. made it treason in principals, procurers, and abettors, for any
person to kave prayed since the commencement of the session, or hereafier to
pray or desire that God would shorten the queen’s days, or take her out of
the way, or any such malicious prayer amounting to the same effect. Dr.
Lingard, who is the best authority in such a case, states that the act was
occasioned by Ross, a celebrated protestant preacher, who openly prayed
that God would either convert the heart of the queen, or take her out of
this world. The retrospective clause, which was, perhaps, not strictly
necessary, was of course intended to include the case of Ross. Lingard,
vii, 262,
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little overstrained ; counterfeiting or debasing the coin being
usually practised, rather for the sake of private and unlawful
lucre, than out of any disaffection to the sovereign. And
therefore both this and its kindred species of treason, that of [ 89 ]
counterfeiting the seals of the crown or other royal signatures,
seem better denominated by the later civilians a branch of the
crimen falsi or forgery,) in which they are followed by Glan-
vil®, Bracton® and Fleta®,) than by Constantine and our
Edward the third, a species of the crimen laesae majestatis or
high treason. For this confounds the distinction and pro-
portion of offences ; and, by affixing the same ideas of guilt
npon the man who coins a leaden groat and him who assassi-
nates his sovereign, takes off from that horror which onght
to attend the very mention of the crime of high treason, and
makes it more familiar to the subject. Before the statute
25 Edw. IIL. the offence of counterfeiting the coin was held
to be only a species of petit treason ¢; but subsequent acts in
their new extensions of the offence have followed the example
of that statute, and have made it equally high treason with
an endeavour to subvert the government, though not quite
equal in its punishment.

In consequence of the principle thus adopted, the statute
1 Mar. c. 1. having at one stroke repealed all intermediate
treasons created since the 25 Edw. III., it was thought expe- -
dient by statute 1 Mar. st. 2. c. 8. to revive two species there-
of, viz. 1. That if any person falsely forge or counterfeit any
_ such kind of coin of gold or silver, as is not the proper coin of
this realm, but shall be current within this realm by consent of
the crown ; or, 2. shall falsely forge or counterfeit the sign
manual, privy signet, or privy seal; such offences shall be
deemed high treason (16). And by statute 1 & 2 P.& M. c.11.
if any persons do bring into this realm such false or counter-
feit foreign money, being current here, knowing the same to
be false, with intent to utter the same in payment, they shall
be deemed offenders in high treason. The money referred

*L14. c.7. €Ll c.22
®.8.c.8.§1&2 ¢ 1’Hal. P. C. 224.

(16) The 7 Ann. c. 21. 5. 9. has made it high treason to counterfeit any
of the seals continued to be used in Scotland according to the 24th article
of the union. :
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Tue king may, apd often doth discharge all the punish-
ment, except beheading, especially where any of noble blood
are attainted. For, beheading being part of the judgment,
that may be executed, though all the rest be omitted by the
king’s command'. But where beheading is no part of the
judgment, as in murder or other felonies, it hath been said
that the king cannot change the Judgment, although at the
request of the party, from one species of death to another ™.
But of this we shall say more hereafter ™

IN the case of coining, which is a treason of a different
complexion from the rest, the punishment is milder for male
offenders ; being only to be drawn and hanged by the neck till
dead®. But in treasons of every kind the punishment of wo-.
men is the same, and different from that of men. For, as the
decency due to the sex forbids the exposing and publicly’
mangling their bodies, their sentence (which is to the full as
terrible to sensation as the other) is to be drawn to the gal-
lows, and there to be burned alive®. (17)

THE comsequence of this judgment (attainder, forfeiture,
and corruption of blood) must be referred to the latter end of’
this book, when we shall treat of them altogether, as well in
treason as in other offences.

Jo-b'wu drawn, Bigthen was hanged, ' 1 Hal P.C. 3851.
Judas was embowelled, and so of the ™ 3 Inst. 52.
rest. (3 Inst. 211.) @ See ch. 32.

° 1 Hal. P. C.851.
? 2 Hal. P.C. 899.

(17) By the 30 G. 3. c. 48. this punishment of burmng women for high
or petit treason is abohshed, and hanging by the neck is substituted ; and
by the 5¢G. 3. c.148., in dll cases of high treason where the punishment
would have been that first described in the text, the sentence now to be
awarded-is drawing on a hurdle, hanging by the neck till dead, beheading
and quart.enng But after judgment his majesty may, by warrant, under
the sign' manual, countersigned by a principal secretary of state, direct
that the traitor shall not be drawn nor hanged, but be beheaded alive, and
may in such:warrant direct how the body, head, and quarters, shall “be
disposed of. By the French law high treason, when it consists in an attempt
or conspiracy against the life or person of the King, is punished as parricide, -
with the addition of the forfeiture of the party’s goods. See post, 203. n.
Code penal, Liii. t. 1. s.86.
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5. DeserTION from the king’s armies in time of war,
whether by land or sea, in England or in parts beyond the
ses, is by the standing laws of the land (exclusive of the an-
nual acts of parliament to punish mutiny and desertion), and
particularly by statute 18 Hen.VI. c.19. and 5Eliz. c.5.,
made felony, but not without benefit of clergy. But by the
statute 2 & 8 Edw. VL. c.2. clergy is taken away from such
deserters, and the offence is made triable by the justices of
every shire. The same statutes punish other inferior military
offences, with fines, imprisonment, and other penalties. (8)

legality of such possession. A possession strictly speaking can only be
legal, where it was derived originally by purchase from certain officers
authorised to sell king’s stores, who ought to grant certificates of the sale
to the purchasers. But the presumption which arises against the prisoner
from the non-production of this certificate, is liable to be rebutted by cir-
cumstances, showing that in fact the possession was an honest one.

It has been usual of late in the annual mutiny act, to provide that the
offence of embezzling the public stores, when committed by officers, pay-
masters, commissaries, or persons employed in that or similar departments,
may be tried by a general court martial; and the court is empowered to
transport, fine, imprison, dismiss from the service, or pronounce incapable
of further service, civil or military.

(8) The 37G.3. c.70. (continued by several acts, and made perpetual by
57G.3. c.7.) makes it a felony without benefit of clergy for any one ma-
liciously and advisedly to endeavour to seduce any soldier or sailor, or
marine, from his allegiance, or to stir him up to mutiny, or to endeavour to
make any mutinous assembly, or to commit any traitorous or mutinous
practice.
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a trying occasion once expressed it ) in her principles and
practice ever most unquestionably loyal. The clergy of her
persuasion, holy in their doctrines and unblemished in their
lives and conversation, are also moderate in their ambition,
and entertain just notions of the ties of society and the rights’
of civil government. As in matters of faith and morality
they acknowledge no guide but the Scriptures, so, in matters
of external polity and of private right, they derive all their
title from the civil magistrate ; they look up to the king as
their head, to the parliament as their law-giver, and pride
themselves in nothing more justly, than in being true mem-
bers of the church, emphatically &y low established. Whereas
the notions of ecclesiastical liberty, in those who differ from
them, as well in one extreme ‘as the other, (for I here only
speak of extremes,) are equally and totally destructive of those
ties and obligations by which all society is kept together;
equally encroaching on those rights, which reason and the
original contract of every free state in the universe have vested
in the sovereign power; and equally aiming at a distinct in-
dependent supremacy of their own, where spiritual men and
spiritual causes are concerned. The dreadful effects of such
a religious bigotry, when actuated by erroneous principles,
even of the protestant kind, are sufficiently evident from the
history of the anabaptists in Germany, the covenanters in
Scotland, and that deluge of sectaries in England, who
murdered their sovereign, overturned the church and mo-
narchy, shook every pillar of law, justice, and private pro-
perty, and most devoutly established a kingdom of the saints
in their stead. But these horrid devastations, the effects of
mere madness, or of zeal that was nearly allied to it, though
violent and tumultuous, were but of a short duration.
Whereas the progress of the papal policy, long actuated by
the steady counsels of successive pontiffs, took deeper root,
and was at length in some places with difficulty, in others
never yet extirpated. For this we might call to witness the
black intrigues of the jesuits, so lately triumphant over
Christendom, but now universally abandoned by even the
Roman catholic powers: but the subject of our present chap- [ 105 ]
ter rather leads us to consider the vast strides which were
formerly made inthis kingdom by the popish clergy 3 h°"
¢ Address to James 11, 1687.
VOL. IV. I
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~vacant by his promotion to a bishoprick or abbey : ¢ etigmsi
“ ad illa personae consuevcrint et debuerint per electionem awt
¢ quemvis alium modum assumi.” And this last, the canonists
declared, was no detriment at all to the patron, being only
like the change of a life in a feodal estate by the lord. Dis~
pensations to avoid these vacancies begat the doctrine of com-
mendams (2): and papal provisions were the previous nomin-
ation to such benefices, by a kind of anticipation, before they
became actually void: though aflerwards indiscriminately [ 108 ]
applied to any right of patronage exerted or usurped by the
pope. In consequence of which the best livings were filled
by Italian and other foreign clergy, equally unskilled in and
averse to the laws and constitution of England. The very
nomination to bishopricks, that antient prerogative of the
crown, was wrested from king Henry the first (8), and after-

(2) Commendam is, properly, the commending or committing a benefice
to the charge of some clerk, until it may be conveniently provided with a
pastor. This definition seems to imply a vacancy of the benefice; but
commendams, whether temporary or permanent, are ordinarily divided into
two classes, those which are granted retinere, and those which are granted
capere; the former prevent, and the latter supply a vacancy. Thus pro-
motion to a bishoprick avoids all former promotions after consecration,
but not before; if a dispensation of that avoidance is granted before con-
secration, it is retinere ; if it comes afterwards, it is capere, or recipere.
Hobart therefore denies the first to be a commendam at all; “my own
benefice (says he), cannot be commended to me;"” and before consecration
it remains the grantee’s own. But, however, the effects of the two are
different ; the first only preventing a vacancy, the incumbency continues
in the same state in which it was before the promotion; the latter finds
the church vacant, and does not fill it, the commendatory is more in the
nature of a guardian or administrator, than an incumbent, and cannot use
all the writs, or do all the acts which an incumbent can. )

Whatever ecclesiastical authority was in itself lawful to be exercised,
though the exercise of it by the pope was an usurpation, became revested
in the king at the reformation ; it is he, therefore, who by mandate to the
archbishop of Canterbury, under the 25H. 8. c. 21. now grants com-
mendams. But the reformation did not give him the illegal power of the
pope, and therefore the consent of the patron to a commendam is in all
cases necessary. Burn. Ecc. Law, ii. p. 1. Hobart. 140. 3 Lev.577.

¢3) This is shortly expressed; the point in dispute was not so much the
nomination to bishopricks, as the right of investiture by the ring and
crosier. Lay fiefs having been annexed to bishopricks, kings contended
that the feudal rights and duties followed as a matter of course, of which
none was more important than that a tenant should not be admitted to a
fief without his lord’s consent, and should perform fealty and homage on

18 admission.
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sworn not to receive the papal benediction. He made light
of all papal bulles and processes: attacking Scotland in de-
fiance of one: and seizing the temporalties of his clergy, who
under pretence of another refused to pay a tax imposed by
parliament. (5) He strengthened the statutes of mortmain ;
thereby closing the great gulph, in which all the lands of the
kingdom were in danger of being swallowed. And, one of
his subjects having obtained a bulle of excommunication
against another, he ordered him to be executed as a traitor,
according to the antient law". (6) And in the thirty-fifth
year of his reign was made the first statute against papal pro-
visions, being, according to sir Edward Coke', the foundation
of all the subsequent statutes of praemunire, which we rank as
an offence immediately against the king, because every en-
couragement of the papal power is a diminution of the au-
thority of the crown.

In the weak reign of Edward the second the pope again
endeavoured to encroach, but the parliament manfully with-
stood him ; and it was one of the pnncxpal articles charged
against that unhappy prince, that he had given allowance to
the bulles of the see of Rome. But Edward the third was of
a temper extremely different: and to remedy these inconve-
niences first by gentle means, he and his nobility wrote_ an
expostulation to the pope; but receiving a menacing and
contemptuous answer, withal acquainting him, that the em-
peror, (who a few years before at the diet of Nuremberg,'
A. D. 1323, had established a law agamst provisions ¥,) and

h Bro. Abr. tit. Corone. 115. Treason, '2Imt.583
14. 5Rep.p.1. fol.12. S0Ass. 19.  * Mod. Un. Hist. xxix.293.

‘ (5) At this time the clergy taxed themselves; it was not, therefore, for

refusing to pay a tax imposed by parliament, in which they would have
been fully justified, but for procuring a bulle, by which the clergy of all
Christian countries were forbidden to grant to laymen, the revenues of
their benefices, without leave of the holy see, and under the protection
of it refusing the king a fifth, that he issved a proclamation of outlawry
against them, and took possession of all their lay fees, goods, and chattels.
ngard Hist. iii. 340,

' (6) But because that lawe had not of long time beene put in execunon,
the chancellor and treasurer kneeled before the king, and obtained grace
for him, so as he was onely banished out of the realme. Davis, 95. and
the placita referred to in Brooke. LR

15
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pope- in this realm, that he was ever a firm opposer of it.
And, particularly in the reign of Henry the fifth, he pre-
vented the king’s uncle from being then made a cardinal, and
legate a latere from the pope; upon the mere principle of
it’s being within the mischief of papal provisions, and dero-
gatory from the liberties of the English church and nation. (8)
For, as he expressed himself to the king in his letter upon
that subject, “ he was bound to oppose it by his ligeance,
¢ and also to quit himself to God and the church of this
¢ land, of which God and the king had made him governor.’
This was not the langnage of a prelate addicted to the slavery
of the see of Rome; but of one who was indeed of principles
so very opposite to the papal usurpations, that in the year
preceding this synod, 17 Hen.VI., he refused to consecrate
a bishop of Ely, that was nominated by pope Eugenius IV.
A conduct quite consonant to his former behaviour, in
6 Hen.VL., when he refused to obey the commands of pope
Martin V., who had required him to exert his endeavours to
repeal the statute of praemunire (¢ execrabile illud statutum,”
as the holy father phrases it) ; which refusal so far exasper-
ated the court of Rome against him, that at length the pope
issued a bulle to suspend him from his office and authority,
which the archbishop disregarded, and appealed to a general
council. And so sensible were the nation of their primate’s
merits, that the lords spiritual and temporal, and also the
university of Oxford, wrote letters to the pope in his defence;
and the house of commons addressed the king, to send an
ambassador forthwith to his holiness, on behalf of the arch-
bishop, who had incurred the displeasure of the pope for op-
posing the excessive power of the court of RomeP.

P See Wilk. Concil. Mag. Br. Vol. I1I.
passim, and Dr.Duck’s life of arch-
bishop Chichele, who was the prelate
here spoken of, and the munificent
founder of All Souls college in Ox-
ford: in vindication of whose memory
the author hopes to be excused this

digression ; if indeed it be a digression
to shew how contrary to the semti-
ments of so learned and pious a pre-
late, even in the days of popery, those
usurpations were, which the statutes
of praecmunire and provisors were made
to restrain.

(8) This prelate (Henry Beaufort,

the Bishop of Winchester,) became

cardinal in the reign of his great-nephew Henry the Sixth; but he was
compelled to promise,  that he would do no act in the execution of his
office which might derogate from the rights of the crown, or of the subject;
and a protest was made in the king’s name against the entry of any legate
into the kingdom, except on the king’s petition. — Lingard, v. 145. -
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“ shall be out of the king’s protection, and his lands and
“ tenements, goods and chattels, forfeited to the king: and
¢ that his body shall remain in_prison af tke king’s pleasure :
“ or (as other authorities have it) during life":” both which
amount to the same thing; as the king by his prerogative
may any time remit the whole, or any part, of the punish-
ment, except in the case of transgressing the statute of kabeas
corpus. (12) These forfeitures here inflicted, do not (by the way)
bring this offence within our former definition of felony;

being inflicted by particular statutes, and not by the common

law. But so odious, sir Edward Coke adds, was this offence
of praemunire, that a man that was attainted of the same
might have been slain by any other man without danger of
‘law : because it was provided by law ", that any man might
do to him as to the king’s enemy; and any man may lawfully
kill an enemy. However, the position itself, that it is at any
time lawful to kill an enemy, is by no means tenable: it is
only lawful, by the law of nature and nations, to kill him in
the heat of battle, or for necessary self-defence. And to ob-
viate such savage and mistaken notions®, (18) the statute
5 Eliz. c. 1. provides, that it shall not be lawful to kill any
person attainted in a praemunire, any law, statute, opinion, or
exposition of law to the contrary notwithstanding. But still
_such delinquent, though protected as a part of the public
from public wrongs, can bring no action for any private in-
jury, how atrocious soever, being so far out of the protection
of the law, that it will not guard his civil rights, nor remedy
any grievance which he as an individual may suffer. And no
man, knowing him to be guilty, can with safety give him

comfort, aid, or relief?.
* 1 Bulst. 199. X Bro. Abr. t.Corone. 197.
v Stat. 25 Ed.1II. st.5. c.22. 7 1 Hawk.P.C. c. 19. 5.47.

(18) It seems hardly to amount to the same thing ; — in the one case,
the term of imprisonment would be at the discretion of the court, voluntas
Domini Regis in curid ; in the other, the court would have no discretion,
but must pronounce the sentence of imprisonment for life, and the party
would be left for any remission of it to the royal mercy, (volunéas Domini
Regis in camerd.) See post, p.121.

(13) There was more ground for this notion than is implied in the text,
for the statute referred to in the margin, which is one of those apimt
provisors, expressly enacts, that he who offends “ against such provisors in
body, goods or other possessions, shall be excused before all men, and for
meho&:dull never be grieved, or let at the suit of any one.”

VOL. 1 K
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of treason, without any degree of assent thereto: for any
assent makes the party a principal traitor ; as indeed the con-
cealment, which was construed aiding and abetting, did at
the common law: in like manner as the knowledge of a plot
against the state, and not revealing it, was a capital crime at
Florence and in other states of Italy . But it is now enacted
by the statute 1 & 2 Ph. & M. c.10. that a bare concealment
of treason shall be only held a misprision. This concealment
becomes criminal, if the party apprized of the treason does
not, as soon as conveniently may be, reveal it to some judge
of assize or justice of the peaced. But if there be any pro-
bable circumstances of assent, as if one goes to a treasonable
meeting, knowing before-hand that a conspiracy is intended -
against the king; or, being in such company once by accident,
and having heard such treasonable conspiracy, meets the same
company again, and hears more of it, but conceals it ; this is
an implied assent in law, and makes the concealer guilty of
actual high treason °.

THERE is also one positive misprision of treason, created so
by act of parliament. The statute 18 Eliz. c.2. (2) enacts,
that those who forge foreign coin [of gold or silver], not cur-
rent in this kingdom, their aiders, abettors, and procurers,
shall all be guilty of misprision of treason. For, though the
law would not put foreign coin upon quite the same footing as
our own; yet, if the circumstances of trade concur, the falsi-
fying it may be attended with consequences almost equally
pernicious to the public; as the counterfeiting of Portugal
money would be at present; and therefore the law has made
it an offence just below capital, and that is all. For the

¢ Guicciard. Hist. b. 3. & 18. ¢ 1 Hawk. P. C. c. 20. s 8.
¢ 1 Hal. P. C. 372.

(2) This ought to be 14Eliz. c.3., and the author has been led into
the mistake by implicitly copying Hawkins; but the 15 Eliz. c. . did also
create a positive misprision 6f treason in the concealing the offer of a bulle,
or instrument of reconciliation to the see of Rome, for six weeks after
the offer made; and the 23Eliz. c.1. made the offence of aiding and main-
taining those who had been guilty of the treasons constituted by that act,
liable only to the penalties of misprision of treason. By the word aiders ip
this act, 14Eliz. c.5., Lord Hale says, are intended aiders of the fact, not
aiders of the person, as receivers and comforters. 1 H.P.C. 376.

K 2






Ch. 9. WRONGS. ' 121

1. TuE first and principal is the mal-administration of
such high officers, as are in public trust and employment.
This is usually punished by the method of parliamentary
impeachment : wherein such penalties, short of death, are
inflicted, as to the wisdom of the house of peers shall seem
proper ; consisting usually of banishment, imprisonment, fines,
or perpetual disability. Hitherto also may be referred the
offence of imbezzling the public money, called among the Ro- [ 122 ]
mans , which the Julian law punished with death in
a magistrate, and with deportation, or banishment, in a pri-
vate person *. With us it is not a capital crime, but subjects
the committer of it to a discretionary fine and imprisonment.
Other misprisions are, in general, such contempts of the exe-
cutive magistrate, as demonstrate themselves by some arrogant
and undutiful behaviour towards the king and government.
These are ‘

2. CoNTEMPTS against the king’s prerogative. As, by
refusing to assist him for the good of the public; either in his
councils, by advice, if called upon; or in his wars, by per-
sonal service for defence of the realm, against a rebellion or
invasion'. Under which class may be ranked the neglecting
to join the posse comitatus, or power of the county, being there-
unto required by the sheriff or justices, according to the
statute 2 Hen. V. c. 8. which is a duty incumbent upon all that
are fifteen years of age, under the degree of nobility, and able
to travel ®. Contempts against the prerogative may also be,
by preferring the interests of a foreign potentate to those of
our own, or doing or receiving any thing that may create an
undue influence in favour of such extrinsic power; as, by
taking a pension from any foreign prince without the consent
of the king .  Or, by disobeying the king’s lawful commands ;
whether by writs issuing out of his courts of justice, or by a
summons to attend his privy council, or by letters from the
king to a subject commanding him to return from beyond the
seas, (for disobedience to which his lands shall be seized till
he does return, and himself afterwards punished,) or by his
writ of ne exzeat regnum (5), of proclamation, commanding the

X Inst.4.18.9. ™ Lamb, Eir. $33.
! 1 Hawk.P.C. c.22. 5.2. ® 3 Inst.144.
(5) See Vol. I. p. 266.
.
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our law with fine and imprisonment. Likewise if any pers
son shall in any wise hold, affirm, or maintain, that the com-.
mon law of this realm, not altered by parliament, ought not
to direct the right of the crown of England; this is a mis-
demesnor, by statute 13 Eliz. c.1. and punishable with for-
feiture of goods and chattels. (7) A contempt may also arise
from refusing or neglecting to take the oaths, appointed by

statute for the better securing the government; and yet

acting in a public office, place of trust, or other capacity, for
which the said oaths are required to be taken; wviz. those of
allegiance, supremacy, and abjuration ; which must be taken
within six calendar months after admission. The penalties
for this contempt, inflicted by statute 1 Geo.I. st. 2. c.18.
are very little, if any thing, short of those of a praemunive :
being an incapacity to hold the said offices, or any other: to
prosecute any suit: to be guardian or executor: to take any
legacy or deed of gift; and to vote at any election for mem-
bers of parliament: and after conviction the offender shall
also forfeit 500 to him or them that will sue for the same.
Members on the foundation of any college in the two uni-
versities, who by this statute are bound to take the oaths,
must also register a certificate thereof in the college-register,
within one month after; otherwise, if the electors do not
remove him, and elect another within twelve months, or
after, the king may nominate a person to succeed him by his
great seal or sign manual. Besides thus taking the oaths for

[ 124 ]

offices, any two justices of the peace may by the same statute .

summon, and tender the oaths to, any person whom they
shall suspect to be disaffected : and every person refusing the
same, who is properly called a non-juror, shall be adjudged
a popish recusant convict, and subjected to the same penalties
that were mentioned in a former chapter*; which in the end
may amount to the alternative of abjuring the realm, or suf-
fering death as a felon. (8)

5. CoNTEMPTS against the king’s palaces or courts of justice
have been always looked upon as high misprisions : and by

¢ See pag.55.

(7) This statute was made for the queen’s life, and has expired.
(8) But see pp. 58, 59. nn. (6) (7). .
. K 4
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said courts, but out of their actual view, is punished only
with fine and imprisonment *.

Nor only such as are guilty of an actual violence, but of [ 126 ]

threatening or reproachful words to any judge sitting in the
courts, are guilty of a high misprision, and have been pu-
nished with large fines, imprisonment, and corporal punish-
ment*.(9) And even in the inferior courts of the king, an
affray or contemptuous behaviour is punishable with a fine
by the judges there sxttlng, as by the steward in a court-leet,
or the like ®.

Likewisk all such, as are guilty of any injurious treatment
to those who are immediately under the protection of a court
of justice, are punishable by fine and imprisonment: as if a
man assaults or threatens his adversary for suing him, a
counsellor or attorney for being employed against him, a
juror for his verdict, or a gaoler or other ministerial officer
for keeping him in custody, and properly executing his
duty ©: which offences, when they proceeded farther than
bare threats, were punished in the Gothic constitutions with
exile and forfeiture of goods °.

LastLy, to endeavour to dissuade a witness from giving
evidence ; to disclose an examination before the privy council;
or, to advise a prisoner to stand mute (all of which are im-
pediments of justice) ; are high misprisions, and contempts of
the king’s courts, and punishable by fine and imprisonment.
And antiently it was held, that if one of the grand jury dis-
closed to any person indicted the evidence that appeared
against him, he was thereby made accessory to the offence, if
felony : and in treason a principal. And at this day it is
agreed, that he is guilty of a high misprision , and liable to
be fined and imprisoned ‘.

* Cro. Car. 373. ¢ Stiernh. de jure Goth. l. 8. c.3.

* Ibid.508. ¢ See Bar. 212. 27 Ass. pl. 44. § 4.
b 1 Hawk. P. C. c.21. s.10. fol. 138.

< 3 Inst.141, 142. f 1 Hawk. P. C. ¢.21. 8.15.

(9) It has been determined, that a judge sitting at nisi prius has the power
of fining even a defendant conducting his own defence to a criminal charge,
for contempt of the court in the course of that defence. R.v. Daviton,
¢B. & A. 329
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THE crimes and misdemesnors that more especially affect
the commonwealth, may be divided into five species: viz. of-
fences against public justice, against the public peace, against
public #rade, against the public 4ealth, and against the public

. polzce or oeconomy ; of each of which we will take a cursory
view in their order.

First, then, of offences against public justice: some of
which are felonies, whose punishment may extend to death ;
others only misdemesnors. I shall begin with those that
are most penal, and descend gradually to such as are of less

malignity.

1. IMBEZZLING or vacating records, or falsifying certain
other proceedings in a court of judicature, is a felonious offence
against public justice. It is enacted by statute 8 Hen. VL. c.12.
that if any clerk, or other person, shall wilfully take away,
withdraw, or avoid any record, or process in the superior
courts of justice in Westminster-hall, by reason whereof the
judgment shall be reversed or not take effect ; it shall be felony
not only in the principal actors, but also in their procurers
and abettors. And this may be tried either in the king’s
bench or common pleas, by a jury de medietate : half officers
of any of the superior courts, and the other half common
jurors. Likewise by statute 21 Jac.l. c.26. to acknowledge
any fine, recovery, deed enrolled, statute, recognizance, bail,
or judgment, in the name of another person not privy to the
same, is felony without benefit of clergy. (1) Which law
extends only to proceedings in the courts themselves: but
by statute 4 W.& M. c.4. to personate any other person (as
bail) before any judge of assize or other commissioner autho-
rized to take bail in the country, is also felony. For no man’s
property would be safe, if records might be suppressed or
falsified, or persons’ names be falsely usurped in courts, or
before their public officers.

2. To prevent abuses by the extensive power, which the
law is obliged to repose in gaolers, it is enacted by statute

(1) But the attainder does not work any corruptlon of blood, or for-
feiture of dower. .

-
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6. REscuk is the forcibly and knowingly freeing another
from an arrest or imprisonment ; and it is generally the same
offence in the stranger so rescuing, as it would have been in
a gaoler to have voluntarily permitted an escape. A rescue,
therefore, of one apprehended for felony, is felony; for treason,
treason; and for a misdemesnor, a misdemesnor also. But
here likewise as upoun voluntary escapes, the principal must
first be attainted or receive judgment before the rescuer can
be punished : and for the same reason; because perhaps in
fact it may turn out that there has been no offence committed *.
By statute 11 Geo.II. c.26. and 24 Geo. IL. c.40. if five or more
persons assemble to rescue any retailers of spirituous liquors,
or to assault the informers against them, it is felony, and
subject to transportation for seven years. By the statute
16 Geo.II. c.81. to convey to any prisoner in custody for
treason or [any] felony [except petty larceny] any arms, in-
struments of escape, or disguise, without the knowledge of the
gaoler, though no escape be attempted, or any way to assist
such prisoner to attempt an escape, though no escape be
actually made, is felony, and subjects the offender to trans-
portation for seven years : or if the prisoner be in custody: for -
petit larceny or other inferior offence, or charged with a debt
[damages or costs amounting in the whole to] 1007, it is then
a misdemesnor, punishable with fine and imprisonment. And
by several special statutes', (6) to rescue, or attempt to rescue,

% 1 Hal. P.C. 607. Fost.344.+

! 6 Geo.I. c.23. (Transportation.) 19 Geo.Il. c.34. (Smuggling.) 25
9Geo. L. c.22. (Black-act.) 8 Geo.II. Geo.IL ¢.87. (Murder.) 27 Geo.IIl.
c. 20. (Destroying turnpikes, &c.) c.15. (Black-act.)

practice in consequence, I believe, is to try for the principal felony first,
and in case of acquittal, to abandon the pfosecution for prison-breach.
(6) Other statutes might be added to those cited in the margin, which
will however be more conveniently noticed under the several offences to
which they reply. As to those cited, the 6G.1. c.23. will be considered
hereafter ; the capital punishment for rescuing persons in custody under
the greater number of the offences specified in the 9G. 1. c. 22., and 27G.2.
c.15.,has been taken away by 4 G.4. c. 54., and transportation or imprison-
ment with or without hard labour substituted ; the 1G. 4. c.115. has re-
pealed the capital part of the 8G.2. c.20., substituting the punishments
last mentioned ; the 52 G. 3. c.143. has done the same with the 19G.3. c.34.
The 1&2G. 4. c.88. is a general statute made for the amendment of the
law of rescué. It provides, thiit where any one shall be convicted of feloity
for the rescue, or assistance in the rescue of any one, and be thereupl:
entit
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10. OF a nature somewhat similar to the two last is the
offence of thef?-bote, which is where the party robbed not only
knows the felon, but also takes his goods again, or other
amends, upon agreement not to prosecute. This is frequently
called compounding of felony; and formerly was held to
make a man an accessory; but is now punished only with
fine and imprisonment 9. This perversion of justice, in the
old Gothic constitutions, was liable to the most severe and
infamous punishment. And the Salic law, ¢ latroni eum si-
 milem habuit, qui furtum celare vellet, et occulte sine judice
“ compositionem ejus admittere’.” By statute 25 Geo. II. c. 86.
even to advertise a reward for the return of things stolen, with
no questions asked, or words to the same purport, subjects
the advertiser and the printer to a forfeiture of 50 each.

11. CommoN barretry is the offence of frequently exciting
and stirring up suits and quarrels between his majesty’s sub-
jects, either at law or otherwise®. The punishment for this
offence, in a common person, is by fine and imprisonment;
but if the offender (as is too frequently the case) belongs to
the profession of the law, a barretor, who is thus able as well
as willing to do mischief, ought also to be disabled from prac-
tising for the future’. And indeed it is enacted by statute
12 Geo. 1. c.29. that if any one, who hath been convicted of
forgery, perjury, subornation of perjury, or common bar-
retry, shall practise as an attorney, solicitor, or agent, in any
suit; the court, upon complaint, shall examine it in a sum-
mary way; and, if proved, shall direct the offender to be
transported for seven years. Hereunto may also be re-

11 Hawk. P.C. c. 59. § 6. * 1 Hawk. P.C.c.81. § 1.
* Stiernh. de jure Goth. l. 8. c. 5. t Ibid. § 14.

being in its nature ascertainable by outward marks, made it more difficult
for the thief to dispose of them withiout the aid of a receiver; whereas mo-
ney has not in general any such distinguishirig marks, and it requires no ald

[ 184 ]

from a receiver to give effect to the theft. This principle did not apply sé

well to the case of bank-notes, and other paper representatives of money j
but the same law, though with a difference of opinion on the subject, was
extended to them. By the 3G.4. c.24., however, this has been altered,
and the 2G.4. c.25. (see post, p. 254.), which makes it felony to steal such
instruments, is extended to the receipt of them when stolen; and the
offence is in all respects assimilated to the receipt of stoléth geods. See
2 East, P. C, 748.
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laws of France". And certainly the odiousness of the crime
pleads strongly in behalf of the French law. But it is to be con-
sidered, that there they admit witnesses to be heard only on the
side of the prosecution, and use the rack to extort a confes-
sion from the accused. In such a constitution, therefore, it is
necessary to throw the dread of capital punishment into the
other scale, in order to keep in awe the witnesses for the crown,
on whom alone the prisoner’s fate depends : so naturally does
one cruel law beget another. (16) But corporal and pecu-

b Montesq. Sp.L. b. 29. c.11.

(16) The French law is now materially altered in this respect. By the
Code Penal, liv.iii. tit. 2. 5.7. § 1., it appears that false testimony in a
criminal proceeding is ordinarily punished by hard labour for a term of
years, which species of punishment (the  travawr forcds d temps”) can
never be pronounced for less than five or more than twenty years. See
liv.i. c. 1. If, however, the person against whom the testimony has been
given shall have been condemned to any punishment heavier than that
before mentioned, the false witness against him suffers the same punishment.
The false witness in civil matters, or petty misdemesnors (contraventions,
see p. 5. n.), is punished by imprisonment with hard labour ( reclusion’),
a species of punishment which must be pronounced for five years at the
least, and ten at the most (see liv. i. c. 1.), unless he has received money
or any other recompence or promige of it ; in which cases the punishment
is hard labour for a term of years, with forfeiture of the money or other
recompence. Subornation of perjury is punished always on a scale of se-
verity graduated by and exceeding, where it is possible, that.of the false
witness himself ; if his punishment be “ reclusion,” the suborner’s will be
the. “ travaux forcés & temps ;” if the false witness suffer this last, or trans-
portation, the suborner will be condemned to it ¢ perpétuité; and if the
false witness suffer hard labour for life, or capitally, the punishment of his -
suborner is death.

These punishments far exceed in severity those of the English. law; the
travauz forcés are directed to be of the severest kind; the convicts work
at them with a heavy weight at their feet, or chained two and two where
the nature of the work will permit of it. It suspends all the civil abilities
of the convict for the time, he can receive no portion of his income, and
no payment of rent or debts is valid to him ; farther it imposes on him, in
many respects, perpetual civil infamy; he cannot be a juror, is admitted
only as a witness for certain purposes, cannot act as guardian, or serve in
the armies of the king. The same punishment forlife, or that of transport-*
ation, bring with them civil death; the convict, too, is publicly branded
on the right shoulder. Whether the sentence to the travauz forcés be for
life or years, the convict before entering on them must stand for an hour
in the “ carcan,” a species of pillory, with an inscription over his head,
stating, in large characters, his name, occupation, place of abode, punish-
ment, and crime. Liv.i. c. 1. I

t
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discretionary censure, regulated by the nature and aggrava-
tions of the offence committed. (21)

22. LASTLY, extortion is an abuse of public justice, which
consists in any officer’s unlawfully taking, by colour of his
office, from any man, any money or thing of value, that is’
not due to him, or more than is due, or before it is due®
The punishment is fine and imprisonment, and sometimes a
forfeiture of the office. ‘

v 1 Hawk. P.C, c. 68. § 1.

(21) See post, 259. and Vol. I. p.354. In order to provide for the due
punishment of all malversations in office by governors and magistrates in
the subordinate members of the empire, who could not at common law
be tried in this country where their offences had not been committed, and
for whose trial there may be often no competent tribunal in the pro-
vince itself, the 42@. 5. c.85. has provided that all offences committed
by any person employed abroad in the service of his majesty in any publie
station civil or military, may be prosecuted in the K.B. in England, the
offence to be laid as if committed in Middlesex ; and, besides the punish-
ment which the party would have suffered for the same crime in England,
he is made liable, at the discretion of the court of K.B., to be adjudged
incapable of ever serving his majesty again. Cther sections provide for
the mode of procuring evidence from abroad. And the last section pro.
vides, that where the party injured by such offender proceeds against bim
civilly for damages, he may lay the fact to have been committed in West-
minster, or in any county where the defendant shall then reside.
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may be pleaded in bar of the suit. But, in a criminal prose-
cution, the tendency which all libels have to create animo-
sities, and to disturb the public peace, is the whole that the
law considers. And, therefore, in such prosecutions, the
only points to be inquired into are, first, the making or pub-
lishing of the book or writing; and, secondly, whether the
matter be criminal : and, if both these points are against the
defendant, the offence against the public is complete. The
punishment of such libellers, for either making, repeating,
printing, or publishing the libel, is fine, and such corporal
punishment as the court in it’s discretion shall inflict ;

the quantity of the offence, and the quality of the offender*.(14)
By the law of the twelve tables at Rome, libels, which affected
the reputation of another, were made a capital offence: but,
before the reign of Augustus, the punishmerit became corporal
only ¥. Under the emperor Valentinian* it was again made
capital, not only to write, but to publish, or even to omit de-
stroying them. Our law, in this and many other respects,
corresponds rather with the middle age of Roman juris-
prudence, when liberty, learning, and humanity, were in
their full vigour, than with the cruel edicts that were esta-
blished in the dark and tyrannical ages of the antient decem-
viri, or the later emperors.

* 1 Hawk. P.C. c. 73. § 21.
—— Quinetiam lex
Poenaque lata, malo quae nollet carmine quenquam

Describi : vertere modum formidine fustis. Hor. ad dug.152.
* Cod. 9. 36. .

(14) By the 60G.3. and 1G.4. c. 8., for the more effectual prevention
and punishment of blasphemous and seditious libels, it is enacted, that
where the libel tends to bring into hatred and contempt the person of his
majesty or the regent, or the government and constitution of the united
kingdom as by law established, or either house of parliament, or to excite
his majesty’s subjects to attempt the alteration of any matter in church or
state as by law established, otherwise than by lawful means, the judge on
conviction, or the court on judgment by default, may order the seizure of
all copies of the libel in the possession of the defendant, or of any person
for his use, named in the order; the copies so seized are to be returned
free of all expence, if the judgment be arrested or reversed, otherwise to
be disposed of according to the direction of the court.

And if any person having been legally convicted of the composition, pub-
lication, &c. of such a libel, shall be a second time convicted of the same

offence, he may be danished from the united kingdom, and all other parts
of his majesty’s dominions, for such term of years as the court shall order.






Ch.11. - WRONGS. 152

on a fair and impartial trial be adjudged of a pernicious ten-
dency, is necessary for the preservation of peace and good
order, of government and religion, the only solid foundations
of civil liberty. Thus the will of individuals is still left free;
the abuse only of that free will is the object of legal punish-
ment. Neither is any restraint hereby laid upon freedom of
thought or inquiry : liberty of private sentiment is still left;
the disseminating, or making public, of bad sentiments, de-
structive of the ends of society, is the crime which society
corrects. A man (says a fine writer on this subject) may be
allowed to keep poisons in his closet, but not publicly to vend [ 158 ]
them as cordials. And to this we may add, that the only
plausible argument heretofore used for the restraining the just
freedom of the press, “that it was necessary to prevent the
¢ daily abuse of it,” will entirely lose i’s force, when it is
shewn (by a seasonable exertion of the laws) that the press
cannot be abused to any bad purpose, without incurring a
suitable punishment: whereas it never can be used to any
good one, when under the controul of an inspector. So true
it will be found, that to censure the licentiousness, is to main-
tain the liberty of the press. (16)

(16) The offence of libel often involves such important considerations,
that the public attention is very naturally drawn to the proceedings of
courts of justice in the trial of it; at the same time it has something so
peculiar in its nature, that it is equally natural to find difficulties in
making them satisfactory or intelligible in all respects to ordinary minds.
One of the most disputed points on the subject, early in the last reign,
was the extent of the province of the jury. The general practice had
been for a long series of years, to consider the criminality of a paper
charged to be a libel, as a question of pure law, which the judge was to lay
down to the jury; and it was contended that this was the most favourable
course for the defendant, because the question of criminality must then be
either on the record, or in the direction of the judge, and of course always
subject to reconsideration for the defendant by writ of error, or on motion
for a new trial. In fact, however, it was attended with this heavy dis-
advantage to him, that wherever the publication and the meaning of the
paper as charged, were found against him, he was almost uniformly con-
victed in the first instance, for the very reason that such conviction was so
reviewable. I think this fact, and the reason for it, may both be inferred
from the answer of the judges to the third question put by the lords in
1792, in the course of the debates on Mr. Fox’s Libel Bill. The question
is, “Supposing the publication clearly proved, and the innocence of the

‘paper as clearly mamifest, is it competent for the judge to reeomm:; a
verdict
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juries have been sometimes persuaded that in cases of libel they were in-
vested with new and extraordinary powers, while, in the words of John
Lilburn, the judge was reduced to a mere cypher. Wherever this hap-
pens, the bill is indirectly the source of much mischief.

See the Ann. Reg. v. 33. c.vii. v.34. pt.2. p.® 69. Parliamentary History,
v.29. pp. 551. 591.726.741. But the question cannot be fully understood
without reference to all the proceedings in the trial of the dean of
St. Asaph.
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or the rules laid down by the law, and particularly by the
statutes 31 Geo. II. ¢.29. 8 Geo. III. c.11. and 18 Geo. III.
c. 62. for ascertaining it’s price in every given quantity, is re-
ducible to this head of cheating (7) : as is likewise in a peculiar
manner the offence of selling by false weights and measures ; the
standard of which fell under our consideration in a former
volume®. The punishment of bakers’ breaking the assise, was
antiently to stand in the pillory, by statute 51 Hen. III. st.6.,
and for brewers (by the same act) to stand in the tumbrel or
dungcart’; which, as we learn from domesday book, was the
punishment for knavish brewers in the city of Chester so early
as the reign of Edward the confessor. ¢ Malam cerevisiam
s faciens, in cathedra ponebatur stercoris'.” (8) But now the
general punishment for all frauds of this kind, if indicted (as
they may be) at common law, is by fine and imprisonment:
though the easier and more usual way is by levying on a
summary conviction, by distress and sale, the forfeitures
imposed by the several acts of parliament. Lastly, any de-
ceitful practice, in cozening another by artful means, whether
in matters of trade, or otherwise, as by playing with false
dice, or the like, is punishable with fine, imprisonment, and
pillory*.  And by the statutes 88 Hen. VIIL. c.1. and
30 Geo. II. c.24. if any man defrauds another of any valu-
able chattels by colour of any false token, counterfeit letter,
or false pretence, or pawns or disposes of another’s goods
without the consent of the owner, he shall suffer such punish-
ment by imprisonment, fine, pillory, transportation, whipping,
or other corporal pain, as the court shall direct. (9)

b See Vol.I. pag.274. i Seld. tit. of hon. b.2. c.5. § 3.
! 8 Inst. 219. k 1 Hawk. P.C. c.7I. 5.8.

(7) See Burn’s Justice, v.i. pp.301.363. ed. 23. The important statutes
on this subject now are the 1& 2G. 4. c. 50. for the kingdom at latge; and
the 55G. 3. c.xcix. (Local Act), as altered and amended by the 59G.35.
c.cxxvii. (Local Act), for the city of London, and within ten miles of the
Royal Exchange. The weight and materials of bread are by these acts
put under vety strict regulations.

(8) Aut quatuor solidos dabat prepositis.

(9) The clauses of the 30G.2. c.24., which telate to the pawning of
another’s goods without the consent of the owner, are virtually repealed
by the genetal pawnbroker’s act, 30 &40G.3. c.99. (see Vol. IL p. 452.)
which punishes the offence summarily by forfeitures and imprisonment in
case of non-payment ; the same statute also punishes summarily the lb'i"g‘é

N 8 ing
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by statute 5 & 6 Edw. VI. c.14. to be the buying or contract-
ing for any merchandize or victual coming in the way to
market ; or dissuading persons from bringing their goods or
provisions there; or persuading them to enhance the price,
when there: any of which practices make the market dearer
to the fair trader.

7. REGRATINe was described by the same statute to be the
buying of corn, or other dead victual, in any market, and sell-
ing it again in the same market, or within four miles of the
place. For this also enhances the price of the provisions, as
every successive seller must have a successive profit.

8. ENGRO8BING was also described to be the getting into
one’s possession, or buying up, large quantities of corn, or
other dead victuals, with intent to sell them again. This
must of course be injurious to the public, by putting it in the
power of one or two rich men to raise the price of provisions
at their own discretion. And so the total engrossing of any [ 159 ]
other commodity, with intent to sell it at an unreasonable
price, is an offence indictable and finable at the common
law™. And the general penalty for these three offences by
the common law (for all the statutes concerning them were
repealed by 12 Geo. III. c.71.) is, as in other minute misde-
mesnors, discretionary fine and imprisonment”. Among the
Romans these offences and other mal-practices to rdise the
price of provisions, were punished by a pecuniary mulct.
¢ Poena viginti aureorum siatuitur adversus eum, qui contra
 annomam fecerit, societatemve coierit quo annona carior

({3 ﬂt 0‘”

9. MonoroLiES are much the same offence in other
branches of trade, that engrossing is in provisions (10):
being a licence or privilege allowed by the king for the sole
buying and selling, making, working, or using of any thing

™ Cro.Car. 232. _ ° Ff. 48.12.2.
" 1 Hawk.P. C. c.80. 8.5,

(10) Hawkins states the difference to be only in this, that monopoly is
by patent from the king, and engrossing bytho.ctofthcmb;mbm

party and party. PLC.1.c.79.
N 4
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11. LasTLY, to prevent the destruction of our home ma-
nufactures by fransporting and seducing our artists to settle
abroad, it is provided by statute 5 Geo.l. c.27. that such
as so entice or seduce them shall be fined [any sum not ex-
ceeding] 100/. and be imprisoned three months : and for the
second offence shall be fined at discretion, and be imprisoned
ayear: and the artificers, so going into foreign countries, and
not returning within six months after warning given them by -
the British ambassador where they reside, shall be deemed
aliens, and forfeit all their lands and goods, and shall be in-
capable of any legacy or gift. By statute 23 Geo.Il. c.18.
the seducers incur, for the first offence, a forfeiture of 5007.
for each artificer contracted with to be sent abroad, and im-
prisonment for twelve [calendar] months; and for the second,
1000/. and are liable to two years imprisonment: and by the
same statute, connected with 14 Geo.IIlL c.71., if any person
exports any tools or utensils used in the silk, linen, cotton,
or woollen manufactures, (excepting woolcards to North

- America ',) he forfeits the same and 200/, and the captain of
the ship (having knowledge thereof) 100/ ; and if any cap-
tain of a king’s ship, or officer of the customs, knowingly
suffers such exportation, he forfeits 100/. and his employment ;
and is for ever made incapable of bearing any public office :
and every person collecting such tools or utensils, in order
to export the same, shall, on conviction at the assizes, [or
quarter sessions, ] forfeit such tools and also 200 (18)

¢ Stat. 15 Geo. III. c. 5.

(13) These statutes, and several later, which had been made in pursu-
ance of the same policy, so far as they relate to artificers going abroad, or
the enticing them o to do, are now repealed by the 5G. 4. c.97.
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2. ANoTHER felonious offence, with regard to this holy
estate of matrimony, is what some have corruptly called -
gamy, which properly signifies being twice married; but is
more justly denominated polygamy, or having a plurality of
wives at once®. Such second marriage, living the former
husband or wife, is simply void, and a mere nullity, by the
ecclesiastical law of England: and yet the legislature has
thought it just to make it felony, by reason of its being so
great a violation of the public oeconomy and decency of a well-
ordered state. For polygamy can never be endured under
any rational civil establishment, whatever specious reasons
may be urged for it by the eastern nations, the fallaciousness
of which has been fully proved by many sensible writers:
but in northern countries the very nature of the climate seems
to reclaim against it; it never having obtained in this part
of the world, even from the time of our German ancestors,
who, as Tacitus informs us®, “ prope soli barbarorum sin-

> 3 Inst.88. Bigamy, according to uncommon counterplea to the claim of
the canonists, consisted in marrying the benefit of clergy. (M. 40 Ed.III.
two virgins successively, one after the 42. A 11 Hen. IV. 11.48. M.18
death of the other, or once marrying Hem.IV.6. Staundf.P.C. 134.) The
a widow. Such were esteemed inca- cognisance of the plea of bigamy was
pable of orders, &c. ; and by acanon of declared by statute 18 Ed. III. st.3.
the council of Lyons, 4.D. 1274, held c.2. to belong to the court christian,
under pope Gregory X. were omni pri- like that of bdastardy. But by stat.
vilegio clericali nudati, et coercioni fori 1 Edw. VL. c. 12. §16. bigamy was de-
secularis addicti. (6 Decretal. 1. 12.) clarced to be no longer an impediment
This canon was adopted and explained to the claim of clergy. See Dal. 21,
in England, by statute, 4 Edw. I. st.3. Dyer, 201.

c.5. and bigamy thereupon became no ¢ de mor. Germ.18.

wherein banns may be lawfully published, or at any other time than be-
tween eight and twelve in the forenoon, except hy licence from the arch-
bishop of Canterbury; 2d, to solemnize it without due publication of banns,
unless by licence from a competent authority; or, 3d, to solemnize it ac-
cording to the rites of the church of England, falsely pretending to be in
holy orders, are all made felonies, punishable, if prosecuted within three
years from the commission of the offence, by transportation for fourteen
years. And by the same act, 1st, to insert in a register-book any false
entry of any thing relating to any marriage; 2d, to make, alter, or coun-
terfeit, or assist in making, &c. any such entry, or any licence of marriage,
or to utter the same as true, knowing it to be false; or, 3d, to destroy or
procure the destruction of any register-book of marriages, or any part
thereof, with intent to avoid any marriage, or subject any person to any of

the penalties of the statute, are made felonies punishable by transportatio!
for life. :

[ 164 ]
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8. A THIRD species of felony against the good order and
oeconomy of the kingdom, is by idle soldiers and mariners
wandering about the realm, or persons pretending so to be,
and abusing the name of that honourable professions. Such
a one not having a testimonial or pass from a justice of the
peace, limiting the time of his passage, or exceeding the
time limited for fourteen days, unless he falls sick; or forging
such testimonial ; is by statute 89 Eliz. c. 17. made guilty of
felony without benefit of clergy. This sanguinary law, though
in practice deservedly antiquated, still remains a disgrace to
our statute-book : yet attended with this mitigation, that the
offender may be delivered, if any honest freeholder or other
person of substance will take him into his service, and he abides
in the same for one year; unless licensed to depart by his
employer, who in such case shall forfeit ten pounds (5).

4. OuTLANDISH persons calling themselves Egyptians, or
gypsies, are another object of the severity of some of our un-
repealed statutes. These are a strange kind of commonwealth
among themselves of wandermg impostors and jugglers, who
were first taken notice of in Germany about the begi
of the fifteenth century, and have since spread themselves all
over Europe. Munster ®, who is followed and relied upon
by Spelman' and other writers, fixes the time of their first
appearance to the year 1417; under passports, real or pre-
tended, from the emperor Sigismund, king of Hungary.
And pope Pius II. (whodied 4. D. 1464) mentions them in
his history as thieves and vagabonds, then wandering with
their families over Europe under the name of Zigari; and

& 3 Inst. 85 % Cosmogr. 1.3. ! Gloss. 198.

as persons convicted of grand or petit larceny, and a return from trans-
portation without lawful cause before the expiration of the term limited,
is felony without benefit of clergy. See Staundf. P1.C.15s.

The prisoner may be tried under the statute of James in the county in
which he is apprehended ; and therefore Hawkins thinks that where the
second marriage, which is the offence, was celebrated beyond the sea, still
the party might be tried for it in England; but the broad principle that
an offence committed out of the jurisdiction of the law, cannot be cog-
nisable by the law, is scarcely to be got over by mere inference; and it
should be remembered besides, that both the statutes of James I. and
GeorgelIL. begin, “If any person or persons within his majesty’s dominions
of England and Wales, &c.” Hawkins, 1. c.42. 5.7. East’s P1.C. c. xii. s 2.

(5) This statute was repealed by the 52G.3. c.51.

[ 165 ]
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5. To descend next to offences whose punishment is short
of death. Common nusances are a species of offences against
the public order and oeconomical regimen of the state; being
either the doing of a thing to the annoyance of all the king’s
subjects, or the neglecting to do a thing which the common
good requires™  The nature of common nusances, and their
distinction from privafe nusances, were explained in the pre-
ceding volume® : when we considered more particularly the
nature of the private sort, as a civil injury to individuals. I
shall here only remind the student, that common nusances are
such inconvenient and troublesome offences, as annoy the
whole community in general, and not merely some particular
person; and therefore are indictable only, and not action-
able; as it would be unreasonable to multiply suits, by giving
every man a separate right of action, for what damnifies him
in common only with the rest of his fellow-subjects. Of this
nature are, 1. Annoyances in kighways, bridges, and public
rivers, by rendering the same inconvenient or dangerous to
pass, either positively, by actual obstructions; or negatively;
by want of reparations. For both of these, the person so
obstructing, or such individuals as are bound to repair and
cleanse them, or (in default of these last) the parish [or coun-
ty]l, at large, may be indicted, distrained to repair and
amend them, and in some cases fined. And a presentment
thereof by a judge of assise, &c. or a justice of the peace, shall
be in all respects equivalent to an indictment® (7). Where
there is & house erected, or an inclosure made, upon any
part of the king’s demesnes, or of an highway," or common
street, or public water, or such like public things, it is pro-
perly called a purpresture®. 2. All those kinds of nusances,
(such as offensive trades and manufactures) which when in-
jurious to a private man are actionable, are, when detrimental

= 1 Hawk. P.C. 75.1. P Co.Litt.277. from the French

® Vol.III. pag.216. pourpris, an enclosure.
@ Stat. 7 Geo.IIL c.42.

pital punishment under 1& 2Ph.&M. c.4. by the 1G.4. c.116,5.1. Gyp-
sies are now considered and punished merely as rogues and vagabonds
under the vagrant acts. See 5G. 4. c.83.

(7) The 7G.3. c.42. is repealed by the 13 G.5. c.78. (the general high-
way act), which at s.24. contains a similar provision with that stated in
the text.

VOL. IV. (]
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nusance, by statute 9 & 10 W.IIL c.7. and therefore is
punishable by fine. And to this head we may refer (though
not declared a common nusance) the making, keeping, or
"carriage, of too large a quantity of gunpowder at one time, or
" in one place or vehicle; which is prohibited by statute
12 Geo. IIL. c. 61. under heavy penalties and forfeiture (12).
6. Eaves-droppers, or such as listen under walls or windows,
or the eaves of a house, to hearken after discourse, and there-
upon to frame slanderous and- mischievous tales, are a com-
mon nusance, and presentable at the court-leett: or are in-
dictable at the sessions, and punishable by fine and finding
_ sureties for their good behaviour®. 7. Lastly, a common
scold, communis rizatriz, (for our law-latin confines it to the
feminine gender,) is a public’ nusance to her neighbour-

hood. For which offence she may be indicted *; and if con~

victed, shall ¥ be sentenced to be placed in a certain engine of
correction called the trebucket, castigatory, or cucking stool,
which in the Saxon language is said to signify the scolding
tool ; though mnow it is frequently corrupted into ducking
stool, because the residue of the judgment is, that, when she
is so placed therein, she shall be plunged in the water for
her punishment * (18).

6. IDLENESS in any person whatsoever is also a high of-
fence against the public oeconomy. In China it is a maxim,

t Kitch. of courts,20. v 1 Hawk. P.C. c. 75. 86.5—14.
v Ibid. 1 Hawk. P.C. c.61. s.4. x g Inst.219.
¥ 6 Mod. 1.

(12) There are authorities to shew that this was a nusance at common
law before the 12G.3. c.61., or the 22 G.2. c.38. which was the preced-
ing statute on the subject. See Russell’s C.L.1. 430.

(13) The annoyance or neglect which the law will hold to be a nusance,
must certainly be of a real and substantial nature ; but it seems, with sub-
mission, to be too strongly said by a very eminent judge, in 3Atk.751.,
that the fears of mankind, though reasonable, will not create a nusance.
The case, in which he said it, did not require any thing so strong, for it
was an application to restrain the building of an inoculation house in Cold
Bath Fields, where the fear, though perbaps excusable, was in reality not
reasonable, not justly deduced from sufficient premises. But if the fear be
$0, (as where gunpowder-mills are erected, or gunpowder magazines or manu-
factures for vitriol, nquaform, &c. kept in or close to a town,) there can be
no doubt, I should imagine, but that it is 8 nusance punishable by indict-
ment, anterior to any actual damage produced ; in other words, that dan-

o2 gerous
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Englishman. 'When men are thus intoxicated with so frantic
a spirit, laws will be of little avail; because the same false
sense of honour, that prompts a man to sacrifice himself, will
deter him from appealing to the magistrate. Yet it is proper
that laws should be, and be known publicly, that gentlemen
may consider what penalties they wilfully incur, and what a
confidence they repose in sharpers; who,"if successful in
play, are certain to be paid with honour, or if unsuccessful,
have it in their power to be still greater gainers by informing,
For by statute 16 Car. IL. c.7. if any person by playing or
betting shall lose more than 100/ at one time, he shall not
be compellable to pay the same; and the winner shall forfeit
treble the value, one moiety to the king, the other to the in-
former. The statute 9 Ann. c.14. enacts, that all bonds and
other securities, given for money won at play, or money lent
at the time to play withal, shall be utterly void (16); that all
mortgages and incumbrances of lands, made upon the same
consideration, shall be and enure to the use of the heir of the
mortgagor ; that, if any person at any time or sitting loses 104
at play, he may [within three months] sue the winner, and re-
cover it back by action of debt at law; and in case the loser
does not, any other person may sue the winner for treble the
sum so lost; and the plaintiff may by bill in equity examine
the defendant himself upon oath; and that in any of these
suits no privilege of parliament shall be allowed. (17) The

(16) In Bowyer v. Bampton, 2 Strange, 1155. it was determined that
where a promissory note so given had been indorsed for a valuable con-
sideration to an innocent person, ignorant of the original transaction out of
which it had arisen, he could maintain no action on it against the maker,
though-he might against the indorser. For that whatever were the hard-
ship to the innocent individual, this was the only mode to prevent an
evasion of the statute. The same determination prevailed under another
statute with respect to securities given upon a usurious consideration, but
the 58 G. 5. c.93. has altered the law in that respect, enacting that no bill
of exchange or promissory note, though given originally for a usurious con-
sideration, shall be void in the hands of an indorsee for a valuable consider-
ation, who had at the time no notice of the original taint.

(17) The statute gives the common informer a right to sue for the sum
lost, and treble the value ; the one moiety to his own use, and the other
to the use of the poor of the parish, in which the offence was committed.
It is stated, too generally, that the “ plaintiff” is entitled to a discovery
upon oath; for in a case not reported, of Holloway v. Cookson, Mich.
40 G.3., and in that of Orme v. Crockford, Easter, 5G.4. MS.,, the Cour:.

o4 o
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9. LasTLY, there is another offence, constituted by a va-
riety of acts of parliament; which are so numerous and so
confused, and the crime itself of so questionable a nature,
that I shall not detain the reader with many observations
thereupon. And yet it is an offence which the sportsmen
of England seem to think of the highest importance; and a
matter, perhaps the only one, of general and national con-
cern: associations having been formed all over the kingdom
to prevent it’s destructive progress. I mean the offence of
destroying such beasts and fowls, as are ranked under the
denomination of game; which, we may remember, was for-
merly observed ", (upon the old principles of the forest law,)
to be a trespass and offence in all persons alike, who have
not authority from the crown to kill game, (which is royal
property,) by the grant of either a free warren, or at least a
manor of their own. But the laws, called the game laws,
have also inflicted additional punishments (chiefly pecuniary)
on persans guilty of the general offence, unless they be peo-
ple of such rank or fortune as is therein particularly specified.
All persons therefore, of what property or distinction soever,
that kill game out of their own territories, or even upon their
own estates, without the king’s licence expressed by the grant
of a franchise, are guilty of the first original offence, of en-
croaching on the royal prerogative. And those indigent per-
sons who do so, without having such rank or fortune as is
generally called a qualification, are guilty not only of the
original offence, but of the aggravations also, created by the
statutes for preserving the game: which aggravations are so
severely punished, and those punishments so implacably in-
flicted, that the offence against the king is seldom thought of,
provided the miserable delinquent can make his peace with
the lord of the manor. This offence, thus aggravated, I have
ranked under the present head, because the only rational
footing, upon which we can consider it as a crime, is, that
in low and indigent persons it promotes idleness, and takes
them away from their proper employments and callings;
which is an offence against the public police and oeconomy [ 175 ]
of the commonwealth.

THE statutes for preserving the game are many and va-
rious, and not a little obscure and intricate: it being re-
See Vol.IL. pag.417, &c.
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prosecutions may be carried on at the assizes. And, lastly,
by statute 28 Geo.II. c.12. no person, however qualified to
kill, may make merchandize of this valuable privilege, by sell- -
ing or exposing to sale any game, on pain of like forfeiture
as if he had no qualification. (19)

(19) The 58G. 5. c.75. has imposed a penalty of 5. on the buying of
game, a regulation almost indispensable as a part of the present system of
game laws ; but the system itself has been repeatedly before the legislature
within a few years, and though difficulties have occurred, which have caused
the subject to be as often thrown aside, yet it seems certain that some
fundamental change will take place in it ere long, and, therefore, I think it
unnecessary to give an account of the various decisions which are reported
on the present state of these laws.
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king, in whom by the texture of our constitution the yus gladii,
or executory power of the law, entirely resides. Thus too,
in the old Gothic constitution, there was a threefold punish-
ment inflicted on all delinquents: first, for the private wrong
to the party injured; secondly, for the offence against the
king by disobedience to the laws; and, thirdly, for the crime
against the public by their evil example®. Of which we may
trace the groundwork, in what Tacitus tells us of his Ger-
mans ®; that, whenever offenders were fined, * pars mulctae
¢ regi, vel civitati, pars ipsi, qui vindicatur vel propinquis ejus,
¢ exsolvitur.” (1)

THESE crimes and misdemesnors against private subjects
are principally of three kinds; against their persons, their
habitations, and their property.

Or crimes injurious to the persons of private subjects, the
most principal and important is the offence of taking away
that life, which is the immediate gift of the great Creator;
and of which therefore no man can be entitled to deprive
himself or another, but in some manner either expressly com-
manded in, or evidently deducible from, those laws which
the Creator has given us; the divine laws, I mean, of either
nature or revelation. The subject therefore of the present
chapter will be the offence of komicide or destroying the life
of man, in it’s several stages of guilt, arising from the par-
ticular circumstances of mitigation or aggravation which at-
tend it.

Now homicide, or the killing of any human creature, is
of three kinds ; justifiable, cxcusable, and felonious. The first
has no share of guilt at all; the second very little; but the
third is the highest crime against the law of nature that man
is capable of committing.

& Sdernhook, . 1. c.5. b de mor. Germ. c.12.

(1) See ante, p.5. 7. In the French law, the crime and the civil injury
are kept distinct; the action for damages may go on at the same time with,
or after the public prosecution, and before the same judges and jury. Code
d Instruction Criminelde. Disp. Prel.

[ 178 :
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must be executed by the proper officer, or his appointed de-
puty ; for no one else is required by law to do it, which re-
quisition it is, that justifies the homicide. If another perspn
" doth it of his own head, it is held to be murder ¢: even though
it be the judge himself". It must farther be executed, ser-
valo juris ordine; it must pursue the sentence of the court.
If an officer beheads one who is adjudged to bg hanged, or
vice veréd, it is murder': for he is merely ministerial, and
therefore only justified when he acts under the authority and
compulsion of the law: but if a sheriff changes one kind of
death for another, he then acts by his own authority, which
extends not to the commission of homicide, and besides, this
licence might occasion a very gross abuse of his power. The
king indeed may remit part of a sentence ; as in the case of
treason, all but the beheading ; but this is no change, no in-
troduction of a new punishment ; and in the case of felony,
where the judgment is ¢o be kanged, the king (it hath been
said) cannot legally order even a peer to be beheaded *. But
this doctrine will be more fully considered in- a subsequent
chapter. (8)

AGAIN; in some cases homicide is justifiable, rather by
the permission, than by the absolute command, of the law,
either for the advancement of public justice, which without
such indemnification would never be carried on with proper
vigour: or, in such instances where it is committed for the

prevention of some atrocious crime, which cannot otherwise
be avoided.

2. HoMmiciDEs, committed for the advancement of public
Justice, are; 1. Where an officer, in the execution of his
office, either in a civil or criminal case, kills a person that
assaults and resists him' 2. If an officer, or any private
person, attempts to take a man charged with felony, and is
resisted; and, in the endeavour to take him, kills him™,

® 1 Hal. P.C. 501. 1 Hawk. P.C.  * 3 Inst.52.212.

c.28. 5.9 1] Hal, P. C.494. 1 Hawk, P.C.

h Dalt. Just, c.150. c. 28. ss.11,12. 17, 18.

Finch. 1.81. 8 Inst.52. 1Hal ™1 Hal P.C.494.
P.C. 501.

(3) See'pou, Ch.32.
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conqueror, for the like security to his own Normans.* And
therefore if, upon inquisition had, it appeared that the person
found slain was an Englishman, (the presentment whereof was
denominated englescherie*,) the country seems to have been
excused from this burthen. But, this difference being totally
abolished by statute 14 Edw.IIL st.1. c.4. we must now (as
is observed by Staundforde®) define murder in quite another
manner, without regarding whether the party slain was killed
openly or secretly, or whether he was of English or foreign
extraction. '

MurpkR is therefore now thus defined or rather deseribed
by sir Edward Coke®; ¢ when a person of sound memory and
¢ discretion, unlawfully killeth any reasonable creature in
¢ being, and under the king's peace, with malice aforethought,
“ either express or implied.” . The best way of examining the
nature of this crime will be by considering the several branches
of this definition. (19) ' '

FirsT, it must be committed by a person of sound memory
and discretion : for lunatics or infants, as was formerly ob-
served, are incapable of committing any crime: unless in such
cases where they shew a consciousness of doing wreng, and
_ of course a discretion, or discernment, between good and evil.

NExT, it happens when a person of such sound discretion
unlawfully killeth. The unlawfulness arises from the killing
without warrant or excuse : and there must also be an actual [ 196 ]
killing to constitute murder; for a bare assault, with intent to
kill, is only a great misdemesnor, though formerly it was held
to be murder?,(20) The killing may be by poisoning, striking,
* 1 Hal. P.C. 447. © 3 Inst.47. '

* Bract. ubi supr. ¢ 1 Hal. P.C. 425.
» P.C. L 1. cloO.

(19) The description at length is, * When a man of sound memory, and
of the age of discretion, unlawfully killeth within any county of the realm
any reasonsble creature in rerum naturd under the king’s peace, with ma~
lice forethought, either expressed by the party or implied by.la?v. 50 as
the party wounded or hurt,&c. die of the wound or burt, &c. within a yesr
and a day after the same.” , .

(20) Although a simple assault with intent to murder still remuins only
a misdemesnor, yet the legislature has interfered in several instances to

YOL. IV. Q make












Ch. 14. WRONGS. 200

general; as going deliberately, and with an intent to do. mise
chief®, upon a horse used to strike, or coolly discharging a
gun, among a multitude of people®. So if a man resolves to
kill the next man he meets, and does kill him, it is murder,
although he knew him not; for this is universal malice. And,
if two or more come together to do an unlawful act against
the king’s peace, of which the probable consequence might_
be bloodshed, as to beat a man, to commit a riot, or to roh.
a park : and one of them kills a man; it is murder in them
all, because of the unlawful act, the malitia praecogitata, or
evil intended beforehand ¢.

ALso in many cases where no malice is expressed, the law
will imply it: as where a man wilfully poisons another, in
such a deliberate act the law presumes malice, though no
particular enmity can be proved®. And if a man kills an-.
other suddenly, without any, or without a considerable pro-
vocation, the law implies malice; for no person, unless of
an abandoned heart, would be guilty of such an act, upon a
slight or no apparent cause. No affront, by words or ges~
tures only, is a sufficient provocation, so as to excuse or ex- .
tenuate such acts of violence as manifestly endanger the life.
of another’. But if the person so provoked had unfertu-
nately killed the other, by beating him in such a manner as
shewed only an intent to chastise and not to kill him, the law
so far considers the provocation of contumelious behaviour,
as to adjudge it only manslaughter, and not murders. In
like manner if one kills an officer of justice, either civil or
criminal, in the execution of his duty, or any of his assistants
endeavouring to conserve the peace, or any private person
endeavouring to suppress an affray or apprehend a felom,
knowing his authority or the intention with which he intere
poses, the law will imply malice, and the killer shall be guilty
of murder®. And if one intends to.do another felony, and
undesignedly kills a man, this is also murder’. Thus, if one [ 201 ]
shoots at A and misses Aim, but kills B, this is murder; be-

® Lord Raym. 143. f 1 Hawk. P.C. c.81. §33. 1Hal.

¢ 1 Hawk. P.C. c.29. §.12. P.C. 455, 456,

¢ Ibid. ¢.29. § 10. s Fost.291.

¢ 1 Hal. P.C. 455. * 1 Hal. P.C, 457. Fost.308, §c.
. ! 1 Hal. P.C. 465,

Q4
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the express command of the mosaical law °, 'seems to have
been borrowed from the civil law : which" besides the terror
of the example, gives also another reason for this practice,
viz. that it is a comfortable sight to the relations and friends
of the deceased?. But-now in England, it is enacted by
statute 25 Geo.IL c.87. that the judge, before whom .any
person is found guilty of wilful murder shall pronounce sen-
tence immediately after conviction, unless he sees cause to
postpone it; and shall, in passing sentence, direct him to
be executed on the next day but one, (unless the same shall
be Sunday, and then on the Monday following,) and. that his
body be delivered to the surgeons to-be dissected and ana-
tomized ?: and that the judge may direct his body to be
afterwards hung in chains, but in no wise to be buried without
dissection. And, during the short but awful interval between
sentence and execution, the prisoner shall be kept alone,
and sustained with only bread and water. But a power is
allowed to the judge, upon good and sufficient cause, to res-
pite the execution, and relax the other restraints of this act.

By the Roman law, parricide, or the murder of one’s
parents or children, was punished in'a much severer manner
than any other kind of homicide. After being scourged, the
delinquents were sewed up in a leathern sack, with a live
dog, a cock, a viper, and an ape, and so cast into the sea "
Solon, it is true, in his laws, made none against parricide;
apprehending it impossible that any one should be guilty of
so unnatural a barbarity*. And the Persians, according to
Herodotus, entertained the same notion, when they adjudged
all persons who killed their reputed parents to be [supposi-
titious or] bastards. (24) And, upon some such reason as this,
we must account for the omission of an exemplary punishment

© % His body shall not remain all - « wt, et cm:pecmddamnlurab't",d
¢ night upon the tree, but thou shalt in ¢ solatio sit cognatis interemplorum
“ any wise bury him that day, for he ¢ eodem loco poena reddita, in gquo la~
« that is hanged is accursed of God, * trones homicidia fecissent.” IF.48.
“ thet thy land be not defiled.”” Deut.  19.28. § 15. ~
xxi. 23. 9 Fost.107.

P ¢ Famoeos latrones, in his locis, ubi r Ff. 41.9. 9. "
“ grassati sunt, furca figendos placuit ; s Cic. pro 8. Roscio, § 25.

-

(24) See Clio, c. 137,

[ 208 ]






Ch. 14. WRONGS. 208:

mensa et thoro, still the vinculum matrimonii subsists ; and if
she kills such divorced husband, she is a traiteress¥. And a
clergyman is understood to owe canonical obedience to the
bishop who ordained him, to him in whose diocese he is be-
neficed, and also to the metropolitan of such suffragan or
diocesan bishop: and therefore to kill any of these is petit
treason .  As to the rest, whatever has been said, or remains
to be observed hereafter, with respect to wilful murder, is also
apphcable to the crime of petit treason, which is no other than
murder in its most odious degree : except that the trial shall [ 204 ]
be as in cases of high treason, before the improvements therein
made by the statutes of WilliamIII.* But a person indicted
of petit treason may be acquitted thereof, and found guilty of
manslaughter or murder®: and in such case it should seem
that zwo witnesses are not necessary, as in case of petit trea-
son they are. 'Which crime is also distinguished from mur-
der in its punishment.

THE punishment of petit treason, in a man, is to be drawn
and hanged, and in a woman to be drawn and burnt¢: the
idea of which latter punishment seems to have been handed
down to us by the laws of the antient Druids, which con-
demned a woman to be burnt for murdering her husband ¢;
and it is now the usual punishment for all sorts of treasons
committed by those of the female sex ©. (27) Persons guilty
of petit treason were first debarred the benefit of clergy, by
statute 12 Hen.VIL c.7. which has been since extended to
their aiders, abettors, and counsellors, by statues 28 Hen.VIII.
c.l.and 4&5P.& M. c. 4.

7 1 Hal,P.C. 381. - <1 Hal. P.C.882. 3 Inst.211.
* Ibid. d Ceesar de bell. Gall. 1.6. c.19.
* Fost. 337. © See pag.93.
5 Foster, 106. 1 Hal. P.C. 378.

2Hal P.C. 184

(27) By the 50G.3. c.48. the punishment of women for petit-treason is
altered ; they are now to be drawn to the place of execution, and there
hanged by the neck. They are also made subject to the further penalties
and provisions of the $5G. 2. c.37. (See ante, p.202.)
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Trus much for the felony of mayhem : to which may be
added the offence of wilfully and maliciously shooting at any
person in any dwelling-house or other place; an offence, of
which the probable consequence may be either killing or
maiming him. This, though no such evil consequence en-
sues, is made felony without benefit of clergy by statute
9 Geo.I. c.22., and thereupon one Arnold was convicted in
1728 for shooting at lord Onslow; but, being half a madman,
was never executed, but confined in prison, where he died
about thirty years after. (3)

IL. The second offence, more immediately affecting the
personal security of individuals, relates to the female part of
his majesty’s subjects; being that of their forcible abduction
and marriage ; which is vulgarly called stealing an heiress. For
by statute 3 Hen. VII. c.2., it is enacted, that if any person
shall for lucre take any woman, being maid, widow, or wife,
and having substance either in goods or lands, or being heir
apparent to her ancestors, contrary to her will ; and afterwards
she be married to such misdoer, or by his consent to another,
or defiled ; such person, his procurers and abettors, and such
as knowingly receive such women, shall be deemed principal
felons: and by statute 39 Eliz. c.9., the benefit of clergy is
taken away from all such felons, who shall be principals, pro-
curers, or accessories before the fact. (4)

rushing from it; it is enough if there be a formed intention to maim, and
a convenient opportunity sought and deliberately taken of doing the
injury.

Lastly, the word “slit” will be satisfied by a transverse, as well as &
perpendicular cut of the nose; any division of the flesh or gristle of the
nose, in whatever form or direction, is sufficient. East’s Pl. C. c.vii, s.5.

(3) The same construction has prevailed with regard to this statute,
which is specially enacted relative tothe 43 G.3. c.58.(see ante, p.196. n.20.)
To bring a case within it, there must have been such malice that if death
had ensued it would have been murder. And though it is not necessaty
that any evil consequence should actually ensue from the shooting, yet
there must have been a possibility of it; the gun or other instrument must
have been loaded, and it must have been levelled at the party; so that where
the prisoner imagined the party was gone in one direction, and fired sc-
cordingly, whereas in truth he had escaped in the opposite, the court
directed an acquittal. East’s P.C. c,viii. . 6. .

(4) This is repealed by the 1 G. 4. ¢.115., and the punishment of trans-
portation for life, or for term of years pot less than seven, or of imprisan-

ment

[ 208 ]
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that by statute 43 Eliz. c.183. to carry any one by force out of

" the four northern counties, or imprison him within the same,
in ordertoransomhnmormakesponlofhlspersonorgoeds,
is felony without benefit of clergy, in the principals and all
accessories before the fact. (12) Inferior degrees of the same
offence of false imprisonment, are also pimishable by indict-
ment, (like assaults and batteries,) and the delinquent may
be fined and imprisoned.* And indeed® there can be no
doubt, but that all kinds of crimes of a public nature, all dis-
turbances of the peace, all oppressions, and other misdemes-
nors whatsoever of a notoriously evil example, may be indicted
at the suit of the king.

IX. THE other remaining offence, dmtofhdnqpmg,bemg [ 219 F
the forcible abduction or stealing away of a man, woman, or

child, from their own country, and sending them into another,
was capital by the Jewish law. ¢ He that stealeth a man,
“ and selleth him, or if he be found in his hand, he shall surely
be put to deathb.” So likewise in the civil law, the offence
of spiriting away and stealing and children, which was
called plagium, and the offenders plagiarii, was punished with
death.© This is unquestionably a very heinous crime, as it
robs the king of his subjects, banishes a man from his country,
and may in its consequences be productive of the most cruel
and disagreeable hardships; and therefore the common law
of England has punished it with fine, imprisonment, and
pillory.® And also the statute 11 & 12 W.IIL c.7., though
principally intended against pirates, has a clause that extends
to prevent the leaving of such persons abroad, as are thus
kidnapped or spirited away; by enacting, that if any captain
of a merchant vessel shall (during his belng abroad) force any
person on shore, or wilfully leave him behind, or refuse to
bring home all such men as he carried out, if able and de-
sirous to return, he shall suffer three months’ imprison-

z 2. . ¢ .15. 1.

s gwé.:'f.’l;?;l: :‘;;.251’.‘5 9 ] :{;—? 474. 2 Show.221. Skin. 47,

® Exod. xxi. 16. Comb. 10. :

(12) It is rather remarkable that this obsolete statute should still remaim
unrepealed.
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ment. (18) And thus much for offences that more immediately
affect the persons of individuals.

(13) The 58 G.3. c.38. reciting that no mode of prosecuting this of-
fence is provided by the act of W. 5. enacts, that all offences against it may
be prosecuted by indictment, or information in the court of king’s bench
at Westminster; and the court may issue commissions for the examination
of witnesses abroad, whose depositions shall be received as evidence on
the trial.

The 54 G.3. c.101. has provided against the offence of child-stealing,
and makes it felony punishable as grand larceny, by force or fraud to take
or entice away any child under the age of ten years, with intent to deprive
the parents or any one having lawful charge of the child, of the possession
of such child; or with intent to steal any article of ornament, value or
use upon or.about the child; or knowingly to receive and harbour such
child so taken and enticed away.
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CHAPTER THE SIXTEENTH.

oF OFFENCES acainst THE HABITA- |
TIONS or INDIVIDUALS.

HE only two offences, that more immedisately affect the
" habitations of individuals or private subjects, are those of
arson and burglary.

1. ARsoN, ab ardendo, is the malicious and wilful burning
the house or out-house of another man. This is an offence
of very great malignity, and much more pernicious to the
public than simple theft: because first, it is an offence agai
that right of habitation, which is acquired by the law of
nature as well as by the laws of society ; next, because of the
terror and confusion that necessarily attend it; and- lastly,
because in simple theft the thing stolen only changes its
master, but still remains in esse for the benefit of the public,
whereas by burning the very substance is absolutely destroyed.
It is also frequently more destructive than murder itself, of
which too it is often the cause: since murder, atrocious as it
is, seldom extends beyond the felonious act designed ; whereas
fire too frequently involves in the common calamity persons
unknown to the incendiary, and not intended to be hurt by
him, and friends as well as enemies. For which reason the
civil law * punishes with death such as maliciously set fire to
houses in towns, and contiguous to others; but is more
merciful to such as only fire a cottage, or house, standmg,
by itself. i

Our Enghsh law also distinguishes thh much accuracy [ 221 ]
upon this crime. And therefore we wnll enquire, first,- what

s Ff. 48.19. 98, §12.
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I1. BurcLARY, or nocturnal housebreeking, durgi latro-
cinium, which by our antient law was called kamesecken, as it
is in Scotland to this day, has always been looked upon as
a very heinous offence: not only because of the abundant
terror that it naturally carries with it, but also as it is a
forcible invasion and disturbance of that right of habitation
which every individual might acquire even in a state of
nature; an invasion, which in such a state would be sure to
be punished with death, unless the assailant were the stronger.
But in civil society, the laws also come in to the assistance of
the weaker party; and, besides that they leave him this na-
tural right of killing the aggressor, if he can, (as was shewn
in a former chapter ?) they also protect and avenge him, in
case the might of the assailant is too powerful. And the law
of England has so particular and tender a regard to the
immunity of a man’s house, that it styles it his castle, and
will never suffer it to be violated with impunity ; agreeing
herein with the sentiments of antient Rome, as expressed in
the words of Tully ¢; quid est sanctius, quid omni religione
munitius, quam domus uniuscujusque civium ?” For this reason
no outward doors can in general be broken open to execute
any civil process; though, in criminal cases, the public
safety supersedes the private. Hence also in part arises the
animadversion of the law upon eaves-droppers, nusancers,
and incendiaries; and to this principle it must be assigned,
that a man may assemble people together lawfully (at least if .
they do not exceed eleven) without danger of raising a riot,
rout, or unlawful assembly, in order to protect and defend
his house; which he is not permitted to do in any other case ",

THE definition of a burglar, as given us by sir Edward [ 22¢ ]
Coke*, is, « he that by night breaketh and entereth into a
¢ mansion-house [of another,] with intent to commit a felony.”
In this definition there are four things to be consndered the
time, the place, the manner, and the intent.

1. THE time must be by night, and not by day; for in
the day time there is no burglary. We have seen’, in the
? Sce pag.180. . ¢ 3 Inst.63.

9 pro domo, 41, t Ses pag.180, 181.
T 1 Hal. P.C,547.

VOL. IV. .
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are all of them burglarious entries .- The entry may be before
the breaking, as. well as after : for by statute 12 Ann. c.7. ifa
person enters into the dwelling-house of another, without
breaking in, either by day or by night, with intent to commit
felony, or, being in such house, shall commit any felony ; and
shall in the night break out of the same,_this is declared to
be burglary ; there having before been different opinions con-
cerning it: lord Bacon™ holding the affirmative, ‘and sir
Matthew Hale ® the negative. But it is universally agreed,
that there must be both a breaking, either in fact or by
implication, and also an entry, in order to complete the bur-

glary. (19)

4. As to the intent; it is clear, that such breaking and
‘entry must be with a felonious intent, otherwise it is only a
trespass. And it is the same, whether such intention be ac-
tually carried into execution, or only demonstrated by some
attempt or overt act, of which the jury is to judge. And
therefore such a breach and entry of a house as has beenr be-
fore described, by night, with intent to commit a robbery, a

murder, a rape, or any other felony, is burglary ; whether the
{1 Hal P.C.555. 1 Hawk. P.C. m Elem. 65.
c.38. §11. Fost.108. ® 1 Hal. P.C. 554

(19) There must be an actual entry, though it need not always be made
by actual force, but may be obtained by fraud, conspiracy, or threat. If,
for example, the owner, intimidated by the threats of the robber, opens
the door to him, and he enters, such entry will be burglarious ; but if
having opened the door under the same apprehension he throws his money
or goods out to the robber, who carries them off without entry, this would
‘not be burglary. In the text it is stated, that an entry even “ with an in-
strument held in the hand is sufficient ;” but it should seem that this must
be understood not of an instrument used for the purpose of the breaking,
but of one used for that of effecting the intended felony after the breaking is
complete. Thus, the hook or the pistol mentioned in the text are means to
procure the goods intended to be taken, the one immediately, the other me-
diately ; but where the only evidence of entry was proof that the centre-
bit by which a panel of the house-door had been bored through, had
penetrated within the house, the prisoners were acquitted. This was an
instrument useful only to effect the breaking ; and it was not ill-compared
in argument with the breaking a wall by a pickaxe, and part of the pickaxe
in the violence of breaking being within the house, which it was said could
never be considered as evidence of an entry. Hughes' case, 1 Leach, Cr.
C.406.

s 3

[ 22






















































Ch.17. WRONGS. 20

shillings ©; or being present, aiding and assisting thereat (18);
plundering vessels in distress, or that have suffered ship- [ 239 ]
wreck ¢; stealing letters sent by the post¢; and also stealing
deer, fish, hares, and conies under the peculiar circumstances
mentioned in the Waltham black actf.(19) Which additionel
severity is owing to the great malice and mischief of the thel
in some of these instances; and, in others, to the difficulties
men would otherwise lie under to preserve those

which are so easily carried offt. Upon which last principle
the Roman law punished more severely than other thieves
the abigei, or stealers of cattle®; and the dalnearsi, or such
as stole the clothes of persons who were washing in the pub-
lic baths*; both which constitutions seemed to be borrowed
from the laws of Athens'. And so, too, the antient Goths
punished with unrelenting severity thefts of cattle, or corn
that was reaped and left in the field: such kind of property
(which no human industry can sufficiently guard) being es-
teemed under the peculiar custody of Heaven). And thus
much for the offence of simple larciny.

MixEp or compound larciny is such as has all the proper-
ties of the former, but is accompanied with either one, or
both, of the aggravations of a taking from one’s Aouse or per-
son. First, therefore, of larciny from the house, and then of
larciny from the person.

1. LarciNY from the house, though it seems (from the
considerations mentioned in the preceding chapter*) to have
a higher degree of guilt than simple larciny, yet it is not at all
. distinguished from the other at common law!; unless where
it is accompanied with the circumstance of breaking the

© Stat. 24 Geo. II. c. 45. b Ibid. ¢ 17.
¢ St. 12Ann. st.2. c. 18. 26Geo.II. ! Pott. Antiq. b.1. c.26.
c.19. J Stiernh. de jure Goth. 1.3. ¢.5.
* Sat. 7 Geo. ITL. ¢.50. k See pag.223.
! Stat. 9 Geo. I. c.22. 1 1 Hawk. P.C. c.86. § 1.
« Ff.47.t.14.

(18) This statute is also repealed as to its capital punishment by 4G. ¢.
c.53., and the same punshment, without reference to the value of thegoods,
substituted, as mentioned in the last note.

(19) See ante, p, 234,235,
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offences of the like tendency, are punished with transportation
for fourteen years. By statute 12 Geo.lIL c.48. certain
frauds on the stamp-duties, therein described, principally by
using the same stamps more than once, are made single
felony, and liable to transportation for seven years. .And the
same punishment is inflicted by statute 13 Geo. III. c.88. on
such as counterfeit the common seal of the corporation for
manufacturing plate-glass, (thereby erected,) or knowingly
demand money of the company by virtue of any writing under
such counterfeit seal.

THERE are also certain other general laws, with regard to
forgery ; of which the first is 2 Geo.Il. c.25. whereby, the
first offence in forging or procuring to be forged, acting or
assisting therein, or uttering or publishing as true any forged
deed, will, bond, writing obligatory, bill of exchange, pro-
missory note, indorsement, or assignment thereof, or any [ 250 ]
acquittance or receipt for money or goods, with intention to
defraud any person, (or corporation ) is made felony with-
out benefit of clergy. And by statute 7 Geo.Il. c.22. and
18 Geo.IIL. c.18. it is equally penal to forge or cause to be
forged, or utter as true a counterfeit acceptance of a bill of
exchange, or the number or principal sum of any accountable
receipt for any note, bill, or any other security for money; or
any warrant or order for the payment of money, or delivery
of goods. So that, I believe, through the number of these
general and special provisions, there is now hardly a case
possible to be conceived, wherein forgery, that tends to de-
fraud, whether in the name of a reul or fictitious person?®, is
not made a capital crime.

THEsE are the principal infringements of the rights of
property : which were the last species of offences against in-
dividuals or private subjects, which the method of distri-
bution has led us to consider. We have before examined
the nature of all offences against the public, or commonwealth:
against the king or supreme magistrate, the father and pro-
tector of that community; against the universal law of all
civilized nations, together with some of-the more atresious

f Stat, 31 Geo: I1. c. 23. § 78. ¢ Fost. 116, &c.
ve
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offences, of publicly pernicious consequence, against God
and his holy religion. And these several heads comprehend
the whole circle of crimes and misdemesnors, with the pu-
nishment annexed to each, that are cognizable by the laws of
England,
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before him by the constable for a breach of peace in his pre-
sence; and all such persons as, having been before bound to
the peace, have broken it and forfeited their recognizances .
Also, wherever any private man hath just cause to fear that
another will burn his house, or do him a corporal injury, by
killing, imprisoning, or beating him ; or that he will procure
others so to do; he may demand surety of the peace against
such person: and every justice of the peace is bound to grant
ity if he who demands it will make oath, that he is actually
under fear of death or bodily harm ; and will shew that he has
just cause to be so, by reason of the other’s menaces, attempts,
or having lain in wait for him; and will also further swear,
that he does not require such surety out of malice or for mere
vexation I. This is called swearing the peace against another :
and, if the party does not find such sureties, as the justice in
his discretion shall require, be may be immediately com-
mitted till he does ™.

2. Sucn recognizance for keeping the peace, when given,
may be forfeited by any actual violence, or even an assault, or
menace, to the person of him who demanded it, if it be a
special recognizance ; or, if the recognizance be general, by
any unlawful action whatsoever, that either is or tends to a
breach of the peace; or more particularly, by any one of
the many species of offences which were mentioned as crimes
against the public peace in the eleventh chapter of this book :
or, by any private violence committed against any of his ma-
jesty’s subjects. But a bare trespass upon the lands or goods
of another, which is a ground for a civil action, unless accom-
panied with a wilful breach of the peace, is no forfeiture of
" the recognizance ™. Neither are mere reproachful words, as
calling a man knave or liar, any breach of the peace, so as to
forfeit one’s recogmzance, (being looked upon to be merely
the effect of unmeaning heat and passion,) unless they amount [ 266 ]
to a challenge to fight °.

THE other species of recognizance, with sureties, is for the
good abearance or good bekaviour. This includes security for
X 1 Hawk. P.C. c.60. § 1. * Ibid. §25. o
! Ibid. §6, 7. * Itid. § 23,
= Jbid. §9.






Ch. 18. WRONGS. 257

for, though it is just to compel suspected persons to give secu-
rity to the public against misbehaviour that is apprehended ;
yet it would be hard, upon such suspicion, without the proof
of any actual crime, to punish them by a forfeiture of their
recognizance.
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cuser. Reason therefore will suggest, that this branch of the
legislature, which represents the people, must bring it’s
charge before the other branch, which consists of the nobility,
who have neither the same interests nor the same passions as
popular assembliess. This is a vast superiority, which the
constitution of this island enjoys, over those of the Grecian or
Roman republics; where the people were at the same time
both judges and accusers. It is proper that the nobility
should judge, to insure justice to the accused ; as it is proper
that the people should accuse, to insure justice to the com-
monwealth. And therefore, among other extraordinary cir-
cumstances attending the authority of this court, there is one
of a very singular nature, which was insisted on by the house
of commons in the case of the earl of Danby in the reign of
Charles IL.?; and it is now enacted by statute 12 & 18 W.IIL
c.2. that no pardon under the great seal shall be pleadable
to an impeachment by the commons of Great Britain in
parliament'. (3)

& Montesq. Sp.L. xi. 6. 1 See ch.S1.
B Com. Journ. 5 May 1679.

(5) In the case of the impeachment of Warren Hastings, it was deter-
mined that an impeachment did met abate by a dissolution of parliament.
The high court of parliament was affirmed to exist at all times, and although
from a dissolution or other causes it might not always be sitting to do justice,
it was always open for the reception of appeals and writs of error. The
peers, who were the judges (it was said), had their authority inherent in
their order, and independent of the actual sitting of parliament; and the
prosecutors were not merely the members of the house of commons, but
all the commons of England, who though they might be deprived of their-
organ by a dissolution, did not thereby lose their right of acting, and might
resume the exercise of that right as soon as they were furnished with a new
organ by the assembling of a new parliament. It cannot be denied, on theone
hand, that there are some difficulties in coming to this conclusion ; but, on
the other, it is certain that the right of impeachment would have lost half
its value, if a contrary determination had been come to; and it seems also
certain that, in former times, when the duration of a parliament seldom ex-
ceeded a month, impeachments must have been absolutely nugatory, if a
dissolution had abated them. The debates on this interesting subject,
which were very learned and able, may be seen very well summed up, and
the determination itself learnedly advocated, in the Ann. Reg. for 1791.
vol. xxxiil,

" The student will not understand the stat. of W.IIL. as restraining the pre-

rogative of the crown as to pardoning after judgment on an impeachment.
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late years not less than twenty-three® (4), ) and that those
lords only should sit upon the trial : which threw a monstrous
weight of power into the hands of the crown, and this it’s
great officer, of selecting only such peers as the then predo-
minant party should most approve of. And accordingly,
when the earl of Clarendon fell into disgrace with Charles IL,
there was a design formed to prorogue the parliament, in
order to try him by a select number of peers; it being doubted
whether the whole house could be induced to fall in with the
views of the court.” But now by statute 7 W.III. c.8. upon
all trials of peers for treason or misprision, all the peers who
have a right to sit and vote in parliament shg}l be summoned,
at least twenty days before such trial, to appear and vote
therein ; and every lord appearing shall vote in the trial of
such peer, first taking the oaths of allegiance and supremacy,
and subscribing the declaration against popery.

Durine the session of parliament the trial of an indicted
peer is not properly in the court of the lord high steward, but
before the court last mentioned, of our lord the %ing in parlia-
ment.% It is true, a lord high steward is always appointed in
that case, to regulate and add weight to the proceedings: but
he is rather in the nature of a speaker pro tempore, or chairman
of the court, than the judge of it; for the collective body of
the peers are therein the judges both of law and fact, and the
high steward has a vote with the rest, in right of his peerage.
But in the court of the lord high steward, which is held in
the recess of parliament, he is the sole judge of matters of law,
as the lords triors are in matters of fact; and as they may not
interfere with him in regulating the proceedings of the court,
s0 he has no right to intermix with them in giving any vote
upon the trial." Therefore, upon the conviction and attainder

of a peer for murder in full parliament, it hath been holden -

by the judges®, that in case the day appointed in the judgment

° Kelynge, 56. * State Trials, Vol.IV. 214.232, 3.
P Carte’s life of Ormonde, Vol.II. * Fost, 139.
9 Fost. 141.

(4) “ Because that is the least number to be sure of twelve to be of one
mind;” and though the verdict is by the majority, yet that majority must
consist of twelve at the least. Kelynge. 56.

VOL. IV. X
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original®, but new-modelled by statutes 3 Hen.VIL. c. 1. and
21 Hen. VIIL c.20. consisting of divers lords spiritual and
temporal, being privy counsellors, together with two judges
of the courts of common law, without the intervention of any
jury. Their jurisdiction extended legally over riots, perjury,
misbehaviour of sheriffs, and other notorious misdemesnors,
contrary to the laws of the land. Yet, this was afterwards,
(as lord Clarendon inform us®) stretched ¢ to the asserting
“ of all proclamations, and orders of state : to the vindicating
« of illegal commissions, and grants of monopolies; holding
¢ for honourable that which pleased, and for just that which
« profited, and becoming both a court of law to determine
¢ civil rights, and a court of revenue to enrich the treasury;
< the council table by proclamations enjoining to the people
¢ that which was not enjoined by the laws, and prohibiting
¢ that which was not prohibited ; and the star-chamber, which
« consisted of the same persons in different rooms, censuring
« the breach and disobedience to those proclamations by very
¢ great fines, imprisonments, and corporal severities: so that
 any disrespect to any acts of state, or to the persons of
¢ statesmen, was in no time more penal, and the foundations
¢ of right never more in danger to be destroyed.” For which
reasons it was finally abolished by statute 16 Car.I. c.10. to
the general joy of the whole nation®.

less it were found in some of the said
repositories. (Memorand. in Scacc. P.
6 Edw. I. prefixed to Maynard’s year-
book of Edw.II. fol.8. Madox, hist.
exch. ¢é.viic §4, 5,6.) The room at
the exchequer, where the chests contain-
ing these starrs were kept, was probably
called the starr-chamber : and when the
Jews were expelled the kingdom, was
applied to the usé of the king's council,
sitting in their judicial capacity. To
confirm this, the first time the starr-
chamber is mentioned in any record, it
is said to have been situated near the
teceipt of the exchequer at Westminster;
(the king’s council, his chancellor, trea-
surer, justices, and other sages, were
assembled en la chaumbre des ésteiles pres
la resceipt la Westminster. — Claus. 41.
Edw.III. m. 13.) Fot in process of

time, when the meaning of the Jewish
starrs was forgotten, theword star-cham-
ber was naturally rendered in law-french,
la chaumbre des esteilles, and in law-latin
camera stellata ; which comntinued to be
the style in latin till the dissolution of
that court.

b Lamb. Arch. 156.

¢ Hist. of Reb., book I and 3.

¢ The just odium into which this
tribunal had fallen before it's dissolu«
tion, has been the occasion that few me-
morials have reached us of it’s nature,
jurisdiction, and practice ; except such
as, on account of their enormous op-
pression are recorded in the histories of
the times. There, are, however, fo hé -
met with some reports of it's proceeds
ings in Dyer, Croke, Coke, and other
reporters of that age, and some in mis-

x 3
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besides, as innocent persons might thus fall a sacrifice to the
caprice of a single man, so very gross offenders might, and
did frequently, escape punishment: for the rule of the civil [ 269 ]
law is, how reasonably I shall not at present inquire, that no
judgment of death ean be given against offenders, without
proof by two witnesses, or a confession of the fact by them-
selves. This was always a great offence to the English
nation; and therefore in the eighth year of Henry VI. it
was endeavoured to apply a remedy in parliament: which
then miscarried for want of the royal assent. However, by
the statute 28 Hen. VIIL c.15. it was enacted, that these of-
fences should be tried by commissioners of oyer and terminer,
under the king’s great seal; namely, the admiral or his
deputy, and three or four more; (among whom two common
law judges are usually appointed ;) the indictment being first
found by a grand jury of twelve men, and afterwards tried by
a petty jury: and that the course of proceedings should be
according to the law of the land. This is now the only
method of trying marine felonies in the court of admiralty =
the judge of the admiralty still presiding therein, as the lord
mayor is the president of the session of oyer and ferminer in
London. (9)

THESE five courts may be held in any part of the kingdom,
and their jurisdiction extends over crimes that arise through-
.out the whole of it, from one end to the other. 'What follow
are also of a general nature, and universally diffused over the
nation, but yet are of a local jurisdiction, and confined to
particular districts.. Of which species are,

6, 7. THE courts of oyer and terminer, and general gaol de-
livery': which are held before the king’s commissioners,
! 4Inst. 162 168. 9 Hal. P.C.pp.22. 32. 2 Hawk. P.C. cc. 5, 6.

(9) The 27 H. 8. c. 4. extended only to the offences of piracy, robbery,
murder, and manslaughter ; the 28H.8. c.15. embraces treasons, felo-
nies, robberies, murders, and confederacies; but the 39G. 8. c.37. enacts,
that all offences committed on the high seas out of the body of any county,
shall be enquired of under the commission described in the text. And the
46 G.3. c. 54. enables the king to issue a similar commission to any such
four persons as the lord chancellor shall approve of for trying such offences,
in the same manner, in any of his majesty’s islands, plantations, colonies,
dominions, forts, or factories.

X 4
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tices of the peace, one of whom must be of the guorum. The
jurisdiction of this court, by statute 34 Edw. IIL c. 1, ex-
tends to the trying and determining all felonies and trespasses
whatsoever ¢ though they seldom, if ever, try any greater of-
fence than small felonies within the benefit of clergy; their
commission providing, that if any case of difficulty arises,
they shall not proceed to judgment, but in the presence of
one of the justices of the court of king’s bench or common
pleas, or one of the judges of assize. And therefore mur-
ders, and other capital felonies, ate usually remitted for a
more solemn trial to the assises. They cannot also try any
new-created offence, without express power given them by the
statute which createsit”.(18) But there are many offences and

icular matters, which by particular statutes belong pro-
perly to this jurisdiction, and ought to be prosecuted in this
court; as the smaller misdemesnors against the public or
common wealth, not amounting to felony ; and especially of-
fences relating to the game, highways, alehouses, bastard
children, the settlement and provision for the poor, vagrants,
servants’ wages, apprentices, and popish recusants®. Some
of these are proceeded upon by indictment; and others in a
summary way by motion and order thereupon; which order
may for the most part, unless guarded against by particular
statutes, be removed into the court of king’s bench, by a writ
of certiorari facias, and be there either quashed ot confirmed.
The records or rolls of the sessions are committed to the cus-

* 4 Mod. 879. Salk. 406. Lord * See Lambard eirenarcha and Burn's
Raym.1144. Justice.

whenever the business seems likely to occupy more than three days, includ-
ing the day of assembly, to select two or more justices, one being of the
quoram, who shall sit apart and proceed with the matters allotted to them,
at the same time that the court is disposing of the remainder of the
business.

(13) Justices of the peace derive their power partly from the king’s com-
mission, and partly from several statutes: the former gives them jurisdic.
tion in all common law offences, which involve or tend to an actual breach
of the peace; the latter, of course, extend only to the cases which they
severally provide for. Thus they may under their commission try the
offence of libel, because that has a manifest tendency to actnal breach of
the peace : perjury at common law they cannot, because that produces only
& constructive breach ; but perjury under the statute of 5 Eliz. c.9. they
can, because that statate, § 9., expressly gives the power, :
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ance there: all others being bound to appear upon the jury,
if required, and make their due presentments. It was also
antiently the custom to summon all the king’s subjects, as
they respectively grew to years of discretion and strength, to
come to the court-leet, and there take the oath of allegiance
to the king. The other general business of the leet and
tourn, was to present by jury all crimes whatsoever that
happened within their jurisdiction; and not only to present,
but also to punish, all trivial misdemesnors, as all trivial
debts were recoverable in the court-baron, and county-court:
justice, in these minuter matters of both kinds, being brought
home to the doors of every man by our antient constitution.
Thus in the Gothic constitution, the kaereda, which answered.
to our court-leet, * de omnibus quidem cognoscit, non tamen de
« omnibus judicat®” The objects of their jurisdiction are
therefore unavoidably very numerous : being such as in some
degree, either less or more, affect the public weal, or good
governance of the district in which they arise; from common
nusances and other material offences against the king’s peace
and public trade, down to eaves-dropping, waifs, and irregu-
larities in public commons. But both the tourn and the leet
have been for a long time in a declining way: a circumstance,
owing in part to the discharge granted by the statute of
Marlbridge, 52 Hen.III. ¢,10., to all prelates, peers, and
clergymen, from their attendance upon these courts; which
occasioned them to grow into disrepute. And hence it is
that their business hath for the most part gradually devolved
upon the quarter-sessions; which [in respect to the sheriff’s
tourn] it is particularly directed to do in some cases by statute
1 Edw.IV. c.2.

11. THE court of the coroners® is also a court of record, to.
inquire, when any one dies in prison, or comes to a violent or
sudden death, by what manner he came to his end. And this
he is only entitled to do super visum corporis. Of the coroner
and his office we treated at large in a former volume?, among
the public officers and ministers of the kingdom ; and there-
fore shall not.here repeat oyr inquiries; only mentioning his

b Stiernh. de jur. Goth. L 1. c.2 4 See Vol. 1. pag.346.

¢ 4 Inst. 271. 2 Hal. P. C. 58.
2 Hawk, P.C. c. 9.

[2741 -
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8. As in the preceding book' we mentioned the courts of
the two universities, or their chancellors’ courts, for the re-
dress of civil injuries: it will not be improper now to add a
short word concerning the jurisdiction of their criminal courts,
which is equally large and extensive. The chancellor’s court
of Oxford (with which university the author hath been chiefly
conversant, though probably that of Cambridge hath also a
similar jurisdiction) hath authority to determine all causes of
property, wherein a privileged person is one of the parties,
except only causes of freehold ; and also all criminal offences
or misdemesnors under the degree of treason, felony, or
mayhem. (16) The prohibition of meddling with freehold
still continues : but the trial of treason, felony, and mayhem,
by a particular charter, is committed to the university-juris-
diction in another court, namely, the court of the lord Aigh
steward of the university.

For by the charter of 7 Jun. 2 Hen.IV. (confirmed, among
the rest, by the statute 18 Eliz. c.29.) cognizance is granted
to the university of Oxford of all indictments of treasons,
insurrections, felony, and mayhem, which shall be found in
any of the king’s courts against a scholar or privileged per-
son ; and they are to be tried before the high steward of the
university, or his deputy, who is to be nominated by the
chancellor of the university for the time being. But when
his office is called forth into action, such high steward must
be approved by the lord high chancellor of England; and
a special commission under the great seal is given tp him,
and others, to try the indictment then depending, according
to the law of the land, and the privileges of the said univer-
sity. When therefore an indictment is found at the assises,
or elsewhere, against any scholar of the university, or other
privileged person, the vice chancellor may claim the cogniz-

' See Vol. III. pag.8s.

wholly taken away by the 1&2 Ph.& M. c.10.; andalso that the act being
affirmative, neither excluded the jurisdiction of the king’s bench, or of the
ordinary commissioners of oyer and terminer, or of the commissioners of
oyer and terminer specially appointed for felonies and treasons within the
verge. In consequence of all which, he says, he had never heard of a single
session under the statute until the very year in which he was writing.
s H.P.C. p.9o.
(16) See Vol.III. p. 85. n.11.
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ance of it; and (when claimed in due time smd manner) it
ought to be allowed him by the judges of assise: and then it
comes to be tried in the high steward’s court. Bat the indiot-
ment mast first be found by a grand jury, sad then the cog-

nizance claimed: for I take it that the high steward cannet:

proceed originally ad inquirendum ; but only, after inquest in
the common law courts, ad audiendum et determinandum.,
Much in the same manner, as when a peer is to be tried in
the court of the lord high steward of Great Britain, the
indictment must first be found at the assises, or in the court
of king’s bench, and then (in consequence of a writ of certiorari)
transmitted to be finally heard and determined before his
grace the lord high steward and the peers.

WHEN the cognizance is so allowed, if the offence be
inter minora crimina, or a misdemesnor only, it is tried in the
chancellor’s court by the ordinary judge. But if it be for
treason, felony, or mayhem, it is. then, and then only, to be
determined before the high steward, under the king’s special
commission to try the same. The process of the trial is this:
The high steward issues one precept to the sheriff of the
county, who thereupon returns a panel of eighteen free-
holders ; and another precept to the bedells of the university,
who thereupon return a panel of eighteen matriculated lay-
men, * laicos privilegio universitatis gaudentes:” and by a
jury formed de medietate, half of freeholders and half of
matriculated persons, is the indictment to be tried ; and that
in the Guildhall of the city of Oxford. And if execution be
necessary to be awarded, in consequence of finding the party
guilty, the sheriff of the county must execute the university-
process ; to which he is annually bound by an oath.

I HAVE been the more minute in describing these proceed-
ings, as there has happily been no occasion to reduce them
into practice for more than a century past; nor will it perhaps
ever be thought advisable to revive them: though it is not a
right that merely rests in scriptis or theory, but has formerly
often been carried into execution. There are many instances,
one in the reign of queen Elizabeth, two in that of James
the first, and two in that of Charles the first, where indict-
ments for murder have been challenged by the vice-chancellor

VOL. IV, Y
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at the assises, and afterwards tried before the high steward
by jury. The commissions under the great seal, the sheriff’s
and bedell’s panels, and all the other proceedings on the trial
of the several indictments, are still extant in the archives of
that university,
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CHAPTER THE TWENTIETH.

or SUMMARY CONVICTIONS.

E are next, according to the plan I have laid down, to
take into consideration the proceedings in the courts of
criminal jurisdiction, in order to the punishment of offences.
These are plain, easy, and regular; the law not admitting
any fictions, as in civil causes, to take place where the life, the
liberty, and the safety of the subject are more immediately
brought into jeopardy. And these proceedings are divisible
into two kinds; summary and regular : of the former of which
I shall briefly speak, before we enter upon the latter, which
will require a more thorough and particular examination.

By a summary proceeding I mean principally such as is di-
rected by several acts of parliament (for the common law is a
stranger to it, unless in the case of contempts) for the con-
viction of offenders, and the inflicting of certain penalties
created by those acts of parliament. In these there is no in-
tervention of a jury, but the party accused is acquitted or con-
demned by the suffrage of such person only as the statute
has appointed for his judge. An institution designed pro-
fessedly for the greater ease of the subject, by doing him
speedy justice, and by not harassing the freeholders with fre-
quent and troublesome attendances to try every minute of-
fence. But it has of late been so far extended, as, if a check [ 281 J
be not timely given, to threaten the disuse of our admirable
and truly English trial by jury, unless only in capital cases.
For,

I. Or this summary nature are all trials of offences and
frauds contrary to the laws of the ezcise, and other branches
Y 2°
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of the yevenue : which are to be inquired into and determined
by the commissioners of ‘the respective departments, or by
justices of the peace in the country; officers, who are all of
them appointed and removable at the discretion of the crown.
And though such convictions are absolutely necessary for the
due collection of the public money, and are a species of
mercy to the delinquents, who would be ruifted by the expence
and delay of frequent prosecutions by action or indictment;
and though such has usually been the condwet of the commis-
sioners, as seldom (if ever) to afford just grounds to complain
of oppression; yet when we again® consider the various and
almost innumerable branches of this revenue; which may be
in their turns the subjects of fraud, or at least complaints of’
fraud, and of course the objects of this summary and asbitrary

‘jurisdietion; we shall find thet the power of these officers of

the orown over the property of the people is increased to a
very formidable height. (1)

1L Anoruer branch of seinmsry proeeedirigs is that be-
fore justices of ihe peace, in ofder to inflict divers petty pecu-
niary mulcts, and corporal penglties denounced by act of par=
liament.for many disorderly offences ; such as common swear-
iing, -drunkenness, vagrancy, idleness, and a vast variety of
others, for which I must refer the student to the justice-books
formerly cited b, and which tised to be fortherl§ punished by
the verdict of a jury in the court-leet. This change in the ad-
ministration of justice hath however had some mischievous
effects; as, 1. The almost entire disuse and contempt of the
court-leet; and sheriff’s tourn; the king’s antient courts of
eommon:law, formerly much revered and respected. 2. The

* Sce Vol. I p. 819, &c. ® Lambard and Bums.

(1) Formidable as the summary power is, which the legislature has en-
trusted to commissioners and justices of the peace, in respect of the excise
and other revenue laws, this sentence overstates it considerably, being so
expressed as to convey an idea that all offences against those laws are
within this summary jurisdiction, The fact is, that a very large number of
offgnces against them are triable only upon information and indictment
befare the constitutional tribunal of the jury ; and I believe (though in such
a8 number of statutes it is not safe to speak with tao much confidence), that
no offence is triable summarily, of which the direct punishment can be cor-
poo_l. imprisonment, or transportation.
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burthensome increase of the business of a justice of the peace,

which discourages so many gentlemen of rank and character

from acting in the commission ; from an apprehension that

the duty of their office will take up too much of that time,
which they are unwilling to spare from the necessary concerns

of their families, the improvement of their understandings, and

their engagements in other services of the public. Though
if all gentlemen of fortune had it both#in their power, and in-
clinations, to act in this capacity, the business of a justice of
the peace would be more divided, and fall the less heavy upon
individuals : which would remove what in the present scarcity
of magistrates is really an objection so formidable, that the
country is greatly obliged to any gentleman of figure, who will

undertake to perform that duty, which in eonsequence of his

rank in life he owes more peculiarly to his country. How=

ever, this backwardness to act as magistrates, arising greatly

from this increase of summary jurisdiction, is productive of,

3. A third mischief: which: is, that this trust, when slighted by

gentlemen, falls of course into the hands of those who are not

so; but the mere tools of office. And then the extensive

power of a justice of the peace, which even in the hands of
men of honour is highly formidable, will be prostituted to

mean and scandalous purposes, to the low ends of selfish am-

bition, avarice, or personal resentment. And from these ill

consequences we may collect the prudent foresight of our

antient lawgivers, who suffered neither the property nor the

punishment of the subject to be determined by the opinion of
any one or two men; and we may also observe the neeessity

of not deviating any farther from our antient constitation, by

ordaining new penalties to be inflicted upon summary convic~

tions.

THE process of these summary convictions, it must be
owned, is extremely speedy. Though the courts of common
law have thrown in one check upon them, by making it ne-
cessary to summon the party aceused before he is condemned.
This is now held to be an indispensable requisite®; though [ 283 3]
the justices long struggled the point; forgetting that rule of
natural reason expressed by Seneca,

¢ Salk. 181, 2 Lord Raym. 1405. :
Y 38
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“ Qui statuit aliquid, parte inaudita altera,
s« Aequum licet statuerit, haud aequus fuit :”.

a rule, to which all municipal laws, that are founded on the
principles of justice, have strictly conformed: the Roman
law requiring a citation at the least: and our own common
law never suffering any fact (either civil or criminal) to be
tried, till it has previously compelled an appearance by the
party concerned. After this summons, the magistrate, in
summary proceedings, may go on to examine one or more
witnesses, as the statute may require, upon oath; and then
make his conviction of the offender, in writing: tpon which
he usually issues his warrant, either to apprehend the offender,
in case corporal punishment is to be inflicted on him; or else
to levy the penalty incurred, by distress and sale of his
goods. This is, in general, the method of summary proceed-
ings before a justice or justices of the peace; but for parti-
culars we must have recourse to the several statutes, which
create the offence, or inflict the punishment; and which
wusually chalk out the method by which offenders are to be
convicted. Otherwise they fall of course under the general
rule, and can only be convicted by indictment or information
at the common law. (2)

(2) In speaking of summary convictions by justices, it should not be lost
‘sight of that in a great, perhaps the greater number of cases, an appeal liesfrom
the justices to the quarter sessions or other courts, in which case the merits
may be re-considered, and the same or fresh evidence be heard for and
against the judgment; nor that in all cases a conviction may be removed
into the court of king’s bench by certiorari, unless the statute under which
it is framed expressly provides to the contrary. When it is thus brought
under review, as it proceeds from a jurisdiction at once extraordinary and
circumscribed, the court will presume nothing in its favour, but every thing
requisite to make it valid must appear upon its face. There is no doubt that
this rule, which has been adhered to with laudable strictness from the
proper jealousy entertained of these summary proceedings, has in many cases
Jed to the quashing of convictions for defects of form, in which justice had
been substantially done below. The legislature, therefore, has lately inter-
fered, and by 3G.4. c.25. given a form of conviction to be used in all cases
in which previous statutes do not direct some other; and further enacted,
that in all cases in which it shall appear by the conviction that the defendant
has appeared and pleaded, and the merits have been tried, and in which
the defendant has not appealed if he might, or the conviction been afirmed

on
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be resisted, he shall certify to the courts the names of the
principal offenders, their aiders, consenters, commanders, and
favourers, and by a special writ judicial they shall be attacked
by their bodies to appear before the court, and if they be
convicted thereof they shall be punished at the king’s pleasure,
without any interfering by any other person whatsoever,) yet
he afterwards more justly concludes, that it is a part of the
law of the land ; and, as such, is confirmed by the statute of
magna charta.

I¥ the contempt be committed in the face of the court, the
offender may be instantly apprehended and imprisoned, at
the discretion of the judges’, without any farther proof or
examination. But in matters that arise at a distance, and of
which the court cannot have so perfect a knowledge, unless
by the confession of the party or the testimony of others, if
the judges upon affidavit see sufficient ground to suspect that
a contempt has been committed, they either make a rule on [ 287 ]
the suspected party to shew cause why an attachment should
not issue against him’; or, in very flagrant instances of con-
tempt, the attachment issues in the first instance; as it also
does, if no sufficient cause be shewn to discharge, and there-
upon the court confirms, and makes absolute, the original
rule. This process of attachment is merely intended to bring
the party into court: and, when there, he must either stand
committed, or put in bail, in order to answer upon oath to
such interrogatories as shall be administered to him, for the
better information of the court with respect to the circum-
stances of the contempt. These interrogatories are in the
nature of a charge or accusation, and must by the course of
the court be exhibited within the first four days': and if any
of the interrogatories is improper, the defendant may refuse
to answer it, and move the court to have it struck out™. If
the party can clear himself upon oath, he is discharged; but,
if perjured, may be prosecuted for the perjury® If be con-
fesses the contempt, the court will proceed to correct him by
fine, or imprisonment, or both, and sometimes by a corparal
or infamous punishmente. If the contempt be of such a

! Staund. P.C. 78. 8. 1 6 Mod. 78.
j Styl.277. ™ Stra. 444.
k Salk.84. Stra. 185. 564. » 6 Mod. 73. ° Cro.Car. 146.
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to this singular mode of trial, thus admitted in this one par-
ticular instance, I shall only for the present observe, that as
the process by attachment in general appears to be extremely
antient’, and has in more modern times been recognized,
approved, and confirmed by several express acts of parlia-
ment®, so the method of examining the delinquent himself
upon oath with regard to the contempt alleged, is at least of
as high antiquity', and by long and immemorial usage is now
become the law of the land.

* Yearb. 20Hen. VL. £.37. 98 Bdw., e 4. 0.2 $4. 9&10W. IIL c. 15,
IV. £.29, 12 Ann. st.2, c.14. § 5.
* Stat, 43Fliz, ¢.6. §3, 18Car.II. * M. 5 Edw. IV, rot. 75. cited in
Rast. Ent. 268, 91050
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CHAPTER THE TWENTY-SECOND.
or COMMITMENT anop BAIL.

HEN a delinquent is arrested by any of the means

mentioned in the preceding chapter, he ought regu-

larly to be carried before a justice of the peace: and how he

is there to be treated, I shall next shew, under the second
head, of commitment and bail.

THE justice before whom such prisoner is brought, is
bound immediately to examine the circumstances of the
crime alleged: and to this end, by statute 2& 8 Ph.& M.
€ 10. he is to take in writing the examination of such pri-
soner, and the information of those who bring him : which,
Mr. Lambard observes ®, was the first warrant given for the
examination of a felon in the English law. For, at the com-
mon law, nemo tenebatur prodere seipsum : and his fault was
not to be wrung out of himself, but rather to be discovered
by other means, and other men. (1) If upon this inquiry it -

* Eirenarch. b. 2. c.7. See pag. 857.

(1) The st.2&3Ph.&M. c. 10. is an extension of the 1&2Ph.&M. c.13.
The first of these relates to the examination of the prisoner and the witnesses
against him, in cases where the justices proceed to bail him; the latter, to
cases in which they commit him. The provisions are nearly the same; but
it is not to be understood, as might be inferred from the text, that these
statutes warrant the wringing out the prisoner’s offence from himself; on
the contrary, he is"perfectly at liberty to say nothing, and answer no ques-
tions : if he is disposed to speak, ahumane and prudent magistrate wﬂl f?el
it to be his duty to caution him against saying any thing which may prejudice
himself. After this warning, and a distinct intimnation, where mducemen.t.s
have been previously held out to him to confess, that such conl:euion wil
avail him nothing M remission of punishment, whatever the prisoner !a.'i:

z 4
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for any crime whatsoever, be it treason®, murder °, or any
other offence, according to the circumstances of the case.
And herein the wisdom of the law is very manifest. To
allow bail to be taken commonly for such enormous crimes,
would greatly tend to elude the public justice: and yet there
are cases, though they rarely happen, in which it would be
hard and unjust to.confine a man in prison, though accused
even of the greatest offence. The law has therefore provided
one court, and only one, which has a discretionary power of
bailing in any case: exeept only, even to this high jurisdic-
tion, and of course to all inferior ones, such persons as are
committed by either house of parliament, so long as the ses-
sion lasts : or such as are committed for contempts by any of [ 300 ]
the king’s superior courts of justice . '

Uron the whole, if the offence be not bailable, or the party
cannot find bail, be is to be committed to the county gaol by
the mittimus of the justice, or warrant under his hand and
seal, containing the cause of his commitment: there to abide
till delivered by due course of law 9. But this imprisonment,
as has been said, is only for safe custody, and not for punish-
ment : therefore in this dubious interval, between the commit-
ment and trial, a prisoner ought to be used with the utmost
humanity ; and neither be loaded with needless fetters, nor
subjected to other hardships than such as are absolutely re-
quisite for the purpose of confinement only ; though what are
so requisite, must too often be left to the discretion of the
gaolers; who are frequently a merciless race of men, and, by
being conversant in scenes of misery, steeled against any
tender sensation. Yet the law (as formerly held) would not
justify them in fettering a prisoner, unless where he was un-
ruly, or had attempted to escape: this being the humane
language of our antient lawgivers *, * custodes poenam sibi com~
‘ missorum non augeant, nec eos torqueant ; sed omni saevitia
‘¢ remota, pietateque adhibita, judicia debite exequantur.”

® In the reign of queen Elizabeth in placito dehomicidio. (Glan. l. 14. c.1.}"
it was the unanimous opinion of the Sciendum tamen quod, in hoc placito, non
judges, that no court could bail upon solet accusatus per plegios dimitti, nisi ex
a commitment, for a charge of high regiae potestatis beneficio. (Ibid. c.3.)
treason by any of the queen’s privy P Staundf. P.C, 73.5,
council. (1 Anders. 298.) 9 2 Hal. P. C. 122.

© In omnibus placitis de felonia solet r 2 Inst. 381. 3 Inst. 34.
accusalus per plegios dimilti, practerquam  * Flet. L. 1. c. 26,
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determine the same according to their own discretion; then
it was, that the legal and orderly jurisdiction of the court of
king’s bench fell into disuse and oblivion, and Empson and
Dudley (the wicked instruments of king Henry VIL), by
hunting out obsolete penalties, and this tyrannical mode of
prosecution, with other oppressive devices?, continually ha-
assed the subject and shamefully enriched the crown. The
latter of these acts was soon indeed repealed by statute
1 Hen. VIII. c.6., but the court of star-chamber continued
in high vigour, and daily increasing its authority, for more
than a century longer; till finally abolished by statute
16 Car.I. c.10.

Upon this dissolution the old common law ¢ authority of
the court of king’s bench, as the custas morum of the nations
being found necessary to reside somewhere for the peace and
good government of the kingdom, was again revived in prac-
tice’. And it is observable, that in the same act of parlia- [ 811 ]
ment which abolished the court of star-chamber, a conviction
by information is expressly reckoned up, as one of the legal
modes of conviction of such persons as should offend a third
time against the provisions of that statute8. It is true, sir
Matthew Hale, who presided in this court soon after the time
of such revival, is said * to have been no friend to this method
of prosecution : and, if so, the reason of such his dislike was
probably the ill use which the master of the crown-office
then made of his authority, by permitting the subject to be
harassed with vexatious informations, whenever applied to by
any malicious or revengeful prosecutor ; rather than his doubt
of their legality, or propriety upon urgent occasions’. For
the power of filing informations, without any controul, then
resided in the breast of the master: and, being filed in the
name of the king, they subjected the prosecutor to no costs,
though on trial they proved to be groundless. This oppres-
sive use of them, in the times preceding the revolution, oc-
casioned a struggle, soon after the accession of king William ¥,
to procure a declaration of their illegality by the judgment

¢ 1 And. 157. ¢ Stat. 16 Car. L. c. 10. § 6.

© 5 Mod.464. * 5 Mod. 460.

? Styl. Rep. 217.245. Syl pract. ' 1 8aund.S01. 1 Sid.174.

Reg. tit. Information, pag. 187. (edit.  * M. 1 W.&M. 5 Mod. 459. Comb.

1657.) 2 Sid. 71. 1 8id. 152. 141. Far. 361. 1 Sbow. 106.
AA4
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of the court of king’s bench. But sir John Holt, who then
presided there, and all the judges, were clearly of opinion,
that this proceeding was grounded-on the common law, and
could not be then impeached. And, in a few years afterwards,
a more temperate remedy was applied in parliament, by sta-
tute 4 and 5 W. & M. c.18. which enacts, that the clerk of the
crown shall not file any information without express direction
from the court of king’s bench ; and that every prosecutor,
permitted to promote such information, shall give security by
a recognizance of twenty pounds (which now seems to be too
small a sum) to prosecute the same with effect; and to pay
costs to the defendant, in case he be acquitted thereon, unless
the judge, who tries the information, shall certify there was
reasonable cause for filing it; and, at all events, to pay costs,
unless the information shall be tried within a year after issue
joined. But there is a proviso in this act, that it shall not
extend to any other informations than those which are ex-
hibited by the master of the crown-office: and, consequently,
informations at the king’s own suit, filed by his attorney-ge-
neral, are no way restrained thereby. (10)

(10) The granting permission to file an information is a matter entircly
within the discretion of the court; but certain gencral rules, which they
have laid down to guide that discretion, may be collected from the books,
and from these they never depart, unless the particular circumstances take
the case out of the general principle.

The first rule is, that the party applying must come early ; for the incon-
venience of delay till a grand jury sits, is one main ground on which the
proceeding itself is to be justified. And this is a rule not to be construed
technically, but liberally, so that when a public officer complained of a libel
which had passed through several editions, the last of which was published
recently before the complaint ; but several grand juries had sate since the
publication of the first, the application was refuscd, as founded in substance
on the first, though in form on the last edition ; the matter complained of
being the same in both. R.v.0’Meara, MS. Mich. 1823. In the case of
applications against magistrates, the rule is become almost unalterable, that
leave will not be granted, even conditionally, if the party applies so late in
the second term after the alleged offence committed, that the magistrate
cannot show cause against the application in the same term ; and it will
not be enough for the party applying to explain the delay, by swearing that
the facts had only recently come to his knowledge ; for refusing the appli-
cation docs not preclude inquiry by the ordinary modes, and the admitting
such an cxcuse would lead to easy evasions of & most uscful and equitable rule.
It is obviouws, that if the court were conditionally to grant the application

at
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fences. This was a custom, defived to us, in common with
other northern nations®, from our ancestors, the antient
Germans; among whom, according to Tacitus?, “ luitur
¢« homicidium certo armentorum ac pecorum numero ; recipitque
“ satisfactionem universa domus%.” (12) In the same manner
by the Irish Brehon law, in case of murder, the Brehon or
judge was used to compound between the murderer and the
friends of the deceased who prosecuted him, by causing
the malefactor to give unto them, or to the child or wife of
him that was slain, a recompense which they called an
eriack’. And thus we find in our Saxon laws (particularly
those of king Athelstan *) the several weregilds for homicide
established in progressive order from the death of the ceorl
or peasant, up to that of the king himselft. And in the
laws of king Henry I.®, we have an account of what other

© Stiernh. de jure Sueon. L 3. c. 4. t The weregild of a ceorl was 266
P de M. G. c.21. thrysmas, that of the king 30,000 ;
% And in another place, (c. 12.) “ De- each thrysma being equal to about s
“ lictis, pro modo poena : equorum peco- shilling of our present money. The
“ rumgq 0 icti mulctantur. weregild of a subject was paid entirely
¢ Pars mulctae regi vel civitati ; parsipsi to the relations of the party slain; but
 qui vindicatur, vel propinquis ¢jus, ex- that of the king was divided ; one half

o solvitur.” B being paid to the public, the other to
T Spenser’s State of Ireland, p.1518. the royal family.
edit. Hughes, Yo 12

¢ Judic. Civit. Lund, Wilk. 71.

(12) According to an author whom I have before cited, the word were-
gild, is compounded of the German words wekr, defence, or guarantee,
and geld, money, and signifies the price paid by him who had injured an-
other, for protection to be afforded him by the public, against that person®s
revenge. He marks it as the first step made by our northern ancestors
to the placing the punishment of individual wrongs in the hands of the
public. In the earliest traces which can be found of it, it seems to have
been a private arrangement between the parties, by the intervention of
their mutual friends; then the laws fixed the sum, which should be deemed
a sufficient compensation for each injury; and, finally, on the payment of
that sum, took the injuring party under their protection, and forbade the
injured family to prosecute their revenge. At this stage it became na-
tural that a part of the weregild should be paid to the public; the re-
mainder went to the injured person or his family ; and the whole was made
up by the joint contribution of the individual and his family. This was
the natural result of its being a system substituted for one in which s
man’s family took part in ali his quarrels, and were of course exposed to
the consequences of all his actions. 1Meyer, 126, &c.
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mily resentment, which prevailed universally through Europe
after the irruption of the northern nations, and is peculiarly
attended to in their several codes of law ; and which prevails
even now among the wild and untutored inhabitants of Ame-
rica: as if the finger of nature had pointed it out to mankind,
in their rude and uncultivated state’. However, the punish-
ment of the offender may be remitted and discharged by the
concurrence of all parties interested; and as the king by his
pardon may frustrate an indictment, so the appellant by his

release may discharge an appeal *;  nam quilibet potest re- [ 817 ]
 nunciare juri pro se tntroducto.”

THESE are the several modes of prosecution instituted by
the laws of England for the punishment of offences ; of which
that by indictment is the most general. I shall, therefore, con-
fine my subsequent observations principally to this method of
prosecution ; remarking by the way the most material vari-
ations that may arise, from the method of proceeding by
either information or appeal.

! Robertson, Cha. V. i.45. k 1 Hal. P.C. 9.
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may be granted at the instance of either the prosecutor or
the defendant ; the former as a matter of right, the latter as
a matter of discretion; and therefore it is seldom granted
to remove indictments from the justices of gaol-delivery, or
after issue joined or confession of the fact in any of the courts
below . (1) ~

At this stage of prosecution also it is, that indictments
found by the grand jury against a peer must in consequence
of a writ of certiorari be certified and transmitted into the
court of parliament, or into that of the lord high steward of
Great Britain; and that, in places of exclusive jurisdiction,
as the two universities, indictments must be delivered (upon
challenge and claim of cognizance) to the courts therein
established by charter, and confirmed by act of parliament
to be there respectively tried and determined.

* 2 Hawk.P.C. c.27. § 27. 2 Burr.749.

(1) With regard to the prosecutor, there is a distinction between cases
which are actually prosecuted by the officer of the.crown, on behalf of the
rights of the crown; and those in which the prosecution is reslly by a
private person, using only the name of the crown, as it must be used in all
prosecutions. In the former, the court exercise no discretion, for the king,
it is said, has a right to choose his court; in the latter, they will refuse it
upon good cause shewn, though in the first instance they will not call upon
the prosecutor to shew any. R. v. Clace. 4 Burr. 2458.

The removal of indictments for misdemesnors from the general or*
quarter sessions by defendants, is regulated by several statutes, which limit
the time during which, and the conditions upon which, a certiorari shall be
granted, so as to prevent its being applied formerely for the purposes of
delay.
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clearly settled, that standing mute is an equivalent to a con-
viction, and he shall receive the same judgment and exe-
cution'. And as in this the highest crime, so also in the
lowest species of felony, viz. in petit larciny, and in all mis-
demesnors, standing mute hath always been equivalent to con-
viction. But upon appeals or indictments for other felonies,
or petit treason, the prisoner was not, by the antient law,
looked upon as convicted, so as to receive judgment for the
felony ; but should, for his obstinacy, have received the terrible
sentence of penance, or peine (which, as will appear presently,
was probably nothing more than a corrupted abbreviation of

prisone) forte et dure.

Berore this was pronounced, the prisoner had not enly
trina admonitio, but also a respite of a few hours, and the
sentence was distinctly read to him, that he might know his
danger™; and, after all, if he continued obstinate, and his
offence was clergyable, he had the benefit of his clergy al-
lowed him, even though he was too stubborn to pray it.”
Thus tender was the law of inflicting this dreadful punish-
ment; but if no other means could prevail, and the prisoner
(when charged with a capital felony) continued stubbornly
mute, the judgment was then given against him without any
distinction of sex or degree. A judgment, which was pur-
posely ordained to be exqulsntely severe, that by that very
means it might rarely be put in execution.

THE rack, or question, to extort a confession from crimi-
nals, is a practice of a different nature ; zkis having been only [ 326 ]
used to compel a man to put himself upon his trial ; zka¢ being
a species of trial in itself. And the trial by rack is utterly
unknown to the law of England; though once when the
dukes of Exeter and Suffolk, and other ministers of HenryVI.
bad laid a design to introduce the civil law into this kingdom
as the rule of government, for a beginning thereof they erected
a rack for torture; which was called in derision the Duke of
Exeter’s danghter, and still remains in the tower of Londen ©;

' 2Hawk. P.C. c.30. §9. 2Hal. ° 2Hal P.C.321. 2Hawk. P, C.

P.C.317. c.80. §24.
= 2 Hal. P, C. 320. ® 3 Inst. 85.
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where it was occasionally used as an engine of state, not of
law, more than once in the reign of queen Elizabeth?.(3) But
when, upon the assassination of Villiers duke of Buckingham
by Felton, it was proposed in the privy council to put the assas-
sin to the rack, in order to discover his accomplices ; the judges
being consulted, declared unanimously, to their own honour
and the honour of the English law, that no such proceeding
was allowable by the laws of England 9. It seems astonishing
that this usage of administering the torture, should be said to
arise from a tenderness to the lives of men: and yet this is
the reason given for its introduction in the civil law, and it’s
subsequent adoption by the French (4) and other foreign na~
tions " : viz. because the laws cannot endure that any man
should die upon the evidence of a false, or even a single wit-
ness; and therefore contrived this method that innocence
should manifest itself by a stout denial, or guilt by a plain
confession. Thus rating a man’s virtue by the hardiness of
his constitution, and his guilt by the sensibility of his nerves !
—But there needs only to state accurately®, in order most
effectually to expose this inhuman species of mercy, the un-
certainty of which, as a test and criterion of truth, was long
ago very elegantly pointed out by Tully: though he lived
in a state wherein it was usual to torture slaves in order to
furnish evidence: ¢ tamen,” says he, ¢ illa tormenta gubernat
“ dolor, moderatur natura cujusque tum animi tum corporis,

P Barr. 92.496.

9 Rushw. Coll. i. 638.

* Cod. 1.9. ¢.41.1.8. & ¢. 47. L 16.
Fortesc. de LL. Ang. c.23.

* The marquis Beccaria (ch.12.), in
an exquisite piece of raillery, has pro-
posed this problem, with a gravity and

precision that are truly mathematical,
¢¢ The force of the muscles and the sen-
¢¢ sibility of the nerves of an innocent
<¢ person being given, it is required to
¢ find the degree of pain nccessary to
“ make him confess himself guilty of a
« given crime.”

(3) I am afraid it was used more often in the reign of Elizabeth, than

the text seems to imply, and in the case of persons, who were afterwards
tried and convicted upon evidence elicited by this mean. See Lingard,
vol.viii. p. 521. who describes the instruments of torture in use, and gives
a list of many upon whom they were applied.

(4) This disgraceful practice no longer exists in the French law ; and ia
the case of an unauthorised or illegal imprisonment, it is made a capital
crime to inflict torture on the party imprisoned. Code Penal. L. 3.
t.2. 5.344.
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but no weight is directed to be laid upon the body, so as to
hasten the death of the miserable sufferer: and indeed any
surcharge of punishment on persons adjudged to penance, so
as to shorten their lives, is reckoned by Horne in the * Mirror
as a species of criminal homicide. It also clearly appears, by
a record of 81 Edw.III® that the prisoner might then pos-
sibly subsist for forty days under this lingering punishment.
I should therefore imagine that the practice of loading him
with weights, or, as it was usually called, pressing Aim to
death, was gradually introduced between 81 Edw.III. and
8 Hen.IV., at which last period it first appears upon our
books ©; being intended as a species of mercy to the delin~
quent, by delivering him the sooner from his torment; and
hence I presume it also was, that the duration of the penance
was then first ¢ altered; and instead of continuing il ke
answered, it was directed to continue #:l ke died, which must
very soon happen under an enormous pressure.

THE uncertainty of it’s original, the doubts that were
conceived of it’s legality, and the repugnance of it’s theory
(for it was rarely carried into practice) to the humanity of
the laws of England, all concurred to require a legislative
abolition of this cruel process, and a restitution of the antient
common law; whereby the standing mute in felony, as well
as in treason and in trespass, amounted to a confession of the
charge. Or, if the corruption of the blood and the conse-
quent escheat in felony had been removed, the judgment of
peine forte et dure might perhaps have still innocently re-
mained, as a monument of the savage rapacity with which
the lordly tyrants of feodal antiquity hunted after escheats
and forfeitures ; since no one would ever have been tempted
to undergo such a horrid alternative. For the law was,
that by standing mute, and suffering this heavy penance,
the judgment, and of course the corruption of the blood and
escheat of the lands, were saved in felony and petit treason,
though mot the forfeiture of the goods: and therefore this
lingering punishment was probably introduced, in order to
extort a plea : without which it was held that no judgment of

tch 1. §9. ¢ Et fuit dit, que le conmtraire avait

® 6 Rym. 13. esire fait devant ccs heurs.  (Ibid, 2.)

¢ Yearb. 8 Hen. IV. 1.
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death could be given, and so the lord lost his escheat (5).
But in high treason, as standing mute is equivalent to a con-
viction, the same judgment, the same corruption of blood,
and the same forfeitures always attended it, as in other cases
of conviction ®.  And very lately, to the honour of our laws,
it hath been enacted by statute 12 Geo.IIL c.20. that every
person who, being arraigned for felony or piracy, shall stand
mute or hot answer directly to the offence, shall be convicted
of the same, and the same judgment and execution, (with all
their consequences in every respect,) shall be thereupon
awarded, as if the person had been convicted by verdict or -
confession of the crime.(6) And thus much for the demesnor
of a prisoner upon his arraignment by standing mute ; which
now, in all cases, amounts to a constructive confession.

II. THE other incident to arraignments, exclusive of the
plea, is the prisoner’s actual confession of the indictment.
Upon a simple and plain confession, the court hath nothing
to do but to award judgment: but it is usually very back-

¢ 2 Hawk. P.C. ¢.30. § 9.

(5) Mr. Christian, ina note at p. 325, mentions an affecting story of a
father, who, in a fit of jealousy, killed his wife, and all his children who
were at home, by throwing them from the battlements of his castle ; and
proceeding towards a farm-house at some distance, with an intent to de-
stroy his only remaining child, an infant there at nurse, was intercepted by
a storm of thunder and lightning. This awakened in his breast the com-
punctions of conscience. He desisted from his purpose, surrendered him-
self to justice, and in order to secure his estates to his child, had the reso«
lution to die under the peine forte et dure.

(6) Mr. Christian, in a note on this passage, truly observes, that it would
have been a greater improvement of the law, if the prisoner’s silence had
been considered a plea of not guilty, rather than a confession; inasmuch
as it would gperate more powerfully as an example, and be more satis«
factory to the minds of the public, if the prisoner should suffer death
after a public manifestation of his guilt by evidence, than that he should
be ordered for execution only from the presumption which arises from his
obstinate silence. It may be added, too, that such a proceeding would be
far more consonant to the principles of justice; considered as a punish«
ment for obstinacy, the law is disproportionately severe ; and considered as
founded on the strong proof of guilt, afforded by silence, it is unsatisfactory,
because silence may also arise from extreme obstinacy, or reckless desper-
ation, or some other of those many perversions to which the human mind
is liable. :
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were held therein &: though, since their discontinuance, the
doctrine of approvements is become a matter of more curiosity
than use. I shall only observe, that all the good, whatever it
be, that can be expected from this method of approvement,
is fully provided for in the cases of coining, robbery, burglary,
house-breaking, horse-stealing, and larciny to the value of
five shillings from shops, warehouses, stables, and coach-
houses, by statutes 4&5W.&M. c.8. 6&7W.IIIL c.17. [ 881 ]
10& 11 W.III. c.28. and 5&6 Ann. c.81., which enact, that
if any such offender, being out of prison, shall discover two
or more persons, who have committed the like offences, so
as they may be convicted thereof; he shall in case of burglary
or house-breaking receive a reward of 40l. and in general be
entitled to a pardon of all capital offences, excepting only
murder and treason ; and of them also in the case of coining".
And if any such person, having feloniously stolen any lead,
iron, or other metal, shall discover and convict two offenders
of having illegally bought or received the same, he shall by
virtue of statute 29 Geo.lI. c.80. be pardoned for all suck
felonies committed before such discovery. It hath also been
. usual for the justices of the peace, by whom any persons
charged with felony are committed to gaol, to admit some one
of their accomplices to become a witness (or, as it is generally
termed, king’s evidence) against his fellows; upon an implied
confidence, which the judges of gaol-delivery have usually
countenanced and adopted, that if such accomplice makes a
full. and complete discovery of that and of all other felonies
to which he is examined by the magistrate, and afterwards
gives his evidence without prevarication or fraud, he shall
not himself be prosecuted for that or any other previous
offence of the same degree'. (8) '

t 2 Hal. P. C. ch.29. 2 Hawk. P.C. i The kingv. Rudd; Mich. 16 Geo.
ch. 24. IIL on a case reserved from the Old
" The pardon for discovering offences  Bailey, Oct. 1775.
against the coinage act of 15 Geo. II.
¢, 28. exteftds only to all such offences. -

(8) See ante, p.295. (n.6). . The case of the King v. Rudd is reported
in Cowper, p. 331 ; and is exceedingly worth reading, both for its luminous
abstract of the Law of Approvement by Lord Mansfield, and also the clear
statement of the practice as to King’s Evidences.
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taken out against his willa. But by this abjuration his blood

was attainted, and he forfeited all his goods and chattels®.
The immunity of these privileged places was very.much
abridged by the statutes 27 Hen. 8. c.19. and 82 Hen. 8. c.12.
And now by the statute 21 Jac. 1. c.28. all privilege of sanc-
tuary, and abjuration consequent thereupon, is utterly taken
away and abolished.

ForMmEeRLY also the benefit of clergy used to be pleaded
before trial or conviction, and was called a declinatory plea;
which was the name also given to that of sanctuary . But,
as the prisoner upon a trial has a chance to be acquitted, and
totally discharged ; and, if convicted of a clergyable felony, is
entitled equally to his clergy after as before conviction, [and
is entitled to it but once if a layman;] this course is ex-
tremely disadvantageous; and therefore the benefit of clergy
is now very rarely pleaded ; but, if found requisite, is prayed
by the convict before judgment is passed upon him (1).

I PrOCEED, therefore, to the five species of pleas before
mentioned.

1. A rLEA to the jurisdiction is where an indictment is
taken before a court, that hath no cognizance of the offence;
as if a man be indicted for a rape at a sheriff’s tourn, or for
treason at the quarter sessions : in these, or similar cases, he
may except to the jurisdiction of the court, without answering
at all to the crime alleged 9 .

* Mirr. c.1. §13. 2 Hawk. P.C. < 2 Hal. P.C. 236.

c.32. 4 Ibid. 256.
5 2 Hawk P.C. c.9. §44.

(1) Supposing the prisoner upon his arraignment to plead his clergy by
way of declinatory plea, he was not immediately delivered to the ordinary
without enquiry, but the justices issued a writ to the sheriff, who returned
a jury of twenty-four. These constituted an inquest er officio and exa-
mined both as to the fact of his being a clergyman, and also as to his
guilt ; if they found both in the affirmative, he was delivered to the ordi-
nary, but forfeited his goods ; if they negatived the first fact, the prisoner
pleaded over in bar; and the trial went on in the ordinary course; if they
negatived the latter fact, he was discharged at once. In Hale’s P.C.
and the notes will be found several records of these proceedings, vol.1.
P- 180., where the form is u# scigtur pro quaki eldem wdsmlabcmndebeat
Ibid. p. 363. vol.ii. p.518.378. -
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II. A pEMURRER to the indictment. This is incident to
‘criminal cases, as well as civil, when the fact-as alleged is
[ 884 ] allowed to be true, but the prisoner joins issue upon some
point-of law in the indictment, by which he insists that the
‘fact, as stated, is no felony, treason, or whatever the crime is
alleged to be. Thus, for instance, if a man be indicted for
Jeloniously stealing a greyhound; which is an animal in which
no valuable property can be had, and therefore it is not
felony, but only a civil trespass, to steal it; in this case the
party indicted may demur to the indictment; denying it to
be felony, though he confesses the act of taking it. Some
dave held ¢, that if, on demurrer, the point of law be ad-
judged against the prisoner, he shall have judgment and
-execution, as if convicted by verdict. But this is denied by
‘others , who hold that in such case he shall be directed and
received to plead the general issue, not guilty, after a de-
murrer determined against him. Which appears the more
reasonable, because it is clear, that if the prisoner freely dis-
covers the fact in court, and refers it to the opinion of the
‘court, whether it be felony or no; and upon the fact thus
shewn it appears to be felony ; the court will not record the
confession, but admit him afierwards to plead not guilty &.
And this seems to be a case of the same nature, being for
the most part a mistake in point of law, and in the conduct
of his pleading; and though a man by mispleading may in
some cases lose his property, yet the law will not suffer him
by such niceties to lose his life. However, upon this doubt,
demurrers to indictments are seldom used; since the same
advantages may be taken upon a plea of not guilty; or after-

wards in arrest of judgment, when the verdict has established
_the fact.

IIL. A PLEA in abatement is principally for a misnomer, a
- wrong name, or a false addition to the prisoner. As, if James
Allen, gentleman, is indicted by the name of Jokn Allen,
_ esquire, he may plead that he has the name of James, and not
of John; and that he is a gentleman, and not an esquire.
.And, if either fact is found by a jury, then the indictment

. ¢ 2 Hal. P.C. 857. s 2 Hal. P.C. 225,
f 8 Hawk. P.C. ¢.381. § 5, 6. IS
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V. THE general issue, or plea of not guiltys, upon which
plea alone the prisoner can receive his final judgment of
death. In case of an indictment of felony or treason, there
can be no special justification put in by way of plea. As, on
an indictment for murder, a man cannot plead that it was
in his own defence against a robber on the highway, or a
burglar; but he must plead the general issue, not guilty, and
give this special matter in evidence. For (besides that these
pleas do in effect amount to the general issue; since, if true,
the prisoner is most clearly not guilty) as the facts in treason
are laid to be done proditorie et contra ligeantiae suae debitum, [ 889 ]
and, in felony, that the killing was done felonice ; these charges,
of a traiterous or felonious intent, are the points and very gist
of the indictment, and must be answered directly, by the
general negative, not guilty ; and the jury upon the evidence
will take notice of any defensive matter, and give their verdict
accordingly as effectually as if it were, or could be, specially
pleaded. So that this is, upon all accounts, the most advan-
tageous plea for the prisoner".

WHEN the prisoner hath thus pleaded not guilty, non cul-
pabilis, or nient culpable; which was formerly used to be
abbreviated upon the minutes, thus, “non (or nient) cul.,” the
clerk of the assise, or clerk of the arraigns, on behalf of the
crown, replies, that the prisoner is guilty, and that he is ready
to prove him so. This is done by two monosyllables in the
same spirit of abbreviation, * cul. prit.”” which signifies first
that the prisoner is guilty, (cul. culpable, or culpabilis,) and
then that the king is ready to prove him so; prit, praesto sum,
or paratus verificare. ‘This is therefore a replication on be-
half of the king viva voce at the bar; which was formerly the
course in all pleadings, as well in civil as in criminal causes.
And that was done in the concisest manner: for when the
pleader intended to demur, he expressed his demurrer in a
single word, *judgment ;” signifying that he demanded judg-
ment, whether the writ, declaration, plea, &c. either in form
or matter, were sufficiently good in law: and if he meant to
rest on the truth of the facts pleaded, he expressed that also
in a single syllable,  prit ;” signifying that he was ready to

9 See App.nd. s 1. r 2 Hal. P.C, 258.
cc 3
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him, ¢ culprit, how wilt thou be tried ?’ for immediately upon
issue joined, it is inquired of the prisoner, by what trial he
will make bis innocence appear. This form has at present
reference to appeals and approvements only wherein the
appellee has his choice, either to try the accusation by battel
or by jury. But upon indictments, since the abolition of [ 341 ]
ordeal, there can be no other trial but by jury, per pass, or by
the country: and therefore, if the prisoner refuses to put
himself upon the inquest in the usual form, that is, to answer
that he will be tried by God and his country?, if a commoner;
and, if a peer, by God and his peerss; the indictment, if in
treason, is taken pro confesso; and the prisoner, in cases of
felony, is adjudged to stand mute, and if he perseveres in his
obstinacy, shall now® be convicted of the felony.

WHEN the prisoner has thus put himself upon his trial,
the clerk answers in the humane language of the law, which
always hopes that the party’s innocence rather than his guilt
may appear, “ God send thee a good deliverance.” And
then they proceed, as soon as conveniently may be, to the
trial; the manner of which will be considered at large in the
next chapter. ‘

* A learned author, who is very sel- by ordeal used formerly to be called
dom mistaken in his conjectures, has judicium Dei. But it should seem,
observed that the proper answer is, that when the question gives the prisoner
4 by God or the country,"” that is, either an option, his answer must be positive ;
by ordeal or by jury ; because the ques- and not in the disjunctive, which re-
tion supposes an option in the prisoner. turns the option back to the prosecutor.
And certainly it gives some coun-  * Keylinge, 57. State Trials passim.
tenance to this observation, that the trial b Stat, 12 Geo. 111. ¢.20.

cc 4
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CHAPTER THE TWENTY-SEVENTH.

or TRIAL ano CONVICTION.

HE several methods of trial and conviction of offenders
established by the laws of England, were formerly more
numerous than at present, through the superstition of our
Saxon ancestors : who, like other northern nations, were ex-
tremely addicted to divination: a character, which Tacitus
observes of the antient Germans®. They therefore invented
a considergble number of methods of purgation or trial, to
preserve innocence from the danger of false witnesses, and in
consequence of a notion that God would always interpose
miraculously to vindicate the guiltless.

I. THE most antient® species of trial was that by ordeal -
which was peculiarly distinguished by the appellation of judi-
cium Dei ; and sometimes wvulgaris purgatio, to distinguish it
from the canonical purgation, which was by the oath of the
party. This was of two sorts®, either firc-ordeal, or water-
ordeal ; the former being confined to persons of higher rank,
the latter to the common people!. Both these might be

[ 848 ] performed by deputy: but the principal was to answer for
the success of the trial ; the deputy only venturing some cor-
poral pain, for hire, or perhaps for friendship®. Fire-ordeal
was performed either by taking up in the hand, unhurt, a
piece of red-hot iron, of one, two, or three pounds weight ;

* de mor. Germ. 10. conditionis hominum : per ferrum cali-
b LL. Inae. c.77. Wilk. 27. dum si fuerit homo liber ; per agquam, si
¢ Mirr. c.3. §23. Suerit rusticus.  (Glanv. 1. 14. c.1.)

@ Tenetur s purgare is qui accusatur, ¢ This is still expressed in that com-
per Dei judicium ; scilicet per calidum mon form of speech, ¢ of going through
Serrum, vel per aguam, pro diversitate * fire and water to serve another.”
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barbarity. It was known to the antient Greeks: for in the
Antigone of Sophocles”, a person suspected by Creon of a
misdemesnor, declares himself ready ¢ to handle hot iron,
% and to walk over fire,” in order to manifest his innocence ;
which, the scholiast tells us, was then a very usual purgation.
And Grotius' gives us many instances of water-ordeal in
Bithynia, Sardinia, and other places. There is also a very
peculiar species of water-ordeal, said to prevail among -the
Indians on the coast of Malabar; where a person accused
of any enormous crime is obliged to swim over a large river
abounding with crocodiles, and, if he escapes unhurt, he is
reputed innocent. As, in Siam, besides the usual methods
of fire and water-ordeal, both parties are sometimes exposed
to the fury of a tyger let loose for that purpose; and, if the
beast spares either, that person is accounted innocent; if
neither, both are held to be guilty; but if he spares both,
the trial is incomplete, and they proceed to a more certain
criterion®.

ONE cannot but be astonished at the folly and impiety of
pronouncing a man guilty, unless he was cleared by a miracle;
and of expecting that all the powers of nature should be
suspended by an immediate interposition of Providence to
save the innocent, whenever it was presumptuously required.
And yet in England, so late as king John’s time, we find
grants to the bishops and clergy to use the judicium ferri,
aquae, et ignis'. And, both in England and Sweden, the
clergy presided at this trial, and it was only performed in the
churches or in other consecrated ground; for which Stiern-
hook™ gives the reason;  non defuit illis operae et laboris
« pretium ; semper enim ab cjusmodi judicio aliquid lucri sacer-
“ dotibus obveniebat.” But, to give it it's due praise, we find
the canon law very early declaring against trial by ordeal, or
vulgaris purgatio, as being the fabric of the devil, * cum sit
 contra praeceptum Domini, non tentabis Dominum Deum
 tuum®” Upon this authority, though the canons them-
selves were of no validity in England, it was thought proper

h v.264, ™ De jure Suesnum, I, 1. c. 8.
' On Numb. v.17, " Decret. part 2. caus. 2. qu. 5. dist.7.
¥ Mod. Univ. Hist. vii. 266. Decretal. Uib. 3. tit. 50. c. 9. & Gloss.

! Spelw. Gloss. 435. ibid.
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similar to that of our ancestors, only substituting raw rice
instead of bread*. And, in the kingdom of Monomotapa,
they have a method of deciding lawsuits equally whimsical
and uncertain. The witness for the plaintiff chews the bark
of a tree, endued with an emetic quality ; which being suffi-
ciently masticated, is then infused in water, which is given the
defendant to drink. If his stomach rejects it, he is condemned :
if it stays with him, he is absolved, unless the plaintiff will
drink some of the same water; and, if it stays with him also,
the suit is left undetermined?. (2)

THESE two antiquated methods of trial, were principally
in use among our Saxon ancestors. The next, which still
remains in force, though very rarely in use, owes it’s intro-
duction among us to the princes of the Norman line. And
that is,

IIL. THe trial by dattel, duel, or single combat; which
was another species of presumptuous appeals to Providence,
under an expectation that heaven would unquestionably give
the victory to the innocent or injured party. The nature
of this trial in cases of civil injury, upon issue joined in a writ
of right, was fully discussed in the preceding book®: to
which I have only to add, that the trial by battel may be de-
manded at the election of the appellee, in either an appeal or
an approvement ; and that it is carried on with equal solem-
nity as that on a writ of right: but with this difference, that
there each party might hirc a champion, but here they must

X Mod. Univ. Hist. vii. 129. z Sec Vol. III. pag.337.
Y Ibid. xv. 464.

(2) Meyer cites from Marculph a mode of trial, whimsical enough, but
not very uncertain in the result, the trial by thecross. In the instance given
the question was between the bishop and clergy of Verona on the one side,
and the citizens on the other, as to the liability to repair the walls of the city.
Two young ministers of blameless conduct were chosen, and placed in the
church of St. John the Baptist before the cross, at the beginning of the
mass; one the representative of the clergy, the other of the laity; and
the decision of the cause depended on the fact, which of the two should
fall to the ground first. As might have been anticipated, the former stood
firm through the whole service, the latter fell senseless about the middle
of it. 1 Meyer,317.
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IN cases of high treason, whereby corruption of blood may
ensuey (except treason in counterfeiting the king’s coin or
seals,) or misprision of such.treason, it is enacted by statute
7. W.IIL c. 8. first, that no. person shall be tried for any
such. treason, except an attempt to assassinate the king, un-
less.the. indictment be found within three years after the of-
fence committed : next, that the prisoner shall have a copy
of the indictment, (which ineludes the caption¥,) but not
the names of the witnesses, five days at least before the trial ;
that is, upon the true construction of the act, before his
arraignment'; for then is his time to take any exceptions
thereto, by way of plea or demurrer: thirdly, that he shall
also have a copy of the panel of jurors two days before his
trial: and, lastly, that he shall have the same compulsive pro-
.cess to bring in his witnesses or him as was usual to compel
.their appearance against him. And by statute 7 Ann. c.21.,
{which did not take place till after the decease of the late pre-
tender,) all persons, indicted for high treason er misprision
thereof, shall have not only a copy of the indictment, but a
list of all the witnesses to be produced, and of the jurors im-
panelled, with their professions and places of abode, delivered
to him ten days before the trial, and in the presence of two
witnesses; the better to prepare him_to make his challenges
and defence. (7) But this last act, so far as it affected indict-
ments for the inferior species of high treason, respecting the
coin and the royal seals, is repealed by the statute 6 Geo.IIL.

% Fost.229. Append.i. ! Ibid. 230.

to answer at some subsequent session, or shall receive notice .of the indict-
ment having been found twenty days before such subsequent session, then
he shall plead and take his trial at such subsequent session. All these pro-
visions are subjeet to the discretionary power of the court to grant further
time on proper cause shewn. -

(7) It has been thought proper to modify these regulations as to the
trial of high treason, in cases where the overt acts laid in the indictment
are assassination, or killing of the king, or any direct attempt upon his life
or person, whereby his life may be endangered, or his person suffer bodily
harm ; in all such cases, the 39&40G.3. c.93., enacts that the persons
charged shall be indicted,arraigned, tried, and attalnted in the same manner,
.according to the same course and order of trial in every respect, and upon
the like evidence, as if they stood charged with murder : byt upon convic-
tion judgment is to be given and execution done as in other cases of high
greason.
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c.58., else it had been impossible to have tried those of-
fences in the same circuit in which they are indicted : for ten
clear days, between the finding and the trial of the indict-
ment, will exeeed the time usually allotted for any session of
oyer and terminer ™. And no person indicted for felony is, or
(as the law stands) ever can be, entitled to such copies, before
the time of his trial ",

WHEN the trial is called on, the jurors are to be sworn,
as they appear, to the number of twelve, unless they are
challenged by the party. g

CHALLENGES may here be made, either on the part of
the king, or on that of the prisoner ; and either to the whole
array, or to the separate polls, for the very same reasons that
they may be made in civil causes®. For it is here at least as
necessary, as there, that the sheriff or returning officer be
totally indifferent ; that where an alien is indicted, the jury
should be de medietate, or half foreigners, if so many are
found in the place ; (which does not indeed hold in treasons?®,
aliens being very improper judges of the breach of allegiance ;
nor yet in the case of Egyptians under the statute 22 Hen.VIIL.
c.10.(8) ) that on every panel there should be a compe-
tent number of hundredors ; and that the particular jurors
should be omni exceptione majores; not liable to objection
either propter konoris respectum, propter defectum, propter af-
JSectum, or propter delictum.

CHALLENGES upon any of the foregoing accounts are
stiled challenges for cause ; which may be without stint in
both criminal and civil trials. But in criminal cases, or at
least in capital ones (9), there is, n favorem viie, allowed to
the prisoner an arbitrary and capricious species of challenge
to a certain number of jurors, without shewig any cause

™ Fost.250. ® 2 Hawk. P.C. c.43. §37. 2Hdl,

® 2 Hawk. P.C. e. 39. § IS. P.C. 271.
© See Vol. IIL. pag.359.

(8) A similar provision in 1 & 2 Ph.& M. c. 4. with respect to Egyptians,
was repealed by the 1 G. 4. c. 116.
(9) And therefore in all felonies, which in legal theory are all capital : but
the rule does not extend to misdemesnors.
DD 2

[ 858 1]
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act, and the other to another overt act, of the same species of
treason ®, and not of distinct heads or kinds: and no evidence
shall be admitted to prove any overt act not expressly laid in
the indictment. (12) And, therefore, in sir John Fenwick’s
case in king William’s time, where there was but one witness,
an act of parliament ¢, was made on purpose to attaint him of
treason, and he was executed ®. But in almost every other
accusation onepositive witnessis sufficient. Baron Montesquieu
lays it down for a rule®, that those laws which condemn a
man to death in any case on the deposition of a single witness,
are fatal to liberty : and he adds this reason, that the witness
who affirms, and the accused who denies, make an equal
[ 358 ] balance’; there is a necessity therefore to call in a third man
to incline the scale. But this seems to be carrying matters
too far: for there are some crimes, in which the very privacy
of their nature excludes the possibility of having more than
one witness; must these, therefore, escape unpunished ?
Neither indeed is the bare denial of the person accused, equi-
valent to the positive oath of a disinterested witness. In
cases of indictments for perjury, this doctrine is better founded;
and there our law adopts it: for one witness is not allowed to
convict a man indicted for perjury; because then there is only
one oath against another®.(13) In cases of treason also there is

b See St.Tr.II. 144. Foster, 235. ¢ Sp. L. b.12. c.8.
¢ Stat. 8 W.III. c.4. f Beccar. c.13.
4 St. Tr.v. 40. ¢ 10 Mod. 194,

(12) The sense of this clause I take to be, that no overt act amount-
ing to a distinct independent charge, though falling under the same head of
treason, shall be given in evidence, unless it be expressly laid in the in-

. dictment ; but still if it amounteth to a direct proof of any of the overt
acts which are laid, it may be given in evidence of such overt acts.
Thus in Layer’s case, 6 St. Tr., his corresponding with the pretender, though
not laid, and though made treason by the 12th and 13th of king Wil-
liam, was given in evidence; for it directly tended to prove one overt act
that was laid, vic. his conspiring to depose the king, and to place the pre-
tender on the throne. Foster,245. The clause of the act thus under-
stood, provides nothing more than what common justice and sound sense
have laid down as an essential rule in all criminal pleading.

(13) In the case referred to, the chief justice says, “ to convict a man of
perjury, a probable, a credible witness is not enough, but it must be a
strong and clear evidence, and more numerous than the evidence given for
the defendant, or else there is only oath against oath.” This authority

must
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Fourrmyy, all premmwapsive evidence of felony should be
adwmitted eautiously; for the law holds, that it is better thas
tem guilty persons escape, than that one innocent suffer. And
sir Miatthew Hale in particilar' lays down two rules most
prodens amd necessary to be observed : 1. Never to eomvict a.
man for stealing the goods of a person unknown, merely be-~.
cause he will give no account how he came by them, unless
an actusl felony be proved of such goods: and, 2. Never to
convict any person of murder or manslanghter, till at least the.
body be found dead ; an account of two instances he mentions,
where persons were executed for the murder of others, who
weve then alive, but missing.

LAsTLY, it was an aatient and commonly received practice™,
(derived from the ¢ivil law, and which also te this day obtains
in the kingdom of France®) (16) that, as counsel was not
allowed to any prisoner accused of a capital crime, so neither
stiould he be suffered to exculpate himself by the testimony
of any witnesses. And therefore it deserves to be remembered:
to the honour of Mary.l. (whose early sentiments, till her
marriage with Philip of Spain, seem to have been humane
and generous °,) that when she appointed sir Richard Morgan
chief justioe of the common pleas, she injoined him, ¢ that
¢ notwithstanding the old error, which did not admit any
 witness to speak, or any other matter to be heard, in favour
“ of the adversary, her majesty being party; her highness’s
¢ pleasure was, that whatsoever could be brought in favour of
“ the subject should be admitted to be heard : and moreover,
 that the justices should not persuade themselves to sit in

! 2 Hal. P. C.290. ®* Demat. pubd. Isw. . 8. t. 1.
® 5. Tr.L passim. Montesg. Sp» L. b. 29. e.1i.
© See pag. 17.

the prisoner to be committed to prison for any term not exceeding two

yours.

(16) By the present French lsw, the prisener not only may, but, I be.
Heve, must have counsel ; that is, if he makes no choice for himself, the
Jjudge must assign: liim one, or the whole proceedings will be void. Cod»
&' Instruetion Criminele, 1. ii: 5.294. He is entitled aleo to witnesses peo.

Mmhmw,hmumdwom Rid. 1.5
8. 155.190,315. 381.
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s of the realm of England®.” For, as sir Matthew Hale well
observes*, it would be a most unhappy case for the judge
himself, if the prisoner’s fate depended upon his directions ; —
unhappy also for the prisoner ; for, if the judge’s opinion must
rule the verdict, the trial by jury would be useless. Yet in
many instances®, where contrary to evidence the jury have
found the prisoner guilty, their verdict hath been mercifully
set aside, and a new trial granted by the court of king’s
bench: for in such case, as hath been said, it cannot be set
right by attaint. But there hath yet been no instance of
granting a new trial, where the prisoner was arguiited upon
the firste. (19.)

Ir the jury therefore find the prisoner not guilty, he is then
for ever quit and discharged of the accusation?, except he be
appealed of felony within the time limited by law. And upon
such his acquittal or discharge for want of prosecution, he
shall be immediately set at large without payment of any fee
to the gaoler®. (20) But if the jury find him guilty®, he is
then said to be convicted of the crime whereof he stands in-
dicted. Which conviction may accrue two ways'; either by
his confessing the offence and pleading guilty ; or by his being
found so by the verdict of his country. '

* Smith’s Commonw. 1.8. c. 1. ¢ Stat. 14 Geo.1II. c.20.

* 2 Hal. P.C. s18. ) f In the Roman republic, when the

b1 Lev.9. T.Jones,163. St. Tr. prisoner was convicted of any capital
X. 41e6. offence by his judges, the form of pro-

¢ 2 Hawk. P.C. c. 47. § 12. nouncing that conviction was something

¢ The civil law in such case only peculiarly delicate ; not that he wes

[ 862 ]

discharges him from the same accuser, guilty, but that he had not been enough -

but not from the same accusation. Ff. upon his guard: ¢ perum cavisse vide-
48.2. 7. §2. : tur.” (Festus, 825.)

(19) There have been a few cases in which, the matter being really of
a civil nature, such as the liability to repair a road or bridge, though the
form of the proceeding was criminal, the court has in fact, though not in
form, granted a new trial after a verdict of acquittal. The mode of doing
this has been by staying the entry of the judgment upon the verdict, till
the prosecutor has preferred, and tried a second indictment ; by which
means the defendant is prevented from pleading the former acquittal in
bar. These cases have been few, and granted only under special circum-
stances. See them referred to in R. v. Wandsworth, 1B.& A.63.

(20) But in cases of misdemesnor he is compelled to the payment of
certain fees to the officers of the court, the justice of which is not very
obvious. .
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the property' of them is endeavoured to be altered by sale in
market overt®. And though this may seem somewhat hard
upon the buyer, yvet the rule of law is that ¢ spoliatus debet,
 ante omnia, restitui ;" especially when he has used all the
diligence in his power to convict the felon. And, since the
case is reduced to this hard necessity, that either the owner
or the buyer must suffer; the law prefers the right of the
owner, who has done a meritorious act by pursuing a felon to
condign punishment, to the right of the buyer, whose merit is
only negative, that he has been guilty of no unfair trans~
action. (22) And it is now usual for the court, upon the
conviction of a felon, to order (without any writ) immediate
restitution of such goods, as are brought into court, to be
made to the several prosecators. Or else, secondly, without
such writ of restitution, the party may peaceably retake his
goods, wherever -he happens to find them!, unless a new
property be fairly acquired therein. Or, lastly, if the felon
be convicted and pardoned, or be allowed his clergy, the
party robbed may bring his action of trover against him for
his goods; and recover a satisfaction in damages. But such
action lies not before prosecution: for so felonies would be
made up and healed ®: and also recaption is unlawful, if it be
done with intention to smother or compound the larciny; it
then becoming the heinous offence of theft-bote, as was men-~
tioned in a former chapter® )

It is not uncommon, when a person is convicted of a mis-
demesnor, which principally and more immediately affects
some individual, as a battery, imprisonment, or the like, for

! See Vol. II. pag.450. = 1 Hal. P.C. 546.
® 1 Hal. P.C. 543. ® See pag.133.
1 See Vol.III. pag. 4.

(22) It should seem that the sale in market overt to a bond fide pur-
chaser, between the original taking and the attainder of the felon, does
operate a sort of conditional change of the property; for the owner can
only sue for the value of the goods any person in possession of them, at
or after the conviction; in the interval they are not the property of the
original owner, but of the vendee ; and if that vendee dispose of them be-
fore attainder, though with notice of the felony, he is not lable. Hor-
wood v. Smith, 2T.R.750. Nor does the statute extend to goods obtained
from the owner merely by fraud, without larciny.

YOL. 1V, . EE
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CHAPTER THE TWENTY-EIGHTH.

or THE BENEFIT or CLERGY.

FTER trial and conviction, the judgment of the court
regularly follows unless suspended or arrested by some
intervening circumstance; of which the principal is the benefiz
of clergy : a title of no small curiosity as well as use; and
concerning which I shall therefore enquire: 1. Into its ori-
ginal, and the various mutations which this privilege of clergy
has sustained. 2. To what persons it is to be allowed at this:
day. 8. In what cases. 4. The consequences of allowing it..

1. CrErGY, the privilegium clericale, or in common speech,,
the benefit of clergy, had its original from the pious regard paid
by Christian princes to the church in its infant state; and the:
ill use which the popish ecclesiastics soon made. of that pious
regard. The exemptions which they granted to the church,.
were principally of two kinds; 1. Exemption of places, con--
secrated to religious duties, from criminal arrests, which was
the foundation "of sanctuaries: 2. Exemption of the persons.
of clergymen from criminal process before the secular- judge:
in a few particular cases, which was the true original and.
meaning of the privilegium clericale.

Bur the clergy increasing in wealth, power, honour, num-.
ber, and interest, began soon to set up for themselves: and
that which they obtained by the favour of the civil govern-
ment, they now claimed as their inherent right: and as a
right of the highest nature, indefeasible, and jure divino s,

* The principal argument upon which ¢ anointed, and do my prophets no.
they founded this exemption was that “ harm,” (Keilw. 181.)
text of Scripture; ¢ Touch not mine .
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said act, for the several terms therein specified, but in no case
exceeding seven years; with a power of subsequent mitigation,
and even of reward, in case of their good behaviour. But if
they escape and are retaken, for the first time an addition of
three years is made to the term of their confinement; and a
second escape is felony without benefit of clergy.

I~ forming the plan of these penitentiary houses, the prin-
cipal objects have been, by sobriety, cleanliness, and medical
assistance ; by a regular series of labour, by solitary confine-
ment during the intervals of work, and by due religious
instruction, to preserve and amend the health of the unhappy
offenders, to inure them to habits of industry, to guard them
from pernicious company, to accustom them to serious re-
flection, and to teach them both the principles and practice
of every Christian and moral duty. And if the whole of this
plan be properly executed, and it’s defects be timely supplied,
there is reason to hope that such a reformation may be

~ effected in the lower classes of mankind, and such a gradual
scale of punishment be affixed to all gradations of guilt, as
may in time supersede the necessity of capital punishment,
except for very atrocious crimes. (5)

seal. In the interval, a convict whose term of transportation has been
thus shortened, remains, supposing his offence to have been capital, an at-
tainted felon, with none of his rights or capacities restored to him; be-
cause he has not served his time out, which of itself would have operated
as a pardon; nor has he received a pardon under the great seal, which alone
‘would be an effectual one for that purpose. Bullock v. Dodds, 2 B. & A.
258.

(5) This act was drawn up by or under the direction of the author, with
the advice and concurrence of Howard. It was not, however, till 1816,
that a national penitentiary was built on a large scale at Millbank, which in
the early part of 1823, contained nearly 900 prisoners. About that time a
very alarming sickness made its appearance amongst them ; the prisun was

temporarily evacuated, and though now in a state to receive convicts, it

may naturally be supposed that such an event was s material derangement
and intefruption to the plans there pursued for the reformation of of-
fenders. Sufficient time has not yet elapsed to afford the system a fair
trial ; but it may be fairly said, that so far as the present evidence of expe-
rience goes, there is nothing to destroy the reasonable hopes of it’s advo-
cates. The acts which more particularly regulate the pemtentlary are the
56G. 3. c.63. and 59G. 3. c. 136.

[ 872 ]
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ment, corruption of blood shall be saved. But as in some of
the acts for creating felonies (and those not of - the most
-atrocious kind) this saving was neglected, or forgotten, to be
made, itseemsto be highly reasonable and expedient to antiquate
the whole of this doctrine by one undistinguishing law: espe-
cially as by the afore-mentioned statute of 7 Ann. c.21. (the
operation of which is postponed by statute 17 Geo.II. c.89.)
after the death of the sons of the late pretender, no attainder
for treason will extend to the disinheriting any heir, nor the
prejudice of any person, other than the offender himself;
which virtually abolishes all corruption of blood for treason,
though (unless the legislature should interpose) it will still
continue for many sorts of felony. (9)

(9) See p.385. n. (5).
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CHAPTER THE THIRTIETH.

or REVERSAL or JUDGMENT.

E are next to consider how judgments, with their several
connected consequences, of attainder, forfelture, and
corruption of blood, may be set aside. There are two ways
of doing this; either by falsifying or reversing the Judgment,
or else by reprieve or pardon.

A JUDGMENT may be falsified, reversed, or avoided, in the
first place, without a writ of error, for matters foreign to or
dekhors the record, that is, not apparent upon the face of it; so
that they cannot be assigned for error in the superior court,
which can only judge from what appears in the record itself:
and therefore if the whole record be not certified, or not truly
certified, by the inferior court, the party injured thereby (in
both civil and criminal cases) may allege a diminution of the
record, and cause it to be rectified. Thus, if any judgment
whatever be given by persons, who had no good commission
to proceed against the person condemned, it is void ; and
may be falsified by shewing the speclal matter without writ of
error, (1) As, where a commission issues to A and B, and

(1) That is, if such judgment comes collaterally in question, in any other
cause, or court, the party against whom it is used, may so avoid it. But 1
do not see how it can be directly reversed, except by writ of error, either
for error in fact, in which case it would lié before the same court, and the
fact would be alleged ; or for error in law. The case put of persons pro-
ceeding to judgment without a good commission, is one of those decided
illegalities for which the law seems to afford no preventive remedy: thqy
who do so, subject themselves, indeed, to punishments afterwards; but ‘in
the mean time they are acting in defiance of law, and are not, mdeed, a
court, to or from which any appeal can be formally made. = -

VOL. IV, ¢ G
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twelve others, or any two of them, of which A or B shall be
one, to take and try indictments ; and any of the other twelve
proceed without the interposition or presence of either A or

[ 891 ] B: in this case all proceedings, trials, convictions, and
judgments, are void for want of a proper authority in the
commissioners, and may be falsified upon bare inspection
without the trouble of a writ of error*; it being a high mis-
demesnor in the judges so proceeding, and little (if any thing)
short of murder in them all, in case the person so attainted
be executed and suffer death. So likewise if 8 man purchases
land of another; and afterwards the vendor is, either by out-
lawry or his own confession, convicted and attainted of treasom
or felony previous to the sale or alienation; whereby suck
land becomes liable to forfeiture or escheat: now, upon any
trial, the purchaser is at liberty, without bringing any writ of
error, to falsify not only the time of the felony or treason
supposed, but the very point of the felony or treason itself
and is not eoneluded by the confession or the outlawry of the
vendor ; though the vendor himself is concluded, and not
suffered now to deny the fact, which he has by eonfession or
flight acknowledged. But if such attainder of the vendor
was by verdiet, on the oath of his peers, the alienee cannot
be received to falsify or contradict the fact of the crime
committed ; though he is at liberty to prove a mistake in time,
or that the offence was committed afler the alienation, and
not before®. :

SeconpLy, & judgment may be reversed by writ of error -
which lies from all inferior criminal jurisdietions to the court
of king’s bench, and from the king’s beneh to the house of
peers; and may be brought for notorious mistakes in the
judgment or other parts of the record : as, where & man js
fomd gaikty of perjury and receives the judgment of felony,
or for other less palpable errors; such as any irregularity,
omission, or want of form in the process of outlawry, or pro-
clamations ; the want of a proper addition to the defendant’s
name, aecording to the statute of additions; for not properly
naming the sheriff or other officer of the court, or not duly
describing where his county court was held; for laying an

¢ 2 Hawk. P. €. ¢.50. § 2, 3. b 8 Inst. 231. 1 Hal, P.C. 361.
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offence committed in the time of the late king, to be done
against the peace of the present; and for many other similar
causes, which (though allowed out of tenderness to life and [ 392 ]
liberty) are not much to the credit or advancement of the
national justice. These writs of error, to reverse judgments
in case of misdemesnors, are not to be allowed of course,
but on sufficient probable cause shewn to the attorney-gene-
ral; and then they are understood to be grantable of eom-
mon right, and er debito justitiae. But writs of ervor to
reverse attainders in capital cases are only allowed er gratia ;
and not without express warrant under the king’s sign
manual, or at least by the consent of the attorney-general®.
These therefore can rarely be brought by the party himself,
especially where he is attainted for an offence against the
state: but they may be brought by his heir, or executor,
after his death, in more favourable times; which may be
some consolation to his family. But the easier, and more
effectual wayj, is,

LastLY, to reverse the attainder by act of parliament.
This may be and hath been frequently done, upon motives of
compassion, or perhaps from the zeal of the times, after a
sudden revolution in the government, without examining too
closely into the truth or validity of the errors assigned. And
sometimes, though the crime be universally acknowledged and
confessed, yet the merits of the criminal’s family shall after
his death obtain a restitution in blood, honours, and estate,
or some, or one of them, by act of parliament; which (so
far as it extends) has all the effect of reversing the attainder
without casting any reflections upon the justice of the pre-
ceding sentence. ’

THE effect of falsifying, or reversing, an outlawry, is that
the party shall be in the same plight as if he had appeared
upon the capias ; and, if it be before plea pleaded, he shall
be put to plead to the indictment; if, after conviction, he
shall receive the sentence of the law; for all the other pro-
ceedings, except only the process of outlawry for his non-
appearance, remain good and effectual as before. But when [ 398 ]
judgment, pronounced upon conviction, is falsified or reversed,

¢ 1 Vern.170. 175.
6o g
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all former proceedings are absolutely set aside, and the party
stands as if he had never been at all accused: restored
" in his credit, his capacity, his blood, and his estates: with
regard to which last, though they be granted away by the
crown, yet the owner may enter upon the grantee, with as
little ceremony as he might enter upon a disseisord. But
he still remains liable to another prosecution for the same
offence : for, the first being erroneous, he never was in-
jeopardy thereby. «
4 ¢ Hawk, P.C. c.50. § 20,
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CHAPTER THE THIRTY-FIRST.

or REPRIEVE axo PARDON.

HE only other remaining ways of avoiding the execution
of the judgment are by a reprieve, or a pardon; whereof
the former is temporary only, the latter permanent.

1. A REPRIEVE, from reprendre, to take back, is the with-
drawing of a sentence for an interval of time: whereby the
execution is suspended. This may be, first, ex arbitrio
Judicis ; either before or after judgment; as, where the judge
is not satisfied with the verdict, or the evidence is suspicious,
or the indictment is insufficient, or he is doubtful whether
the offence be within clergy; or sometimes if it be a small
felony, or any favourable circumstances appear in the crimi-
nal’s character, in order to give room to apply to the crown
for either an absolute or conditional pardon. These arbitrary
reprieves may be granted or taken off by the justices of gaol-
dehvery, although their session be finished, and their com-
mission expired: but this rather by common usage, than of -
strict right*. '

REPRIEVES may also be ex necessitate legis: as, where &
woman is capitally convicted, and pleads her pregnancy;
tbough this is no cause to stay the judgment, yet it is to
respite the execution till she be delivered. This is a mercy
dictated by the law of nature, in fawrem prolis; and therefore [ 395 J
no part of the bloody proceedings, in the reign of queen
Mary, hath been more justly detested than the cruelty, that
was exercised in the island of Guernsey, of burning a woman

- s 2 Hal. P. C. 112,
GG 3
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big with child : and when, through the violence of the flames,
the infant sprang forth at the stake, and was preserved by the
by-standers, after some deliberation of the priests who assisted
at the sacrifice, they cast it again into the fire as a young
heretic®. A barbarity which they never learned from the
laws of antient Rome; which direct®, with the same humanity
as our own, “ guod zraegnentis mulieris damsaiae poena dif-
“ feratur, quoad pariat:” which doctrine has also prevailed
in England, as early as the first memorials of our law will
reach?. In case this plea be made in stay of execution, the
judge must direct a jury of twelve matrons or discreet women
to inquire the fact: and if they bring in their verdict quick
with child, (for barely, with child, unless it be alive in the
womb, is not sufficient) execution shall be staid generally till
the next session; and so from session to session, till either
she is delivered, or proves by the course of nature not to have
been with child at all. Bat if she once hath had the benefit
of this reprieve, and been delivered, and afterwards becomes
pregnant again, she shall not be entitled to the benefit of &
farther respite for that cause®. For she may now be executed
before the child is quick in the womb ; and shall not, by her
own incontinence, evade the sentence of justice.

ANOTHER cause of regular reprieve is, if the offender
becomes non compos, between the judgment and the award of
execution ’: for regularly, as was formerly® observed, though
a man be compos when he commits a capital crime, yet if he
becomes non compos after, he shall not be indicted; if after
indictment, he shall not be convicted ; if after convic-
tion, he shall not receive judgment; if after judgment, he
shall not be ordered for execution: for, « fiziosxs solo_fus-
¢ rore punitur,” and the law knows not but he might have
offered some reason, if in his senses, to have stayed these
respective proceedings. It is therefore an invariable rule,
when any time intervenes between the attainder and the
award of execution, to demand of the prisoner what he hath
to allege, why execution should not be awarded against him :
and if he appears to be insane, the judge in his discretion may

* Fox, Acts and Mon. ¢ 1 Hal. P.C. 369.

¢ Ff. 48. 19. 3. ! Ibid. 870.
¢ Flet. I.1. c.38. S See pag.24.
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and ought to reprieve him. (1) Or, the party may plead in-

bar of execution; which plea may be either pregnancy, the
king’s pardon, an act of grace, or diversity of person, viz.
that he is not the same as was attainted, and the like. In this

last case a jury shall be impanelled to try this collateral issue,’
namely, the identity of his person; and not whether guilty or

innocent; for that has been decided before. And in these
collateral issues the trial shall be snstanter®, and no time al-
lowed the prisoner to make his defence or produce his wit~
nesses, unless he will make oath that he is not the person
attainted ': neither shall any peremptory challenges of the
jury beallowed the prisoneri; though formerly such chal-
lenges were held to be allowable, whenever a man’s life was
in question ¥,

I1. Ir neither pregnancy, insanity, non-identity, nar other.

plea, will avail to avoid the judgment, and stay the execution

consequent thereupon, the last and surest resort is in the.
king’s most gracious pardon ; the granting of which is the.
most amiable prerogative of the crown. Law (says an able.
writer) cannot be framed on principles of compassion to guilt ::

yet justice, by the constitution of England, is bound to be
administered in mercy; this is promised by the king in his
coronation oath, and it is that act of his government, which
is the most personal, and most entirely his ownl. The king

himself condemns no man; that rugged task he leaves to his,

courts of justice: the great operation of his sceptre is mercy.
His power of pardoning was said by our Saxon ancestors™
to be derived a lege sue dignitatis: and it is declared in par-
liament, by stat. 27 Hen.VIIL c.24. that no other person
hath power to pardon or remit any treason or felonies what-

® 1 8id. 72. See Append. § 3. % Staundf. P.C.163. Co, Litt.157,
! Fost.42. Hal. Sum. 259, : .
J 1 Lev.61. Fost. 42. 46, ! Law. of Forfeit. 99.

® LL. Edw. Conf. c.18.

(1) The law is more precisely stated at p.25; supposing the party to
have been sane at the commission of the crime, there can be no objection
to indicting him, though he may become insane before the bill is preferred :
because if he were in his senses, he could not be heard to allege any thing
against the indictment before the grand jury. See the provisions on this
subject now made by the 39 & 40G. 3. c.94. at p.25. n.(2).

GG 4
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soever : but that the king hath the whole and sole power
thereof, united and knit to the imperial crown of this realm ®.
]

Thuis is indeed one of the great advantages of monarchy
in general, above any other form of government; that there
is a magistrate, who has it in his power to extend mercy,
wherever he thinks it is deserved : holding a court of equity
in his own breast, to soften the rigour of the general law, in
such criminal cases as merit an exemption from punishment.
Pardons (according to some theorists °) should be excluded
in a perfect legislation, where punishments are mild but cer-
tain : for that the clemency of the prince seems a tacit disap-
probation of the laws. But the exclusion of pardons muss
necessarily introduce a very dangerous power in the judge or
jury, that of construing the criminal law by the spirit instead
of the letter P; or else it must be holden, what ne man wilk
seriously avow, that the situation and circumstances of the
offender (though they alter not the essemce of the crime)
ought to make no distinction “in the punishment. In demo-
cracies, however, this power of pardon can never subsist; for
there nothing higher is acknowledged than the magistrate
who administers the laws: and it would be impolitic for the
power of judging and of pardoning to centre in one and the
same person. This (as the president Montesquieu observes )
would oblige him very often to contradict himself, to make
and to unmake his decisions : it would tend to confound all
ideas of right among the mass of the people; as they would
find it difficult to tell, whether a prisoner were discharged
by his innoccuce, or obtained a pardon through favour. In

[ 898 ] Holland, therefore, if there be no stadtholder, there is no
power of pardoning lodged in any other member of the state.
But in monarchies the king acts in a superior sphere : and,
though he regulates the whole government as the first mover,
yet he does not appear in any of the disagreeable or invidious
parts of it. Whenever the nation sce him personally engaged,
it is only in works of legislature, magnificence, or compassion.
To him, therefore, the people look up as the fountain of no-

" And this power belongsonly to a ¢ Becear. ch.20.
king de fucto, and not to a king de jure - Ibid. ¢h. 4.
during the time of usurpation. {Bro. * Sp.l. b6 oe.5.
Abrooo o e riehony, '.‘-'-;'
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thing but bounty and grace; and these repeated acts of
goodness, coming immediately from his own hand, endear the
sovereign to his subjects, and contribute more than any
thing to root in their hearts that filial affection, and personal
loyalty, which are the sure establishment of a prince.

UNDER this head of pardons, let us briefly consider,
1. The object of pardon: 2. The manner of pardoning:
3. The method of allowing a pardon: 4. The gffect of such
pardon, when allowed.

1. Anp, first, the king may pardon all offences merely
against the crown, or the public; excepting, 1. That, to
preserve the liberty of the subject, the committing any mam
to prison out of the realm, is by the kabeas corpus act,
81 Car.Il. c.2. made a premunire, unpardonable even by
the king. Nor, 2. Can the king pardon, where private jus-
tice is principally concerned in the prosecution of offenders;
< non potest rex gratiam facere cum injuria et damno aliorum’.”
Therefore, in appeals of all kinds, (which are the suit, not
of the king, but of the party injured,) the prosecutor may
release, but the king cannot pardon *. Neither can he pardon
a common nusance, while it remains unredressed, or so as to
prevent an abatement of it, though afterwards he may remit
the fine: because though the prosecution is vested in the
king to avoid multiplicity of suits, yet (during it’s continuance)
this offence savours more of the nature of a private injury ta
each individual in the neighbourhood, than of a public wrongt.
Neither, lastly, can the king pardon an offence against a po-
pular or penal statute, after information brought ; for thereby
the informer hath acquired a pmate property in his part of
the penalty.

- THERE is also a restriction of a peculiar nature, that
affects the prerogative of pardoning, in case of parliamentary
impeachments; viz. that the king’s pardon cannot be pleaded
to any such impeachment, so-as to impede the inquiry, and
stop the prosecution of great and notorious offenders. Theree
fore when, in the reign of Charles the second, the earl of

r 3 Inst. 236. ¢ 2 Hawk. P. C. ¢.87. 538
¢ Ibid, 237, . v 3 Inst. 238 :

[ 399 ]
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Danby was impeached by the house of commons of high
treason, and other misdemesnors, and pleaded the king’s par-
don in bar of the same, the commons alleged v, ¢ that there
¢ was no precedent that ever any pardon was granted to any
¢ person impeached by the commons of high treason, or other
« high crimes, depending the impeachment ;” and thereupon
resolved ", ¢ that the pardon so pleaded was illegal and void,
« and ought not to be allowed in dar of the impeachment of
“ the commons of England;” for which resolution they
assigned * this reason to the house of lords, ¢ that the setting
“up a pardon to be a dar of an impeachment defeats the
“ whole use and effect of impeachments; for should this
¢ point be admitted, or stand doubted, it would totally dis-~
¢ courage the exhibiting any for the future; whereby the
¢ chief institution for the preservation of the government
¢ would be destroyed.” Soon after the revolution, the com-
mons renewed the same claim, and voted ¥, “ that a pardon
“is not pleadable in bar of an impeachment” And, at
length, it was enacted by the act of settlement, 12 & 18 W.III.
c.2. “ that no pardon under the great seal of England shall
¢ be pleadable to an impeachment by the commons in parlia-
“ment.” But, after the impeachment has been solemnly
heard and determined, it is not understood that the king’s
royal grace is farther restrained or abridged: for, after the
impeachment and attainder of the six rebel lords in 1715,
three of them were from time to time reprieved by the crown,
and at length received the benefit of the king’s most gracious
pardon.

2. As to the manner of pardoning. 1. First, it must be
under the great seal. A warrant under the privy seal, or sign
manual, though it may be a sufficient authority to admit the
party to bail, in order to plead the king’s pardon, when
obtained in proper form, yet is not of itself a complete irre-
vocable pardon*. 2. Next, it is.a general rule, that, wherever
it may reasonably be presumed the king is deceived, the par-
don is void *. Therefore, any suppression of truth, or sug-
gestion of falsehood, in a charter of pardon, will vitiate the

* Com. Journ. 28 Apr, 1679. 7y Com. Journ. 6 June 1689.

v Ibid. § May 1679. * 58t Tr. 166. 178.
* Ibid. 26 May 1679, s ¢ Hawk. P.C, c.37. §46.
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is repealed by the statute 5 & 6 W. & M. c.18., which, instead
thereof, gives the judges of the court a discretionary power
to bind the criminal, pleading such pardon, to his good be-
haviour, with two sureties, for any term not exceeding seven
years.

4, LastLyY, the gffect of such pardon by the-king, is to
make the offender a new man; to acquit him of all corporal
penalties and forfeitures annexed to that offence for which he
obtains his pardon; and not so much to restore his former,
as to give him a new credit and capacity. But nothing can
restore or purify the blood when once corrupted, if the par-
don be not allowed till after attainder, but the high and tran«
scendent power of parliament. Yet if a person attainted
receives the king’s pardon, and afterwards hath a son, that
son may be heu- to his father, because the father being made
a new man, might transmit new inheritable blood ; though,
had he been bom before the pardon, he could never have
inherited at all " (4) ’

» See Vol.IL pag. 954.

out of chancery, commonly called a writ of allowance, testifying that .he
had complied with the statute, in finding sureties, &c. 2 Hawk, P.C,
C. 87. 8.70.

- (4) That is, if the son so born after the pardon, has no brother born
before the pardon, who survives the father. For if he has, neither can
inherit; not the elder, because the operation of the pardon is not retro-
spectlve, nor the younger, because he has an elder brother living, who at
one time by possibility might have inherited, and that possibllity will be
sufficient to prevent the inheritance of the younger brother. lCo
Litt.s.a

[
L
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Tak sheriff, upon receipt of his warrant, is to do execution
within a convenient time ; which in the country is also left at
large. In London, indeed, a more solemn and becoming
exactness is used, both as to the warrant of execution, and the
time of executing thereof: for the recorder, after reporting to
the king in person the case of the several prisoners, and re-
ceiving his royal pleasure, that the law must take it’s course,
issues his warrant to the sheriffs : directing them to do exe-
cution on the day and place assigned’. And, in the court of
king’s bench, if the prisoner be tried at the bar, or brought
there by kabeas corpus, a rule is made for his execution;
either specifying the time and place$, or leaving it to the dis~
cretion of the sheriff®. And, throughout the kingdom, by
statute 25 Geo.Il. c.87. it is enacted, that, in case of murder,
the judge shall in his sentence direct execution to be per-
formed on the next day but one after sentence passed’. But,
otherwise, the time and place of execution are by law no part
of the judgment®. It has been well observed, that it is of
great importance, that the punishment should follow the crime
as early as possible ; that the prospect of gratification or ad-
vantage, which tempts a man to commit the crime, should in-
stantly awake the attendant idea of punishment. Delay of
execution serves only to separate these ideas ; and then the
execution itself affects the minds of the spectators rather as
a terrible sight, than as the necessary consequence of transe '

gression.

THE sheriff cannot alter the manner of the exeontion by
substituting one death for another, without being guilty of
felony himself, as has been formerly seid™. It is held also
by sir Edward Coke® and sir Matthew Hale®, that even the [ 405 J
king cannot change the punishment of the law, by abering
the hanging or burning into beheading; though, when be-
heading is part of the sentence, the king may remit the rest.
And, notwithstanding some examples to the contrary, sir Edv

f See Append. § 4. ¥ Beecar. ch.19.

& St. Trisls, VL. 852. Fost. 48. ™ See pag. 179.

b See Append. § 3. 2 3 Inst. 52

! See page.202. ° 2 Hal. P.C. 412/

X So held by the twelve judges,
Mich,10 Geo. IIE.
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thoroughly killed, but revives, the sheriff must hang him
again™. For the former hanging was no execution of the
sentence; and, if a false tenderness were to be indulged in
such cases, a multitude of collusions might ensue. Nay, even
while abjurations were in force*, such a criminal, so reviving,
was not allowed to take sanctuary and abjure the realm; but
his fleeing to sanctuary was held an escape in the officer’.

AND, having thus arrived at the last stage of criminal pro-
ceedings, or execution, the end and completion of human pu-
nishment, which was the sixth and last head to be considered
under the division of public wrongs, the fourth and last object
of the laws of England ; it may now seem high time to put a
period to these Commentaries, which, the author is very sen-
sible, have already swelled to too great a length. But he
cannot dismiss the student, for whose use alone these rudi-
ments were originally compiled, without endeavouring to recall
10 his memory some principal outlines of the legal constitution
of this country; by a short historical review of the most con-
siderable revolutions that have happened in the laws of"
England, from the earliest to the present times. And this
task he will attempt to discharge, however imperfectly, in the
next or concluding chapter.

v2 Hal. P.C. 412. 2 Hawk, P.C. 7 Fitz. Abr. t. corone, 33. Finch.

c.61. §7. L. 467,
x See page 332,

VOL. IV. HH

























































424 PUBLIC Book IV.

his property, unless declared to be forfeited by the judgment
of his peers, or the law of the land. (11)

[ 425 ] However, by means of these struggles, the pope in the
reign of king John gained a still greater ascendant here, than
he ever had before- enjoyed ; which continued through the
long reign of his son Henry the third: in the beginning of
whose time the old Saxon trial by ordeal was also totally
abolished. And we may by this time perceive, in Bracton’s
treatise, a still farther improvement in the method and regu-
larity of the common law, especially in the point of plead-
ings". Nor must it be forgotten, that the first traces which
remain of the separation of the greater barons from the less,
in the constitution of parliaments, are found in the great
charter of king John ; though omitted in that of Henry III. :
and that, towards the end of the latter of these reigns, we
find the first record of any writ for summoning knights, citi-
zens, and burgesses to parliament. And here we conclude
the second period of our English legal history.

III. THE third commences with the reign of Edward the
first, who hath justly been styled our English Justinian. Fog
in his time the law did receive so sudden a perfection, that
sir Matthew Hale does not scruple to affirm’, that more was
done in the first thirteen years of his reign to settle and esta~
blish the distributive justice of the kingdom, than in all the
ages since that time put together.

It would be endless to enumerate all the particulars of these
regulations ; but the principal may be reduced under the
following general heads. 1. He established, confirmed, and
settled, the great charter and charter of forests. 2. He gave
s mortal wound to the encroachments of the pope and his
clergy, by limiting and establishing the bounds of ecclesias-
tical jurisdiction : and by obliging the ordinary, to whom all

h Hal. Hist. C. L. 156. ! Ibid. 158.

(11) I refer the reader to Mr. Hallam’s excellent remarks on the genesal
results of Magna Charta. ’
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patrimonies. This gradually reduced their power and their
influence within a very moderate bound: while the king, by
the spoil of the monasteries and the great increase of the
customs, grew rich, independent, and haughty : and the com-
[ 485 ] mons were not yet sensible of the strength they had aequired,
nor urged to examine it’s extent by new burthens or oppres-
sive taxations, during the sudden opulence of the exchequer.
Intent upon acquiring new riches, and happy in being freed
from the insolence and tyranny of the orders more imme-
diately above them, they never dreamed of opposing the pre-
rogative to which they had been so little accustomed; much
less of taking the lead in opposition, to which by their weight
and their property they were now entitled. (14) - The latter
years of Henry the eighth were therefore the times of the
greatest despotism that have been known in this island since
the death of William the Norman: the prerogative as it then
stood by common law (and much more when extended by
act of parliament), being too large to be endured in a land of

liberty.

QueeN Elizabeth, and the intermediate princes of the
Tudor line, had almost the same legal powers, and sometimes
exerted them as roughly, as their father king Henry the
eighth. But the critical situation of that princess with regard
to her legitimacy, her religion, her enmity with Spain, and
her jealousy of the queen of Scots, occasioned greater cau-
tion in her conduct. She probably, or her able advisers,
had penetration enough to discern how the power of the
kingdom had gradually shifted it’s channel, and wisdom
enough not to provoke the commons to discover and feel

(14) There are not wanting instances, however, at the close of the reign
of E, 3., all through that of Rich.2., and even in that of H.s5. of the exer-
cise of great power and influence by the commons; but in gencral these
were instances of their acting in union with a party in the House of Lords,
to the restraint of the prerogative; and in the instances of Ed. 3. and
Rich. 2. advantage was evidently taken of a temporary weakness, or great
unpopularity in the crown. In the case of H. 5. there seems to be clear
proof of a substantive weight and influence in the commons, when they
procured a promise that a stop should be put to the practice of framing
statutes upon their petitions, with such additions and omissions as made
the former very different from that which the latter had prayed for.
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and sir Edward Coke, concerning the powers of the court of
chancery, tend much to the advancement of justice. (15)

InpEeD when Charles the first succeeded to the crown of
his father, and attempted to revive some enormities, which
had been dormant in the reign of king James, the loans and
benevolences extorted from the subject, the arbitrary impri-
sonments for refusal, the exertion of martial law in time of
peace, and other domestic grievances, clouded the morning of
that misguided prince’s reign; which, though the noon of it
began a little to brighten, at last went down in blood, and left
the whole kingdom in darkness. It must be acknowledged.
that, by the petition of right, enacted to abolish thgse en-
croachments, the English constitution received great alteration
and improvement. But there still remained the latent power
of the forest-laws, which the crown most unseasonably revived.
The legal jurisdiction of the star-chamber and high commis-.
sion courts was also extremely great ; though their usurped au-
thority was still greater. And if we add to these the disuse of
parliaments, theill-timed zeal and despotic proceedings of the
ecclesiastical governors in matters of mere indifference, to-
gether with the arbitrary levies of tonnage and poundage,
ship-money, and other projects, we may see grounds mos
amply sufficient for seeking redress in a legal constitutiona]
way. This redress, when sought, was also constitutionally
given: for all these oppressions were actually abolished by the
king in parliament, before the rebellion broke out, by the
several statutes for triennial parliaments, for abolishing the
star-chamber and high commission courts, for ascertaining
the extent of forests and forest-laws, for renouncing ship-
money and other exactions, and for giving up the prerogative
of knighting the king’s tenants in capite in consequence of
their feodal tenures; though it must be acknowledged that

(15) To the author’s short list of improvements in the law in the reign
of J. 1. may be added the statutes for extending the benefit of clergy to
women in certain offences, the restriction upon costs in certain frivolous
actions, and the salutary assistance afforded to magistrates in their defence
to actions broyght against them for things done in the execution of thejr
office. .
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Verdict ;
that he is
the same.

Award of
execution.
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said or not; because as well the said Charles Yorke, esquire,
attorney-general of our said lord the king, who for our said lord
the king in this behalf prosecutes, as the said prisoner at the bar,
have put themselves in this behalf upon the said jury. @n® im-
mediately thereupon the said jury come here into court; and
being elected, tried, and sworn to speak the truth touching and
concerning the premises aforesaid, and having heard the said
record read to them, do say upon their oath, that the said prisoner
at the bar is the same Thomas Rogers in the said record of attain-
der named, and against whom judgment was so pronounced as
aforesaid, in manner and form as the said attorney-general hath
by his said replication to the said plea of the said prisoner now
here at the bar "alleged. @And bereupon the said attorney-general
on behalf of our said lord the king now prayeth, that the Court
here would proceed to award execution against him the said
Thomas Rogers upon the said attainder. &®pereupon all and
singular the premises being now seen and fully understood by
the court here, it is orveren by the court here that execution be
done upon the said prisoner at the bar for the said felony in pur-
suance of the said judgment, according to due form of law:
@y it is lastly ordered, that he the said Thomas Rogers, the
prisoner at the-bar, be now committed to the custody of the
sheriff of the county of Kent (now also present here in court) for
the purpose aforesaid ; and that the said sheriff of Kent do exe-
cution upon the said defendant, the prisoner at the bar for the
said felony, in pursuance of the said judgment, according to due
form of law. .
On the motion of Mr. Attorney-General.
By the Court.

§ 4 Warrans of Ezecution on Judgment of Death, at the general
Gaol-delivery in London and Middlesex.
London To the sheriffs of the city of London; and to the
and } sheriff of the county of Middlesex; and to the
Middlesex. keeper of his majesty’s gaol of Newgate.

Tipereas at the session of gaol-delivery of Newgate for the city
of London and county of Middlesex, holden at Justice Hall in
the Old Bailey, on the nineteenth- day of October last, Patrick
Mahony, Roger Jones, Charles King, and Mary Smith, received
sentence of death for the respective offences in their several
indictments meationed :' MRow it is hesebp orderew, that execution -
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so being, in all things according to the said judgment. And
this you are by no means to omit, at your peril. &Bimess our-
self at Westminster the second day of May, in the thirty-third
year of our reign. '

‘ Yorke and Yarke,
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Fish, royal, stealing in disguise, 1. 144.
236.

, OF attempting to
steal, IV. 236.

Fishery, common of, II. 34.

, free, I1. 39. 410. IV. 424.

several, II. 39.

Fishpond, destroying, 1V. 246.

Fitzherbert, I. 72.111. 183.

Firtures, I1. 281.

Fleets, I. 262. IV. 419.

Fleta, I. 72. 1IV. 427.

Flight,1V. 387.

Flotsam, 1. 293. III. 106.

Foenus nauticum, 1I. 459.

Folk land, II. 90. 92.

Foot of a fine, II. 351. xv.

Force, what excuses an unlawful, 1V. 30.

, or treasonable act, IV.

83.

, injurieswithand without, I11.118.
, when repellable by death, IV.

181.
Forcible abduction and marriage, IV.208.
entry and detainer, III. 179. IV.

148.
Foreclosure, II. 159.
Foreign bill of exchange, I1. 467.
coin, forging it, IV. 89. 99. 120.
county, indictment in, IV. 303.
dominions, 1. 110.
prince, pension from, 1V. 122.
service, IV. 100.
Forest, L. 289. 1I. 14. 58. 414.
——— conrts, III. 71.
laws, II. 416. IIL 73. IV. 415,

420, 421. 423. 432. 437.
Foresta, carta de, IV. 423. 425.
Forestaller, disseisin by, I1. 170.
Forestalling, IV, 159.
Forctooth, striking out, IV. 206.
Forfeiture, 1. 299. II. 153. 267.

in Normandy, IV. 386.

——————, evidence that goods were liable

to, III. 262.

for crimes, IV. 377. 381. 433,

424.

of copyholds, II. 284,
and chattles, II. 4%0.

IIIL. 262. 1V. 386.
—————— lands, II. 267. 1IV. 381.
Forgery, IV. 247.
Forgiveness by the prosecutor, IV. 364.
Forma pauperis, I11. 400.
Formedon, writ of, I11. 191.
Forms of law, unalterable, I. 142,
Fornication, IV. 64. .
Forts and castles, 1. 263.
Fortune-tellers, IV. 62.
Forty days court, III. 71.

VOT. 1V.

Founder of a corporation, 1. 480.

Foundling hospitals, I. 131.

Franchise, 1I. 37.

, allowance of, III. 263.
, disturbance of, II1. 256.

————, royal, 1. 302.

Frankalmoign, II. 101.

Franked letters, I. 324.

Frank-fee, I1. 368. III. 166.*

Frank-marriage, II. 115.

Frank-pledge, 1. 114. 1V. 252.

, view of, IV. 273.

Frank tenement, II. 104.

Frank-tenure, II. 61.

Frater consanguineus, I1. 232.

uterinus, II. 232.

Fraud, civil, where cognizable, IIL 431.
437.439.

, criminal, IV. 158.

Frauds and perjuries, statute, of L. 418.
IL. 161. 243.259. 297. 306. 337. 343.
364. 376. 448. 466. 500. 501. 515 JIL
159. 420. IV. 439.

Fraudulent deeds, II. 296.

devises, 11. 378.

grants, I1. 441.

Fraunk-ferine, 11. 80.

Free beach, II. 122.

— fishery, I1. 39. 417.

—— services, 1. 60.

—— socage, II. 79.

—— warren, II. 38. 417.

Freehold 11. 104.

leases, II. 120. 318.

Fresh suit, I. 297.

Fruit, stealing of, IV. 233,

Full age, I. 463.

Fumage, I. 325.

Funds, public, I. 351.

Fund, consolidated, 1. 350.

Funeral expences, II. 508.

Furandi anunus, IV. 230. 252.

Futuro, freehold in, I1. 144. 168,

G

IV. 415,

Gage, III. 280. iv.
——, estates in, Ill‘.rl.i‘l.
Gally half-pence, 1V. 99.
Gam{, l{ 14. is‘gs. 408. 410. IV. 115.
——, buying, 1V. 175.
-——: désvt':g ing of, IV. 174.
—— laws, IV, 174. 416.
—— laws in France, 11. 414,
——, selling of, IV, 175.
Gaming, IV. 171.
Gaming houses, 1V. 167. 171.
Gaol dclivery, IV. 270. iii.
—— distemnper, I. 346.
regulation act, 1. 346,
MM
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Gaolers, 1. 436. 1V. 300.

, compelling prisoners to be appro-
vers, &c. IV. 128.

Gardes chasses, 11. 414.

——— champélres, ibid.

Gardens, robbing of, IV. 233.

Garter, knight of, 1. 403. .

Gavel-kind, 1. 74. II. 84. IV. 409. 113,

— a feudal tenure, 11. 85.

, what is the essential part of
the custom, 1. 76.

——————, in what cases, gavel-kind
lands escheat, 11.84.

Geld, 1V. 313.

General demurrer, IIL. 315.

fund, I. 331.

imparlance, I1I. 301.

issue, [11. 305. 367.x. 1V, 338.

— legacy, I1. 512.

occupancy, 1I. 258.

~—— gessions, IV, 272,

— statute, I, 85.

— tail, II. 113. vi.

verdict, HI. 378. IV. 354.

warrant, IV. 291,

Geatleman, I. 405, 406.

Gesell, 11. 53.

Gift of chattels, personal, II. ¥41.

, real, JI. 440.

lands and teuements, II. 316.

Gild Anglosaxon, 1. 474.

Gilda mercatoria, [. 473,

Glanvil, L. 72, IV. 421.

Gleaning, III. 212.

Gold, legal tender for more thun 40s.,1.277.

God and religion, offences against, 1V. 43.

Good behaviour, security for, IV. 251 .256.

consideration, II. 297.

Government, contempts against, IV. 123.

———————, it’s original, I. 48.

Grand assise, 111. 341. 351. vi. IV. 422,

Coustumier of Normandy, I. 107.

juror, disclosing evidence, IV. 126.

—— jury, IV. 302. 1.

in attaint, 1II. 351.404.

—— larceny, IV. 229.

mn?eanty, IL. 73.
Grants, 11. 9.

of chattels, personal, II. 441.

——, real, 11. 440,
lands and tenements, II. 517.
the king, II. 346.

Grave, 1V. 350.

Great council, I. 147. .

seal of the king, II. 346, IIL 47,

, counterfeiting it, IV.

835.
—— tithes, L. 388.
Gregorian codg, L. 81.
Gross, advowson in, Il. 92.

Gross, common in, 1. 34.

, villein in, II. 95.

Guardian ad litem, III. 427.

and ward, 1. 460.

at common law, I. 461.

by custom, 1. 462.

nature, 1. 461.

statute, I. 462.

for nurture, I. 461.

in chivalry, 1. 462.11. 67.

II. 8e.

of copyhold, 1. 98.
appoiniment of ecclesiastical

court, 1. 461. .

————, testamentary, I. 462.

Guernsey, island of,t;.rylm.

~————, when ceded to England, 1. 107.

Glil‘!})owder, hindering it’s importation,

. 16.

———————, keeping or carrying it ille-
gally, IV. ) ss.p " £ .
Gypsies, IV. 165.

H

Habeas corpora juratorum, IIl. 354.

corpus, 1. 135.
act, 1. 128. IIL. 155, IV.

438.

T » effect of its suspension,

. i :
ad deliberandum, III. 130.
faciendum et recipiendum,

IIL. 150.

rosequendum, II1. 130.
: t‘e‘rlndeudum, III. 189.
satisfaciendum, II1. 130.
subjiciendum, III. 131,
— testificandum, 11I. 130.
———— cum causa, III. 77.
Habendum of a deed, II. 298. 1. ii. v.
Habere facias possessionem, II1. 412.
seisinam, III. 419.
Habitation, offences against, IV. 220.

, property 1n, II. 4.

Hackney coaches and chairs, [. 327,
Hereditas jacens, II. 259.

Heretico comburendo, writ de.1V. 36.439.
Half blood, 1. 194. Il. 227. 233, n.

Hame secken, 1V, 223,

Hamlet, I. 115.

Hanaper office, III. 49.

Hand, burning in, IV. 367. 369. 371 .377.iv.
——, disabling, IV. 206.

——, holding up, IV. 325.

—, loss of, 1V. 125. 154, 276. 377.

~— sale, 11. 448.

— writing, similitude of, IV. 358,
Hanging, 1IV. 376.

Hanover, I. 110. -







INDEX.

1&J

Jactitation of marriace, III. 93.n.

James I., improvements in the law by, IV.

436.
Identity of person, IV.396.
Idiot, I. 305. Il. 127.n. 291. IV.24.
——, cognizance of, III. 427.
——, inspection of, I1I. 332.
——, marriage of, . 1438.
ldiota inquirendo, writ de, 1. 104.
Idleness, IV. 169.
Jeofails, 1I1. 407. IV. 375. 439.
Jersey, island of, I. 106.
» when ccded to England, 1. 107.
Jetsam, 1. 293. I11.106.
Jews, 1.275. IV. 373.
——, children of, I. 449.
Ignominious Bunishments, IV.377.
Ignoramus, IV. 305.
Ignorance, IV. 27.
Illegal conditions, II. 156.
Imagining the king’s death, IV. 76.
Imbezzlement by bankrupt, IV.156.

Imbezzling king’s armour or stores,IV. 101.

public money, IV. 121.

records, IV.128.
Immediate descent, II. 226.

states of the empire, I1. 60.
Imparlance, I1. xix. IIL 299. 301. xxix.
Impeachment in parliament, IV. 259.

Incendiaries, 1V, 220.
Incest, IV.64.
Inchantment, 1IV. 60.
Incidental prerogatives, 1. 240,
Inclosures, destroying, IV.247.
Incomplete judgments, 111. 397.
Incorporation, power of, 1. 472. 474.
Incorporeal hereditaments, I1.20.
Incorrigible roguery, IV. 169.
Incumbent, 1. 592.
Incumbrances, covenant against, II. x.
Indebitatus assumpsit, I11. 155.
Indefeasible right to the throne, I.195.
Imlilemni{y the object and limit of insurasce,

.461.
Indentures, I1.295.

of a fine, I1. 351. xv.

India, misdemesnors in, 1V. 305. -
Indicavit, writ of, II1.91.
Indictable, what, IV. 218.
Indictment, IV. 302. ii.

-, copy of, I1I. 126. IV.351.
————, locality of, IV. 303.
Individuals, oftences against, IV.1%6.
Indorsement of bills and notes, 1I. 468.

IV. 441.
———— of warrants, 1V. 292,
Induction to a benefice, I.391. IL 312
IV. 107.
Industriam, property per, II. 391.
Infumous witness, 111.370.
Infant, 1.463. 11. 292. 462. 497, IV. 23,
-, carnal knowledge of] 1V, 212.

”ot At be A,
261.
—————.- of waste, II. 283. v.
Imperial chamber, III. 39.
constitutions, I. 80.
crown and dignity, I. 242.
Impediments of marriage, 1. 434.
Implication, IL. 381.
Implied condition, II. 152.
contract, II. 443. II1. 159.
malice, IV. 200.
———— warranty, I1. 300.
Importing agnus dei, crosses, &c. IV.115.
counterfeit money, IV, 84. 89,
Impossible condition, II. 156.
Impostures, religious, IV. 62.
Impotency, 1. 434.
Impotentiae, property, ratione, II. 394.
Impressing seamen, I.420.
Imprisonment, I.134. 136. IV. 377. 436.

, false, III. 127. IV. 218.

Improper feuds, II. 5s.

Impropriations, I. 386.

Improvements in the law since 1780, IV.
442.

Incapacities, IV. 377.

lution, IV.

bef'ond sea, 1.137. IV.116.
fa

, cognizance of, I11. 427.
——=—, evidence by, IV. 214,
——-, execulor, guardian of, 11. 503.
———, inspection of, III. 532.
——-—,in eventra sa mere, I. 129, 120
I1.169.
——-, privileges and disabilities of, I. 464.
Infeodations of tithes, I1.27.
Influence on elections to parliament, |
178.
Information, compounding of, 1V. 135
, criminal, IV. 308, 429. 436.
, ex officio, II1. 427, 1V. 308
—, for charities, II1. 427.
—, in crown office, IV. 308.
, ecclesiastical courts, I1I.10L
——, exchequer, 11I. 261.
—_— , nature of quo wdrranto, IV.
312. 441.

——————~rem, III. 262.
————— of superstitious uses, [1L 42
Informer, common, 11.437. TII.161. IV.

308.
Infortunium, homicide per, IV, 189,
Inheritable blood, I1. 246.
Inheritance, I1.11. 201,

—, canons of, I1. 20s.
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Inheritance, cstates of, I1. 104.
Initiate, tenant by courtesy, I1.127.
Injunction in etluity, II1. 443.
Injuries, civil, Il 2.
, with and without force, I1I. 118.
Inland bill of exchange, II. 467.
Inmates, IV. 168.
Inn of court and chancery, I. 23. 25.
Innkeeper, action against, III. 165,1686.
Innocent’s, Pope, Valor, I. 284.
. Inns, disorderly, 1V. 167.
Inuendo, III. 16.
Inofficious testament, I. 447. II. 502.
Inquest of office, III. 258. IV, 301.424.
Inquiry, court of, I.418.
, writ of, 111. 398,
Inquisitio post mortem, II. 68. III. 258.
Insanity pleaded by the party, II. 292.
Insidiatio viarum, 1V. 374.
Insimul computassent, III. 164.
Insolvency, act of, II.484.
Insolvent debtors, II. 484. III. 416.
Inspection, trial by, III. 531.
Instalment, II.31¢.
Instance court, I11.108.
Instanter, trial, IV. 396. v.
Institutes of Justinian, I. §1.
Institution to a benefice, I.390. II. 25.
IV. 107.
, notice of refusal, when neces-
sary, I. 390.
Insurance, I1.458. III. 74. IV. 441.
Intelligence, sending to an enemy, IV. 82.
Interdictum, III. 442.
Interesse Termini, II. 134.
Interest of money, II. 454. -
in India, 11.464.
on bankrupt’s debts, II. 488.
legacies, II. 514.
or no interest, insurance, II. 459,

460.
Interested witness, III. 370.
Interlineation in a deed, I1.308. .
Interlocutory decree in ecclesiastical
courts, IT1.101.
chancery,

—————— judgment, I1I. 448.
Interpleader, bill of, 1. 44s.
Interpretation of laws, 1.58.
Interregnum, I.196. 249.
Interrogatories, examination on, III. 383.
438. V. 387.
——————— in chancery, III. 449.
Intestacy, 11.494.
Intestates, their debts and effects, IV. 425.
428.
Intrusion, information of, III. 261.
on freehold, III. 169.
, writ of, III. 183.

III. 452.

Inventory of deceased’s effects, 11. 510.
Investiture, II. 209.
——————- of benefices, II. 23.
of bishopricks, 1V .108.
feuds, II. 53.
lands, J1.511.
Involuntary manslaughter, IV. 192.
John, king, his resignation of the crown
to the pope, IV. 107, 111.
Joinder in demurrer, IIL. 515. xxx.
of battel, IIf.v.
issue, I1I. 513, xiii. IV. 340. iii.
Joint-tenancy in lands, II. 150.

————— things personal, II. 399.
Joint-tenant, king cannot be, II. 409.
Jointure, II. 157. 180. v.

Ireland, 1. 99.

Irish peers, the privileges of, 1.406.

union, 1. 104.

Iron, stealing, IV. 233.

Irons, to secure prisoners, IV. 300. 522.

Islands, II. 261.

Issuable terns, III. 353.

Issue at law, III. 313, 314.

——, collateral, 1V. 396. v.

——, feigned, I1I. 452.

—— in criminal cases, IV. 399. iii. v.
equity, II1. 448. :

, joinder of, III 315. xiii. IV.340.

iii.

——, tender of, 1II. 313.

Issues on a distringas, I11. 2s0.

Itinerant courts, 1V. 411. 422.

justices, IIL 59. IV, 422.

Judges, I.267. I11. 25. IV. 440.

s their wealth formerly, I11.410.

, assaulting them, IV. 125.

, how council for prisoners, IV.355.

———, killing them, IV. 84.

————, their commissions, I. 267.

, threatening or reproaching them,
IV. 126.

Judge at nisi en'u: may fine defendant for

¢, IV.126. - -

Judgment, II. xix. III. 395. vi. vili. xv.
xxxi. Xxxiii.

, action on, IIIL 160. 421.
————— in criminal cases, IV. 375.iv.
——, property by, I.456.
———— relieved against in equity, III.

437.

Judices ordinarii, III. 515.
Judicial power, 1. 267. 269.
writs, II1. 28¢2.
Judicium Dei, 1V.341, 348.
ferri, aguae, et ignis, IV, 344,
————— parium, IIL.350.
Jure divino, right to the throne, I. 191.
tithes, 11.85.
Jure, king de, 1. 204. 1V.77.
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Juris utrum, writ of, 111 252.

Jurisdiction, encroachment of, IIL111.

~————of courts, settled by Edw.I.
425, 436.

, plea to, IIL 501. 1IV. 333.

Jurors, fining or imprisoning, IV.361.

, misbehaviour of, III. 376.

-Jury,.trinl by, 1L 249. IV. 549. 414. 441.

Jus accrescendi, II. 184. v.

— ad rem, II. 318.

— corone, L. 79.

—- duplicatum, II. 199,

— fiduciarium, II. 328.

— imaginum, I. 406.

— in re, I1. 3182.

— legitimum, II. 328.

— patronatus, I11. 246.

— praetorium, III. 50.

— precarium, 1I. 528.

Justice, free course of, I. 141.

, homicide in advancement of, IV.

179.
e king the fountain of, I. 266.
, neglect or refusal of, III. 109.
, offences against, IV, 128.
——— of the peace, acls of, when unquali-

Sied, 1.353.
how protected by sta-
tute, 1.354.
Justice-seat, court of, III. 72.
Justicies, writ of, I1I. 36.
Justifiable homicide, 1V. 178.
Justification, special, 1I1. 306.
Justifying bail, III. 291.

K

Keeper, lord, 111.47.

Kent, customs ‘cf)f, how preserved, 11. 84.

Kidnapping, IV. 219,

Killing, what amounts to homicide, IV.
196.

Kindred, how numerous, II. 205.

King, I.190. 474.n.

can do no wrong, I. 246. III. 254.
1V.32.

——, compassing or imagining his death,
1V.76.

——, his councils, 1. 327.

counsel, III. 27.

courts, contempts against, IV.

124.
— dignity, I. 241.
——— duties, I, 226.

———— cncmies, adhering to, IV.82.
———— government, contempts against,
1V.123. ’

grants, 11. 346.

King, his moncy, counterfeiting, 1V. 84.
——— palaces, contempts against, IV.

perfection, 1.246.

~~———— perpetuity, I.349.
person, contempts against, 1V.

124.

123.
~————— pleasure, how understood, 1V.
121.
power, 1. 250.
prerogative, I. 237.
» contempts against,

, felonies against, IV.
98.
——-, his prerogative in debts, judgmests,

and executions, I11.420.

revenue, extraordinary, L 306.
, ordinary, 1. 281.
———— royal family, I. 219. 225.
——, seals, 1. 346, 347. III. 47.

, counterfeiting, IV. 83. 89.
—————silver, 1I. 350.

sovereignty, 1. 241. 474,
title, I. 190,

, contempts against,1V.

IV.122.

123.
, ubiquity, I. 270.
, injuries to or by, 11I. 254.
, lc:ym warda st, IV. 81.
————, refusal to advise assist hi
IV. 122, o i,
King’s bench, court of; II1. 41. IV. 26s.

" , justices of, Killing them, IV.
84.

Knight, 1. 403.
bachelor, I. 404.
banneret, I. 403.
of the bath, 1. 403.
—_— g:;ter,b L4 l] o.
shire, his electors, I. 172.
- how ;:icled, I. 178’. '
to returned on j
J3ss. o lors jan,
night’s fee, 1. 404. 410. 1I. 62,
Knighthood, I. 404. 11. 69. 1V. 437.
» how con, erred, bound
{akc it, I. 404. 4 who .
Knight-service, II. 62.

L

Labour, foundation of pro| 1 N
, hard, 1V. 370, 371??3.’ Ls.
Labourers, 1. 407. 426.
Laches, 1. 247.
” of infant, 1. 465.
esae majestatis crimen, IV. 75, gg,
Laesione fidci, suit pro, I1I. 52. 89
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Licence for mortnain, 11.269.

to administer oaths, III. 59.

agree in a fine, 11.350. xiv.

Licenced curate, L. 894.

Licensing of books, IV. 152. 439.

Licentia concordandi, II. 550. xiv.

loquendi, III. 299.

Liege, I. 567.

Lieutenant,lord, 1. 412,415.n. IV. 279.

Life, 1. 129.

—— annuities, 11.461.

——, crimes against, IV.177.

——, estates for, II.120. v.

Ligan, 1.293. II1. 106.

Ligeance, I. 366.

Light, I1. 14.

houses, 1. 264.

presumption, II1.372.

Limbs, 1. 130.

Limitation of entries, actions, and indict-
ments, 1. 17s. 188. 192. 196. 250. IV,
306.308. 315.351.436.

estate, II. 155.

, statutes of, 111.306.

Limited administration, II. 506.

fee, 1I. 109.

property, 1L 591.

Lineal consanguinity, II. 205.

—— descent, II. 210.

descent to the crown, I.194.

——- warranty, II. 301.

Linen stealing from place of manufacture,
IV.238.

Lip, cutting of, IV. 207.

Literary property, IL. 405.

Litigious church, III. 244. 246.

liitt eton, L. 32, 732_ v
iturgy, reviling of, IV. 50.

Liverrg'} in chivaF , 1L 69.

deed, 11.515.

law, II. 516.

of seisin, II. fll 1.1,

— by atto: , 11, 318.

Loans, c?mpulm I. 140. IV. 456.

Local attions, II1. 294.

Locality of trial, III. 384. IV.303.

Locks on rivers, destroying, IV. 144.

Logic, it’s effects upon law and theology,
fss. 11.58. IV. 417,

Lollardy, IV. 47.

London, courts of, ITI. 81.

, customs of, L. 75, 76. I1. 518.

, franchises of; not forfeitable, 11I.

264. 1V. 124.

, mayor and aldermen of] their cer-
tificate, 111. 334.

Lord and vassal, II. 53.

——, feodal, I1I. 53.

——, Ellenborough’s act, IV. 196.

Lords’ committees for courts of justice,
IIL. 57.

——, house of, it’s attendants, 1. 168.

——, why the court of last appeal, 1. 13.

——, may kill the king’s deer, 1. 167.n.

——, spiritual, 1. 155.

—, temporal, 1. 157.

——, triors, IV. 259, 260. 440.

Lotteries, 1V. 168.

——————, public, discontinued, 1.326.

Lunatics, 1. 304. II. 291. IV. 24. 395.

—, cognizance of, III. 427.

, marriage of, 1. 439.

- criminals, IV.25. 396.

- convicts, IV. 25.ibid.

Luxury, IV. 170.

Lying in wait to maim, IV. 207.

M

Madder roots, stealing them, IV. 253.
Madhouses, 1.335.
——————, privale, how inspecled, I. 508.
Magistrates, I. 146.

, oppression of, IV. 141.

, subordinate, I. 338.
——, supreme, 1. 338.
Magna assisa eligenda, writ de, 111. 351.
carta, I. 127. IV, 425. 425.
————————, its contents, IV. 423, 424.
Mainour, I11. 71. IV. 307.
Mainpernors, II1. 12s.
Mainprize, writ of, IfI. 128.
Maintenunce of bastards, 1. 458.

— children, I. 447.
parents, I. 454.
—— - suits, [. 428. IV. 134.
— wife, I. 242.
Making law, III. 543.
Mala in se, I. 54.
prohibita, 1. 57.
Mal-administration of government, V.
121.
Mxl\le prefered to female in descent, L. 194.
I g12.

—— line preferred to femalc, I.194.
—— stock preferred to female, 11. ¢34.
Malice express, 1V. 199.
implied, IV. 200.
prepense, IV. 198. 206.
Malicious mischief, IV, 244.
———— prosecution, I11. 126.
Malt-tax, 1.314.
Malversations by colonial governors &c. IV.

141,
Man, island of, 1. 106.
Mandawus, writ of, 111. 110. 264. IV. 44] .
Mandates, royal, to the judges in private
causes, 1. 142. IV. 426.
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Manhood, II. 54.
Manor, II. 90.
Mansion-house, 1V. 224.
Manslaughter, 1V.191.
, conviction of, IV.iv.
Manstealing, 1V, 219.
Manufacturers, seducing them abroad, IV.

160.n.
Manufactures, encouragement of, IV. 428.
Manunission of villeins, 11. 94. 347.
Marchers, lords, I. 598.
Marches, 1. 598.n.
Mareschall, lord, III. 58.
————— his courts, I1l. 68.
Marine felonies, how clergyable, IV. 573.*
triable. 1V. 269.
Mariners, wandering, 1V. 164.
Marines, I. 416.
Maritagium, I1. 70. 135.u.
Maritare, II.71.
Maritime causes, I11.106.
— courts, 111. 69.

state, I. 419.
Mark, subscribed to deeds, I1. 305.
Market, I. 274. I11. 218.
cxtent of the prerogative in creating,
I. e74.
, clerk of, his court, 1V. 275.
- overt, 1. 449.

, sale of stolen goods in, 1V.363.

towns, I. 115.
Marque and reprisal, [. 258.
Marquesses, L. 597.
Marriage, 1. 433.
——————, where to be celebrated, 1. 439.
, clandestine or irregular, 1. 439,
IV.162. -

contract, suit for, II1. 93.

, forcible, 1V. 208.

———— in chivalry, II. 70.IV. 418. 420,
421.

socage, 11. 88.
licences and registers, forging or
destroying, IV. 163. 249.
of royal family, 1. 225.¢ IV. 117.
——————, proof of, 111. 140.
———, property by, 11. 433.
settlement, I1. 364.
, its antiquity,11. 138.
~—————, when good, 1. 440.
—l—-, age for,in France and Holland,
. 436.
Marshall of the king’s bench, I11. 43.
, custody of,

1I1. 43. 285.

host, certificate of,
1IL. 334.

Marshalsea, court of, I11. 76. 1V.276.
Martial courts, 1. 416.
Martial law, I.413. 456.n.

Mary,queen, how she took the croun,1.195,

Massbooks, 1V. 115.

Master and servant, I. 423. 429.n. 431.n,
432.n

in chancery, I1I. 442,
, injuries to, III. 142.
of the rolls, 111. 442.
, his judicial authority,

I11. 450.
Materia prima, I1L. 522.
Materna maternis, Il. 236.
Jl[fm'lda’: legitimacy disputed by Slephen,
. 200.
Matrimonial causes, III. 92.
Matrons, jury of, II1. 362. 1V. 395.
Maxims, 1. 68.
Mayhem, 1. 150. I1l.121. IV, 205.
—————, appeal of, IV. 314,
, inspection of III. 332.
Mayors, IV. 413.
Measures, I. 274. IV.275. 424,
—, false, IV. 159.
Mediate states of the empire, I1. 60.
Medietate, jury de, 1I1.246.360. IV. 128.
166.278. 352.
Mcditerranean passes, counterfeiting of,
V. 249.
Members of parliament, 1.153.
may be sued by

&ill, 111, 289.
Memory, time of, 1I. 31.
Menaces, I11. 120.
Menial servants, I. 425,
Mensa et thoro, divorce a. 1. 440. 111. 94.
Mercatoribus, statute de, I1. 289.
Mercen-lage, 1. 65. IV. 412.
Merchants, custom of, 1. 75.
————, foreign, 1. 260. IV. 424.
Mercheta, 11. 83.
Mere right, II. 197.
, not assignable, II. 290.
Merger, 11. 178.
Mesne lords, I1. 59.
process, I11.279. 415.
profits, actions of trespass for, III.

205

, writ of, 11I. 234.

Metaphysics, their effects upon law and
theology, II. 58. IV. 417.

Michel-gemote, 1. 147.

Michel-synoth, 1. 147.

Middlesex, bill of, I1I. 285. xxiii.

Migration, 1. 7.

Military causes, I11. 103.

——— courts, I1I. 68.

—w— feuds, I1. 57.

offences, 1. 415.1V. 101.

——— power of the crown, I. 263.

- state, 1. 408.

——— tenures, 1. 287.
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Original of a deed, I1. 296.

process, I11. 279.

writ, 1IL. 272. ix. xvi.

Orphanage, II. 519.

Osrgum :gcf:lesie, dower ad. II. 132.

Overseers of the poor, 1. 359.

Overt acts of treason, IV.79. 86. 357.

———, market, 11. 449.

, pound, III. 12.

Ouster of chattels real, III. 198.

————- freehold, 111. 167.

Ousterlemain, II. 68.

Outlawry, I. 142. I1I. 284. xix. IV.319.

Owling, II. 421. n. IV.154.

Ouwnership, reputed, 11. 488.

Opyer, II1. 299. xxviii.

—— and terminer, commission of, IV.
269. i.

, justices of, killing

them, IV. 84.
Oyez, IV.340.-

P

Pains and penalties, act to inflict, IV. 259.
Pais, matter in, 1I. 294.
~——, trial per. III. 349. IV. 349.
Palace court, III. 76.n.
Palatine counties, I. 117. IV. 431.
—— . their courts, L1I, 79.
Pandects, I. 81.

discovered, I. 17.81.
Panel of jurors, III. 554. IV. 302.350.
Pannage, 111. 72.
Papal encroachments, IV. 104.
—— process, obedience to, IV. 115.
Paper book, III. 317. 407.
—- credit, I. 330. II. 466. V. 441.
Papirian code, 1.81.
Papists, children of, I. 449. 451.
, incapacities of, II. 257.293. V.
57. n.
, laws against, IV. 55. 57. n. 87.

425.
Paramount, lord, 11. 59. 91.
Paraphernalis, II. 455.
Paravail, tenant, II. 60.
Parcels in a conveyance, II. i. ii. iv.
Parceners, 11. 187.
Parco fracto, writ de, 11I. 146.
Pardon, 1V. 316.537. 376.396.
for discovering accomplices or re-
ceivers, IV. 331.
not pleadable to impeachment,
1.354. 1V. 261. 539. 440.
Pardoning, prerogative of, 1. 269. IV. 397.
Parent and child, I. 446.
injuries to, III. 140.
Parentage, settlement by, 1. 362.

Parental power, I. 452.
Pn{ents, &c. their consent to marriage,
. 437.
Pares curtis, I1. 54.
——, trial per, III. 350.
Parish, I. 112. .
Parish-clerk, 1. 395.
Park, II. 38. 416.
Parliament, I. 141. 147. 189. n. IV. 412.
425. 428.
court of the king in, IV. 259.
263.
, disuse of, IV. 437.
—— of France, I. 147.
, power of, 1. 160.
rolls, I. 181,
—, summons of, 1. 150. 188. a.
Parliamentum indoctum, 1. 177.
Parol conveyances, 11. 297.
——, demur of,, I11. 500.
—— evidence, 1. 369.
~——— or pleadings, III. 293.
Parricide, IV. 202.
———————— in France, IV. 205.
Parson, 1. 384.
imparsonee, 1. 391.
Paliconage, when it may not be demrised,
II. 321.
Particular estate, II. 165.
tenants, alienation by, II. 274.
—, bill of, 111. 301.
Parties to a deed, II. 298. ii. iii.
fine, I1. 555.
Partition, II. 185. n. 189.
, proccedings for, in equity, 1I.

185.
—————, deed of, II. 323.

, wtit of, Il. 189. III. 30%.
Partnership cognizable in equity, I111. 437.
Passports, I. 260.

, violation of, IV. 68.

Pasture, common of, II. 33.
Patents, II. 346.
for new inventions, 11. 407. ». IV.

159.*

of peerage, 1. 400.
———E:eceﬁence, III. 28.
Patent rolls, II. 346.
writs, 11, 346.
Paterna paternis, II. 236.
Patriam, trial per, III. 349. IV. 349,
Patronage, II. 21.

, disturbance of, I11. 242.
Pauper-causes, I11. 400.
Pawns, II. 452.
Paunbroker’s ticket, forging, IV, 158.
Pawning another’s goods, 1V. 158,
Payment of deceased’s debts, II. 511.
-—— money into court, II1. 304.
Peace and war, right of making, I. 257.
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Peace, breach of, 1V.142.

, clerk of, IV.272.

——, commission of, I.351. IV. 270.
—~—, conservation of, 1. 349.

, justices of, I.349. IV. 270. 282. 290.
292. 428,

, conviction by, IV. 281,

——, offences against, IV. 142.

, security for, IV.251. 254.

——, the king’s, 1. 118. 268. 550.

Peculatus, IV. 122,

Peculiars, court of, I11. 65.

Peculniary causes in ecclesiastical courts,
III. 8s.

————— legacies, II.512.

Peerage, benefit of, in offences, 1V. 367.

, by writ, descent of, 1.401.

creation money, 1. 402.

Peeresses, I. 401.

Peers, great council of, 1.227,228.

-—I—, hereditary counsellors of the crown,

. 227,

——, Irish, their precedency, and seat in
the House of Lords, 1.157.

——, limitation of their number, 1.157.

——, house of, 1. 155. IIL. 57

——, pedigrees of, IIL. 106.

—, privileges of, I.401. IIL 359. IV.
253. 273. 367.

——, protests of, I.168.

——, proxies of, . 168.

——, trial by, I. 401. IV. 260. 548.

Peine forte ct dure, 1V.325.

Penal statutes, 1. 88. IV. 429.

Penalty of a bond, III. 435.

Penance, commutation of, IV. 105. 217.
276.

————— for standing mute, IV.325.

in ecclesiastical courts, IV. 105.

275. 568.

Pendente lite, administration, II. 503.

Penitentiary houses, 1V.371.

—————— at Milbank, IV.372.

Pension, ecclesiastical, 1. 281. I1. 40.

from the crown, I.176.

, duty on, 1. 327.

from foreign princes, IV. 122.

Pensioners excluded from the house of
commnions, 1. 175.

People, 1. 366.

Per et cui, writ of entry in, III. 181.

- my et per tout, seisin, Il. 182.

quod, III. 124.

—=——, writ of entry in, IIL. 181.

Peremptory challenge, IV. 353. 396.

mandamus, IIL. 111. 265.

writ, I1I. 274.

Perfection of the king, 1. 246.

Performance, partial, 11. 448. .

Perjury, IV. 157. 138. n. :

Perjury in capital cases, 1V. 138. 196.
s French law respecting, IV. 158.
» mecessary evidence to comvict of,
IV. 358.
Permissive waste, II. 281.
Pernancy of profits, II. 163.
Perpetual curate, 1. 394.
Perpetuating the testimony of witnesses,
111 450.
Perpetuity of the king, 1. 249.
Persecution, religious, IV. 46. 428. 432,
Person, injuries to, I11.119.
, larciny from, IV.241.
, offences against, IV. 177.
Personal actions, 1II.117.
~———————, where they die with the
person, III. 502.
———— assets, 1. 510.
chattels, II. 387.
security, I.129.
things, II. 384.
——— tithes, II. 24.
Personating others in courts, &c.IV.128.
—— proprietors of stock, 1V. 248.
Persons, artificial, I. 123.467.
-, natural, I. 123,
, rights of, L. 123,
Peter-pence, 1V. 107.
Petition of appeal, III. 454.

- bankruptcy, II. 480.
———— right, . 128. II1. 256. IV.437.
Petitioning creditor’s debt, and bond, II.

480.
—————, proof of, 11, 481.

-, right of, I. 143. IV.147.

, tumultuous, 1. 143. 1V, 147.
Petty bag office, I11. 49.

—— constables, 1. 355.

— jury, IIL. 351.

—— larciny, IV. 229.

—— serjeantcy, II. 81.

—— session, 1V, 272.

—— treason, IV. 75. 203.

ishment of females in,

L of

IV. 204.
Pews, II. 429.
Physicians, &c. I11. 122. IV. 197,
Piepoudre, court of, III. 32.
Pignus, II. 159.
Pillory, IV. 123. 2. 577.
Piracy, IV.71.
Piscary, common of, II. 34. 40.
Placemen excluded from the house of
commons, I.175. IV. 440.
Plagiarii, 1V. 219,
Plague, irregularity during, IV. 161.
Plaint, 11I. 273. -
, process upon, I1.285.
Plaint.iﬂiflll . 25?’,
, death of one, 111. 302.
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ting, IV. 160.
Rejoinder, II1. 310.
in error, I1I. xxxiii.
Rehearing, I11. 453.
Relation back in bankruptcy, II. 486.
forfeiture, IV. 381. 386,

387. .

judgments, I11. 420, 421.

Relations, private’, I. 422,

, public, I. 146.

Relative rights and duties, 1. 123. 146.

Relator, in informations, IlI. 264. 427.
1V. 308.

Release of lands, 11. 324. iii.

Relief, 11. 56. 65. 87. IV. 418. 420, 421.

Religion, offences against, IV. 43.

Religious impostures, 1V. 61.

Rem, information in, I1I. 262,

Remainder in chattels personal, I1. 398.

——— of lands, II. 164.

e writ of formedon in, III. 192,

Remedial part of laws, I. 55.

statute, I. 86.

Remise, II. xv.

Renmitter, 1II. 19. 21. 190.

Removal of goods fraudulently to avoid
distress, I11. 11,

, assisting in such, I11. 11,

of poor, 1. 362. n. 364.

Scotch and Irish, 1. 362.

Rent, I. 41, 42. 57. 299.

~—— charge, 1I. 43.

——, remedy for, III. 6. 206. 231. IV.
441. .

—— fee farm, I1. 45.

—_— sec{, IL. 42,

— service, II. 41.

—— subtraction of;, 111. 230.

Repetition of slander, 111.125.

Repetitum namium, III. 149.

Repleader, II1. 395.

Replevin, III. 13. 170.

, action of, III. 146.

——————, bond, III. 148.

Replicatio, I11.310.

Replication at law, III. 309. iv. xxix.

in criminal cases, IV. 339.v.

equity, 1I1. 448.

Report of evidence by judge, 111. 393,

R s, ordinance of James I.appointing,

.72,
Reports by the master in chancery, III.

453.
of adjudged cases, I. 71.
Representation in descents, II. 217.
ofthe crown,

I. 194. 201.

distribution, II. 517. .
e e parliament, I. 159.

Representation in, principles of berough,
. 174, .

Reprieve, 1V. 394.

Reprisal of goods, III. 4.

Reprisals on foreigners, I. 258.

Republication of will, IL. 379. 502<.

Repugnant conditions, II. 156.

Reputation, 1. 134,

~—————, injuries to, I1I.123.

Reputed owner, 1. 488.

Requests, court of, I. 230. III. 51.

—_— , for small debts, H}.

81,
Rere fiefs, 11. 57.
Rescripts of the emperor, 1. 58. HI.60. ».
Rescous, writ of, I11. 146.
Rescue, I11.12. 147.5. 170, IV. 125. 131.
Residence, 1. 390. 399.
Residuum of intestates’ effects, II. 514.
Resignation, 1. 382. 393.
Resistance, I. 251. 1V, 436. 440.
Respite of jury, II1. 554. xiii.
Respondeat ouster, II1. 303. 396. IV. 538.
Respondentia, II. 458.
Responsa prudentum, . 80.
Restitution in blood, &c. IV. 402.
of conjugal rights, 111. 94.
stolen 1V.362.
temporalities, 1.380.

V.
421,

————— writ of, 1V. 188. 563.

Restoration, a. p. 1660. 1. 210. 1V. 438.

Restraining statute, I. 87.

— — of leases, 1. 320. 1V
432.

Resulting use, I1. 335.

Retainer of debts, I1. 511. 111. 18.

————— servants by another, 11I. 142,

Retaliation, IV. 12.

Retorno habendo, plegii de, III. 148.

———a ———— wnit de, III. 150. 413.

Retraxit, I11. 296. 395.

Return, false or double, I.180.

, action for, I11. 111.372.

, irreplevisable, writ of, II1. 150.

, of writs, I11. 273. .

Jor clection of members of parke-

ment, 1. 150.

, form of, II. xiv. xvii.
xix. ML iii. vii. xv, xvi, xvii, xviii, xix,
XX, Xxi, Xxii, xxiii, xxiv. xxxii. xxxiv.
XXXV,

Return day of writs, 111, 275.

Returns o{ the term, 111. 277.

Revealed law, I.42.

Revenue causes, coguizance of, 111. 428.

, trial of, IV.281.

—————, extraordinary, I.307.

, ordinary, 1.281.
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Statute merchant, 11.160. 289.%x. IV. 436.
rolls, 1. 182.

staple, 1. 160. IV. 428.

i in nature of,

, Tec

IL. 160.542. IV.431.
Statutes of a corporation, I. 475.
Staundforde, I. 72. 1L 36.
Staying prooeedings, 111. 56.
Stgl.?xg;zn heiress, IV. 208.
Sterling, I.278.
Steward, 1. 427.
, lord high, 1II. 38.
, his court, 1V. 261.
,in parliament, 1V.260.

265.

, of the university, his

court, IV. 277.
of the household, I11. 38.
, his court, I11.

76.1V.276.

Stint, common without, I1.54. III. 239.

Stipulatio, III. 291.

Scipulation in the admiralty court, 1.
108.

Stirpes, distribution per, IL. 517.

, succession in, II1.217.

Stocks for punishment. 1V. 377.

of descent, male and female, II.

234.
Stolen goods, receiving, &c., IV. 132. 238.
marriages, IV. 209.
Stoppage, I11. 305.
in transitu, 11. 449.
Stores, embezzling the king’s, IV. 101.
Strangers to a fine, II.356.
Striking in the king’s palace or courts of
justice, IV. 125. 276.
Study of the law, its discouragements,
L. 31

uses, . 6.
, restrained in London,

I.24.

—_— , why neglected in the
universities, 1. 16.
Stultifying one’s self, II. 291, 292.n.
Subjection, civil, IV. 28.
Subinfeudation, II. 91.
Subornation of perjury, IV. 137.
Subpoena ad testificandum, I11. 569.
duces tecum, I1L. 582.
in equity, III. 445.
, its original, III. 52.
Subscription of witnesses, 1. 578.
Subscriptions, unlawful, IV. 117.
Subsequent conditions, II. 154.
evidence, IIl. 403. 454, 455.
Subsidies, ecclesiastical, I. 312.
- Lay, L. 308. 311. IV. 423.
on exports and imports, 1. 516.

_ Subtractionof conjugal rights, 111, 94.

legacies, IIL 9s.

rents and services, 111 230.

tithes, I11.88. 10%.

Succession ab intestato, II. 516.

—_—to s and chattels, II. 430,

the crown, 1. 197. 1V. 440.

Sufferance, estate at, 1. 150.

Suffrage, who entitled to, II. 171.

Suggestion for prohibition, I11. 113.

——————, prosecution by, IV. 309.

Suicide, IV, 189, v o

Suit and service, II. 54.

——at law, III. 116.

——in equity, III. 442.

——, or witnesses, IIl. 295. 11. xvii.

Summary convictions, V. 280.

———— jurisdiction, I11. 26.

Summoners, I11. 279, IL. xiv. xviii. JIL
fii. xvi.

Summons, 111. vii.

Summansbefore conviction, 1V.281.

————— to parliament, I. 149, 150.

Su ary laws, IV. 170.
y no juridical day, III. 278. g90.
Superior court, it for less than 40s. in, '

II. 36.

Supersedeas, writ of, I. 353. .
Superseding commissions of bankrupt, Ii.

488.
Superstitious uses, information of|, I11. 239.
Supplemental bill in equity, IIT. 448.
Suppletory oath, HI. 371.
Supplicawit, IV. 253.
Supplies, 1. 308.
Supremacy, IV. 430,
———————, oath of, 1. 568.
~————————— refusing it, IV. 115, -
Supreme magistrates, I. 146.
wer, 1. 49, 146
Surcharge of common, II]. 237.
Surplus of bankrupts’ effects, 11. 487.
of intestates’ effects, I1. 514.
Sur-rebutter, II1. 310.
Sur-rejoinder, I11. 310.
Surrender, deed of, 1I. 326.
—————- of bankrupt, II. 481.
copyholds, 11.365. 36s8.
to the wsesof will,11. 363,
—————— want of, when aided, 11. 363.
Surveyors of highways, 1. 357.
Survivorship, II. 183. vii.
of things personal, II. s399.

283.n.

——, none between partmers i
trade, 11. 184. =

Suskin, IV. 99.

Suspension of habeas corpus act, 1. 136.x.

Sus. per col. IV. 403.
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Swans, stealing of, II. 394, IV. 236.
Swearing, profane, IV. 60.

by soldier or sailor, IV . 60.
————— the peace, IV. 256.
Sweinmote, court of, I11. 72,
Sycophants, IV. 236.*

Syngrapha, II. 296.

Synods, I. 279.

T

Tail after possibility of issue extinet, II.
124,

—— female, I1. 114.

~—— general, I1.113. vi.

— male, II. 114.

~—— special, II. 113,

——, tenant in, I1. 112.

Tailor common, action against, III. 165.

‘Taking, felanious, IV. 230. 232.

, unlawful, III. 145.

Tale, or count, I11. 295.

Tales de circumnstantibus, III. 365. xiv.

IV. 354.
,their qualification,

, writ of, IIl.364.

IIL. 365.

Talionis lex, IV. 12.

Talliage, I. 511. IV. 419. 426.

Tariff, I. 514.

‘T'axation by the house of commons, I. 169,

Taxes, 1. 139. 308. IV. 426. 439.

, settlement by payment of, 1.364.

, their annual amount, I. 328. 333.

Technical words in indictments, 1V. 306.

Temporalities of bishops, their custody,
L. 282. 1V, 421.

restitu-

tion, I. 380. IV. 421,

Tenant, II. 59.
to the praecife, IL. 359. 362.

Tender of amends, 111. 16.

issue, I11. 313,

money, 1. 277. III. 303.

oaths, 1. 368. IV. 194.
, plea of, 11I. 303.
Tenement, 11. 16. 59.
, settlement by renting, 1. 264.
entailable, II. 113.
Tenemental lands, II. 90.
Tenendum of a deed, II. 29%. i.
Tenths, ecclesiastical, I. 284. IV. 107.
——, temporal, 1. 509.
Tenure, disturbance of, II1. 242.
Tenures, antient, II. 59,
, modern, II. 78.
Term in law, essoign day of, IIl. 278.
, first day of, I11. 278,

Term in law, original of, 111. 275.

——, returns of, I11. 277.

—— of years, 1. 145. iii.vi, IV. 430.

Terminum qui praeteriit, writ of entry ad,
II. 276. 183.

Termor, 11. 142.

Terre-tenant, I1. 91. 328.

Test-act, IV. 59. 439.

Testament, II. 11, 12..373. 489. 499, IV,
424. 430.

Testamentary causes, III. 95.

—— guardian, I. 462. 1I.88.

jurisdiction in equity, IIL

4317.

spiritual
courts, IT1.97. IV.421. i

Testamento annexo, administration cum,
II. 504.

Testatum capias, [11. 283. xviii.

Teste of writs I.179. III. 274. append.

sim. :
Testes, proof of will, per, II. 50s.
, trial per, IiT. 336.

Theft, IV. 299.
, its punishment, IV. 236. * 420.
Theft-bote, IV. 133, 365.
Theodosian code, I. 81.
Things personal, II. 584.
real, I1. 16.
rights of, II. 1.
Threatening letters, IV. 137. 144.
Threats, I11. 120,
of accusation, to extort money,
IV. 136. 242.n.
Timber, II. 281.
trees, stealing, IV. 233,
, destroying, 1V . 247,
™ , stalules for encouraging the growth,
.34,
Tippling, IV. 64.
'l‘ilt)l‘:ea,li. 388. II. 24.
, cognizable in equity, III. 437,
, of forest land, III. 48.
———, king’s prerogative of discharge
Srom, lf:’;‘;. 4 &
original distribution of, I. 584.
, subtraction of, III. 88. 102.
Tithing, L. 114. IV. 411.
Tithing man, I. 115. 406.
Title of acts of parliament, I. 183.
— to lands, II. 195.
, pretended, selling or buying,
IV. 136.

the Crown, 1. 190.

things personal, 11, 400.

Toleration, 1V. 52, 53. 440.

Tolt, writ of; III. 34. 195. i. )

Tongue, cutting out or disabling, IV. 206,
20~ ' .
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Vetitum namium, III.149.
Vicar, 1. 387. .
Vicarages, when established, I.387.1V. 428.
Vicarial tithes, I. 388.
Vice-admiralty courts, 1II. 69.
, 111. 56.
Vicinage, common because of, 1I. 33.
Vicineto, jury de, III. 385.
Vicontiel writs, 111. 238.
Vidames, I. 403.
View by jurors, 1II.299. 358.
—— of frankpledge, IV. 279.
vill, I.114. . .
Villein, I1. 92. IV. 420.
in gross, II. 93.
regardant, II. 93.
services, 1I. 61.
socage, 11.61. 98.
Villenage, 1I.89. 92.
privileied, 1I. 98.
5 P I. 61. 90.
Villenous judgment, 1V. 136.
Vineulo matrimonii, divorce a, III. 94.
Viner, Mr., his institution, 1. 27.
-Vinerian Statutes, 1. 28.
Violating the queen, &c. 1.223, 223, IV.
81. .
Violent presumption, III. 371.
-Virge, tenant by, 1. 148,
Virgin Mary, a civilianand canonist, I. 21.
Viscount, 1.398. .
Visitation books of heralds, III. 105.
Visitor, 1. 480.
.- of civil corporations, I. 481.
- e colleges, I. 482.
hospitals, 1. 482.
Visné, 111. 294. 1IV. 350.
Vivo vadio, -estate in, II. 157,
Umpire, IIL 16. -
Unanimity of juries, III. 376. IV, 414.
Uncertainty of the law, I1I. 325.
Uncore prist, II1. 303.
Undersheriff, 1. 345.

General deputy of Sheriff, l;
345. -
Underwood, stealing, IV. 233.

Union, articles of, I. 96.
of Great Britain, I,93. IV.427.

440. .
Unities of joint estates, 1I. 180.
Universitates, I. 469.
University, {m:;:ues 1
. of, L.174.

, chancellor of, his certificate,
IIL 355. .
—————, courts of, III. 83, 85.5. IV. 277.
————, right of, to popish advowsons,

111.251.

————, study of the law in, I.26.

vOL. IV.

Unknown persons, larciny from, IV, 236.
359. . . .-

Unmarried Women pregnant, 1.365." . -

examination of, 1. 458. -

punishment of, ibid.

Voir.dire, oath of, 1II. 332.

Voluntary conveyance, 11. 296.

-~ escape, III. 415,.1V. 130.

~———— jurisdiction, 11I.66. -

———— manslaughter, IV. 191..

oaths, IV. 137, .

waste, 11. 281.

Vouchee, in recoveries, I1. 358. xviii,

Voucher, 1II.500. .

_in recoveries, III. 358.xviil.

Uses, II. :37. 271. 327. IIL. 52. 1V, 427.
429,439, -

———,-covenant to stand seised to, II. 338.

—— deeds to lead or declare, II. 339.365.
ix. x. .

, statute of, IL. 532, IV.430.” .. .:

Usu capio, 11.264.

Usurpation of advowson, IT1. 242. .

—  — franchises or offices, IIl.

262,
Usura maritima, 11. 458.
Usury, II. 454. JV. 116.156. 172.n.
Usus fructus, II. 327,
Uterinus frater, II. 259. .
Uttering false money, IV. 89, 90
Vulgaris purgatio, IV. 342. -

W

Wager of battel, I11.337. 339. iv. IV. 346.

418. 421.424, . o
— law, 111 341. IV. 414.424._. ..
‘Woagering policies, 1. 460. —
‘Wages of members of parliament, I.14.
- — servants, . 428, .
Waifs, 1. 297.
‘Wainage, IV. 379. o
Waiving of women, 111.284.
Wales, 1. 93. 1V. 497. 451.
, courts of, I11.77.
—, part of England, I. 99.
, prince of, 1. 223. Iy
, compassing and imaginin
his death, 1. 223. lp\‘;.“'isf; apmns
, princess of, L. 223.

, violating her, I.225.

IV.81. :

Walter Tyrrel, 1V.79. .
Wandering soldiers and mariners, IV. 16+
\‘I:'Iant. IVisl.I .-
ntakes, I.116. C .
W:rpeand peace, right of making, 1._201 .
IV.72.n. : . B

oQ



INDEX.

War, zllmclesoflﬂsh Y IV
evying against the kin 8l.
Ward by constables, &ov 1.556. V. 295.
426.
Wards and liveries, court of, III. 258.

., when edcblukd, II.

Wardshlp in chivalry, II. 67. IV. 418. 420,
421,

copyholds, Il 97, 98.n.
socage, 11.8

{ Sfemales lww affected by
rriage, |

Wamnt,l 137. lV 290,
of attorney, to confess judgment,

II1. 597.
Warrantia Chartae, III. 300.
Warranty of chattels personal, II. 451.
sold, III. 166.
ands, II. 300. i. xv. xviii.
Warren, beasts and fowls of, 1I. 38.
--, robbery of, IV. 236. v,
, in disguise, 1«
Waste, 11. 281. I11. 223. 229.n.
, how prevented in equity, II. 985 n.
II1. 438.
, impeachment of, II. 283.
——, land, II. 14. 90.
,wnt of II1.227.
, action qf, IIL g9s.
., prohibition of, III. 227.
Watch, 1. 356. IV. 292. 426.
Water, II. 14.18.n.
Watermen overloading their boats, IV.
192,
Water-ordeal, IV.342.

Ways, II. 35.
——~of necessity, I1. 36.
private, 1 . 36.

——- and means, committee of, 1. 307.

, disturbance of], I1I. 241.

Wehr, IV 313. 413.

Weights and measures, 1. 274. IV 275.

424.
statutefor uniformity

, false, IV. 159.
Weregild, IV. 188. 313. 413,

‘Wells, property in, II. 5.
‘West-Saxonrlage, I.65.IV.412.
‘Whales, property of, I. 223.

‘Wharfs, I. 264.

Whipping, IV. 372.377.

White rents, II. 45.

‘Whole blood, II. 227.

Widow’s cbamber, II.518.

Wife, 1. 433.

——, battery of, III. 140.

-, removal of to maiden settlement, 1.363.

of, L. 276.

‘Will, defect of, IV. 20.
——, estates at, I1.145.

——, may still be created, Il
147.

—— of the lord, II. 95.147.
—, vitious,IV. 21.
Wills and testaments, I1. 11,12. 575. 489"
499. IV. 424. 430.

———, avoiding, 11. 503.
, revocation of, ibid. .
William 1st, his laws, 1V. 420.

submission to Rome, IV .105.
‘Winchester measure, L. 274. :
Wiandow tax, I. 325.
Wine, adulteration of, IV. 162.
-, licences, 1. 289.
Witchcraft, IV. 60. 436.
Withdrawing from allegiance, IV.87.
~————————— record, 111. 358.
Withernam, I11.129. 146. 4132,
Witnesses, 111. 569.
—————, children, 1V.214.
e for prisoners, 1V. 359. 441.
—————, tampering with, IV. 126.
, theirexpenses, lL.569. IV .58k
e t0 deeds, 11. 307.

, wills, II. 501.

, trial by, III.336.
, two, where necessary, 111.370.

1V. 850.
Wittena-gemote, I.148. IV. 412,
Women, ap by, IV. 424,

children, stealmg or seduction of,
1V. g09.
guilty of clergyable felonies, IV.

369.
—— jury of, 1II. 362. IV. 395.
Woodmote, court of, IIL. 71.
Wood-stealing, IV.233.
Wool, &c. transporting, IV. 154. 498.
W«folleu statute for burying i, repeale.
126.
Words, action for, III. 123.
, costs in actions for, III. 401.
, treasonable, 1V. 79,
Workhouse, IV.370.
Worthiest of blood, 11.213.
Wounding, IlL. 121. IV.216.
Wreck, 1. 291. 11. 14, IIl.106. IV, 4vs.
Writ, 111 275.
close, 1I. 346.
of election to parlisment, I.373.
> uden

turnable, 1. 1491.I L

of mr_t/, 398.

S ing breaches in, I11. 398,
—of peerage, 1. 400,

——, patent, II. 346.

Wnu, forms of, II1.51. 183. 273, IV, 4.
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Writing of adeed, 11.297.

, treason by, IV. 80.
‘Writings, stealing of, IV. 234,
Written conveyances, I1.297.
evidence, I11. 368,
Wrongs, 1129

———, private, I1I. 2.
~———, puhlic, IV.1.

Y

Year, 11 140.

—— and day, in appeals of death, 1V.315.
335.

Year and day, in continual claim, III.175.
copyhold forfeiture, 1I.

284.
estrays, I.297.
fines, II. 354.
murder, IV. 197. 306.
wrecks, I. 292,
——, day, and waste, 1I.252. IV. 385,
Yea.rboo{s, L 72.
Years, cstates for, 11. 140.
Sorfeited to the crown by
conviction of felony, 11.153.
Yeomen, I. 406.
York, custom of the province of, IL 518.

THE END.
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