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Foreword

Sir Max Bingham QC

A series of royal commissions in Australia from the 1960s on, brought a public
awareness of the extent and impact of organised crime in this country and led to
the establishment of the National Crime Authority (NCA). In an interesting local
parallel, the Fitzgerald Inquiry held up a mirror to certain sections of Queensland
society. The efforts of Commissioner Fitzgerald and his crew produced an
awareness in this community about organised crime and corruption. They also led
to consideration of a number of wider issues of great social significance and to the
establishment of the Criminal Justice Commission (CJC) and the Electoral and
Administrative Reform Commission (EARC).

In many ways, the Fitzgerald Report has proved a watershed. It has also
demonstrated that there is, in fact, nothing new under the sun. Mr Fitzgerald's
report has served as a reminder that Queensland politics do have, and have had for
many years, a certain simplicity; and that the corrupting influence of power, 100
long enjoyed, knows no boundaries, neither party-political nor geographical. If the
Queensland body politic is to remain healthy, it is essential that public awareness
continues. It is indeed true that for evil to prevail, it is necessary only that good
men do nothing, It is therefore important that the process of debate continues to
enliven the public conscience. Public debate requires informed participation. It is
for this reason that occasions such as the Fitzgerald Vision for Reform Conference
(held in Brisbane on 29-30 November 1989) are so important. Queensland has no
Upper House. An Upper House in itself is, of course, no guarantee of purity in
political matters, and there is plenty of experience around the country to
demonstrate that. But an Upper House does at least provide a forum in which
public debate can occur and in which varying points of view can be expressed. In
the absence of such an institution, it seems to me that the media and the academic
world have an enhanced responsibility to provide the possibilities of such debate.
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xii Foreword

Now that the Fitzgerald adventure is moving into its legislative reform
phase, it will be continually important for the agents of reform to be subjected 1o
public scrutiny, comment and accountability. The two reform commissions are not
excluded from this category. As they embark upon the discharge of their functions
prescribed by the report and the ensuing legislation, it will be essential that they
retain public confidence. From the point of view of the CJC, this will be very
difficult in some areas because, of necessity, some of its enquiries and
investigations will need to be in private. However, every opportunity must be
taken to engage and attract public attention to the underlying purposes of the
reform process.

There will probably be little difficulty in achieving this, at least in the early
stages of the work of the CJC because it seems clear that following from the
Report, priority must be given to consideration of such topics as the control of
prostitution and SP bookmaking; not to mention the reform of the police force. It
can probably be fairly observed that each of these areas of activity has the
potential for attracting public attention. But even the less glamorous and
controversial realms of activity will require the same level of supervision.

From the CJC’s point of view, the initial steps in the reform process will
necessarily focus upon police restructuring. This is the area in which the
Fitzgerald comments have the greatest impact and the re-establishment of morale
and efficiency among the police must be regarded as a matter of great urgency.

Fairly closely linked with this is the revision of the legal provisions which
regulate voluntary sexual behaviour and SP bookmaking, because it is clear from
the report that those activities generated the greatest opportunities for corruption
and abuse in the pre-Fitzgerald days. No less important will be the rearrangement
of provisions for the vocational training of police and the hroadening of the police
educational process. Commissioner Newnham has already indicated a policy that
will require commissioned police officers to hold university qualifications by the
late 1990s. Consequently, there is here a new challenge for the academic warld to
collaborate with police educators in seeing that this goal is achieved in a practical
and effective way.

Later, attention will need to be turned to the functioning of the criminal
Justice system and the way in which the courts and the police, and the correctional
agencies, interact. This picture must include the work of the public prosecutors’
and defenders’ offices; and it may well be that in the long term this will be the
most important area of the Fitzgerald inheritance. In establishing a body which is
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Foreword Xiti

capable of overviewing the whole criminal justice process, Queensland will be seen
to be blazing a trail for other states to follow. It is a process which contains many
exciting challenges.

The work of the EARC covers a much wider field of public administration.
Naturally, its primary task will be the electoral reform which Fitzgerald saw as
being at the centre of the State’s political activity. However, the ramifications of
EARC interest in the public service and local government areas generally are
likely to be far-reaching and important. The coincidence of a change of
government after a very long period of conservative dominance means that the
stage is set for an exciting era of reform in Queensland. It imposes awesome
responsibilities on those involved.

Property of University of Queensland Press - do not copy or distribute



Property of University of Queensland Press - do not copy or distribute



Introduction

The Commission of Inquiry into Possible Illegal Activities and Associated Police
Misconduct (commonly known as the Fitzgerald Inquiry) was appointed in May
1987 by the Queensland National Party Government. The Commission had one
member, Tony Fitzgerald QC. Its Terms of Reference were limited and the
Government clearly thought that the Inquiry would be a short term affair, a view
shared by the Opposition and most other observers.

In July 1989, the Fitzgerald Inquiry released its report to a highly expectant
public amidst unprecedented media coverage. The Fitzgerald Inquiry had not
been a short term affair. Instead it had gained extra powers, staff and resources to
become one of the most expensive public inquiries in Australian history. Even
before it had completed its inquiries, its impact had been felt throughout the
Queensland political system: a police commissioner had been compelled to stand
down: a premier had been forced into premature retirement by his party; and two
ministers had lost their jobs. More than this, the widely reported public hearings
verified what many had long suspected, that much was indeed rotten in the State of
Queensland. Ultimately, the corruption which the Fitzgerald Inquiry revealed at
the heart of Queensland’s political institutions brought about the downfall of the
resilient and long-lived National Party Government,

Not only did the Fitzgerald Inquiry identify the sources and causes of
corruption in Queensland, but also it sought to provide a vision for reform. The
Report stated that "the most pressing task for this Commission was to formulate
recommendations to found the process of reform! [which would allow] permanent
institutions and systems to work properly".2 The Report stressed that its
recommendations made up a "package of reform" which had to be accepted in its
entirety if corruption was to be tackled seriously.

What provoked this volume and the conference which preceded it in
Brisbane in November 1989, was this "package of reform". The Fitzgerald vision
for reform captured the imagination of many Queenslanders. There was, at least
in the early stages, almost universal support for the Fitzgerald Report by the
Government, the Opposition and the media. National Party Premier Mike Ahern’s
unprecedented acceptance of the Report "lock, stock and barrel™ twelve months
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xvi Iniroduction

before its release symbolises this. In the flood of early enthusiasm for the Report,
and repugnance for the corruption which it had revealed, there was little detailed
analysis of its recommendations. The need for such analysis became even more
apparent when it was clear that the Fitzgerald Report and its recommendations
were the key issues in the 1989 Queensland election and would colour the political
life of the State for many years to come.

In order to meet the need for a careful analysis of the Report away from the
arena of party politics, the School of Management of the University College of
Southern Queensland decided to run its inaugural Public Sector Management
Conference on The Fitzgerald Vision for Reform: Making it Happen. These papers
are the result of that conference. They bring together a wide range of contributors
from the media, the police, the legal profession, the public sector and the
universities. They cover all aspects of the Inquiry, from the media reports which
were the catalyst for its establishment, to the style of the Inquiry itself and the
implications of its recommendations for the police, for government, for the
bureaucracy, for the media and for electoral reform.

The Fitzgerald vision involves not only the creation of new institutions and
processes and the employment of new personnel, but also the development of a
new spirit of openness and accountability in bureaucrats and politicians and a new
spirit of vigilance on the part of the Queensland public. Is this is too much to ask?
The contributors to this volume seek to provide an assessment.

Scott Prasser
Rae Wear

J R Nethercote

Notes

I G.E. Fitzgerald QC, chairman, Commission of Inquiry into Possible llegal
Activities and Associated Police Misconduct, Report (Brisbane: Queensland
Government Printer, 1989), p. 14.

Ibid., p. S.
3. Ihid,p. 7.
4, Australian Financial Review, 5 July 1988.
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Part 1

Corruption: An Australian
Perspective
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Corruption — The Evolution of an Idea
1788-1988

Gary Sturgess

Corruption is - to borrow a charming Americanism from the 1960s - one of those
acts that is characteristically committed between consenting adults in private, It is
a secret crime - so much so that we have made secrecy one of the statutory indices
of corruption. And it follows that those of us who would seek to compile histories
of corruption - authors, journalists, even, may I say, royal commissioners - need to
approach the task with a large dose of humility. We find ourselves, if you like,
standing in the front garden of a house, trying to guess at the intimate personal
relationships of the family inside. Very occasionally, through telephone intercepts
or the evidence of a "super-grass”, we are privileged to peek through a window and
glimpse one or two scenes. Sometimes, a family argument spills out onto the front
porch. But, most of the time, even with the powers of a royal commission, we are
left standing out on the footpath trying to reconstruct the scenes inside according
o our respective theories of corruption and the vignettes we have been lucky
enough to glimpse.

Any history of corruption must, therefore, be primarily a history, not of
corruption itself, but of scandal, especially political scandal. Walter Lippman
observed sixty years ago "It would be impossible for an historian to write a history
of political corruption in America. What he could write is the history of the
exposure of corruption.? And so it is with us. What we are studying, when we
look at graft in our society, is not corruption itself, but corruption exposed,
corruption scandalised, corruption moralised,

It is, at once, both more and less than corruption itself. It is less in the
sense thal we are guessing at the whole picture from nothing more than a few
small pieces of the jigsaw. It is more, because through exposure and
scandalisation, we add to reality by personal hypothesis, misunderstanding and
(quite proper) moral outrage.
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4 Gary Sturgess

This process of simplification and exaggeration that takes place during a
period of scandal and reform, creates special problems for the historian. For the
social reformer, scandal is but one of the tools of trade. The moral entreprencur
uses it to awaken public outrage and to facilitate attitudinal change within society.

But for the historian, it is yet another layer of distortion through which
interpretation of the past must be sought. Of these distortions, the one to which
we are all most vulnerable, in my experience, is the tendency to retrospectivity; the
inclination to read yesterday's corruption in light of today’s moral and legal
“certainties”,

There is nothing especially novel about this. Indeed, judicial reformers are
deliberate in the selective use of "precedent” when they seek to justify change to
the law. By arguing that the new law or ethic is, in fact, not new at all, but has
always been so - only ignored by wicked men - the reformer minimises resistance
and manages to present himself or herself at the same time, as a conservative.

But for those of us who wish to understand corruption as it is, or was, such
retrospectivity is deceptive and unprofessional. The brute fact is that both the law
and society’s ethics on corruption are still evolving. The boundary line between
public duty and private interest is still being drawn. And the ethos against which
we measure our public officials today is very different from that against which (say)
Lachlan Macquarie judged himself. It is simply unfair to judge the officers of the
New South Wales Rum Corps against the standards now being enforced by lIan
Temby QC and Doug Drummond QC.

In this chapter I want to trace this line between public duty and private
interest and the way in which it has shifted over the 200 year history of government
in New South Wales. It is my firm belief that we cannot know where we are unless
we know where we have been.

Origins of the Concept of the Bribe

As John Noonan argues so eloquently in his superb study, Bribes,2 the question
which we need to ask about corruption is not why does it exist but, rather, why is it
deserving of censure?

In almost every other part of human endeavour, reciprocity is regarded as
an unquestioned good. In our personal relationships and in business, exchange is
the norm, and gift-giving a virtue. In most societies, it is not only acceptable to
bring a gift when approaching a more powerful social figure, but positively
offensive not to do so.

S0 the puzzle is not why these attitudes exist, but why, when it came to

public officials, did we in the West develop a different ethic which treats gift-giving
4s coTruption.
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The Evolution of an Idea )

The answer according to Noonan, can be found among the kings who
governed Mesopotamia two or three thousand years before Christ. Somewhere
during that period it occurred to Ur-Nammu or one of his contemporaries that if,
on Judgment Day, God rewarded men according to the value of their gifts, and not
according to the virtue of their acts, then the poor were not going to make it to the
"Great Dwelling". And it followed, when these earthly kings set about trying to
emulate Divine Justice in their courts, that they made a virtue of treating rich and
poor alike. Sa it is that, in the Old Testament, we find, for example, the prophet
Isaiah condemning Israel’s leaders for taking bribes when they sit in judgment:

Your princes are rebels, accomplices of thieves

All are greedy for gifts and itch for presents.

They do no justice to the orphan.

They never hear the cause of the widow. (Isaiah 1:23)

As a result of this very deep biblical foundation, English law has regarded
judicial bribery as unacceptable from the very earliest of times. By 1788, when
Captain Arthur Phillip sailed into Port Jackson, there was no doubt in anyone's
mind that corruption of the judicial process was beyond the law.

English Law and Practice, 1788

Regrettably, the same cannot be said of the law as it affected other public officials
- politicians, military officers, civil servants and the like.

Indeed, but for the development of a few rules on the sale of offices (the by-
product of the debate within the Church over the practice of simony} and an early
and disastrously unsuccessful attempt at preventing election bribery, English law
had developed little on the subject of corruption before the late eighteenth
century.

In fact, it is fair to say, that as Arthur Phillip set sail from Portsmouth in
1787, British attitudes to corruption were in a state of flux. In the late eighteenth
century, electorates, as we know them now, did not exist in Britain. Members were
elected by boroughs or counties with a restrictive property-based franchise and, in
the case of the rotten boroughs, constituencies consisting of as few as a dozen
hand-chosen councillors.

Even in the open boroughs, electoral bribery was commonplace, and
treating - plying would-be voters with food and drink prior to voting - was a
national outrage. By way of example: "At Shaftesbury in 1774, amidst a great deal
of drunkenness, one of the aldermen disguised as Mr Punch passed sums of twenty
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& Gary Sturgess

guineas through a hole in the door, for which each elector had to sign a bill to an
imaginary character called Mr Glenbucket.™

Such were the simple artifices hy which corrupt politicians by-passed the
laws on bribery in the late eighteenth century. In the 1750s, Hogarth had produced
his famous series of prints, The Election, lampooning these practices. He created a
metaphor that was to be overworked throughout the nineteenth century by fiction
writers such as Charles Dickens, Benjamin Disraeli, and H.G. Wells.4

England waited until 1832 for the first of its electoral Reform Acts, and
1867 before the Great Reform Act was passed by Disraeli's Government. Secret
ballots did not arrive until 1872.

Throughout the late 1770s, Lord North and George III apparently
developed a sophisticated system for buying the votes of members of Parliamem
through direct payments of money. By about 1780, such blatant bribery appears to
have stopped, partly because the King's war against the party system had failed and
partly because of the unofficial commencement of parliamentary reporting 5

Another corrupt practice which thrived well into the nineteenth century was
the awarding of military supply contracts to members of Parliament. The armed
forces were a hothouse of corruption at this time, although the loss of the
American War of Independence had shaken the military establishment and led 1o
some reform, especially in the Navy, aimed at rooting out corruption and
patronage.

In 1780, too, Edmund Burke had made his now-famous attack on defunct
offices of the Crown, which had been used by George Il to buy the loyalty of
selected members in the Parliament. Reform of these extravagant and now
entirely-useless offices had been blocked, in Burke's marvellous metaphor, because
"the turnspit of the King's kitchen was a member of Parliament.” In 1782, Lord
Rockingham abolished many of these offices by Act of Parliament, and Burke,
newly-appointed Paymaster under Rockingham, abelished more by himself.

And yet - and this is important to understanding the uncertain state of
ethics on corruption at this time - Burke used his new position to appoint one of
his backers as his Deputy Paymaster, his son as another, and his younger brother as
Secretary to the Treasury.s The distinction in Burke’s mind, and in the mind of
most of his contemporaries, seems to have been the payment of money.
Reciprocal or partial behaviour was tolerable. Cash payments were not.

As the First Fleet lay off Portsmouth in the early months of 1787, British
newspapers were filled with reports of the impeachment proceedings against
Warren Hastings, the greatest corruption trial of the century - brought by none
other than Edmund Burke. In spite of clear evidence of having received payments
while acting as the Governor of Bengal, in 1795 Warren Hastings would be
formally judged by the House of Lords to be not guilty.?
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Despite this setback, reform of the civil service had already begun in the
early 1780s. In 1782, in something of an over-reaction, civil servants had been
entirely disenfranchised, on the assumption that, in voting, they faced an
impossible conflict of interest,

Not until the mid-nineteenth century were sinecures and pensions finally
purged. And only in 1854, was the Northcote-Trevelyan report published, thereby
laying the foundations of a modern, merit-based public service.

Paradoxically - partly as a result of the impeachment proceedings against
Warren Hastings - the origins of these reforms lay in the British Civil Service in
India - from where, indeed, the term "civil service” derives.

New South Wales, 1788 - 1856

Arthur Phillip thus set sail for Botany Bay with an uncertain heritage as concerned
the law on corruption. Robert Hughes, indeed, records that the contractor who
victualed the First Fleet, Duncan Campbell, had corruptly shortchanged the
convicts on their food supply, giving them half a pound of rice, instead of a pound
of flours - an inauspicious beginning, evidence that New South Wales' corruption
problems did not start with the Rum Corps.
It can, however, be said with safety, that syndicated or organised corruption did
begin with the senior officers of the New South Wales Corps, as it was formally
known.

Until 1823, when Sir Thomas Brisbane appointed a Lepislative Council,
New South Wales was governed by the military. So it is not surprising to find that
the same principles of accounting, the same standards of propriety adopted by the
British army elsewhere in the Empire, prevailed in New South Wales in the early
years of the nineteenth century. The officers of the New South Wales Corps
monopolised trade in the infant colony because they alone had access to large
sums of sterling, which were acceptable to visiting captains as foreign exchange 9

In addition, John Macarthur and his fellow-officers also attracted the
condemnation of the small farmers because of their control of the Commissariat -
the store through which the convicts and many of the settlers were fed and clothed,
and through which the produce of the infant settlement was traded. Many
allegations of profiteering were probably unfounded. There is no doubt,
nevertheless, that Macarthur and his fellow-officers built their pastoral empires on
the foreign exchange monopoly which they held during these early years. That
monopoly was founded, not just on their personal incomes, but on the company
funds which Macarthur, as Paymaster of the NSW Corps, controlled. To put it
bluntly, Macarthur built his fortune, at least in those early years, by risking army
funds and taking the profits for himself,
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This same abuse of office characterised the early years of the Commissariat.
A succession of early commissaries were dismissed or charged with fraud and like
offences relating to use of government funds for their personal enrichment. The
New South Wales commissaries were not so much grafters who had knowingly set
about to break the law, as poorly qualified Treasury men who had not caught up
with a shift in that boundary line between public duty and private interest.10

As late as 1869, a volume on the military forces of the Crown could still
report that "it has been the usage, as far back as our inquiry has gone, for the
Officers in these departments to be themselves the Proprietors of, or to have
shares or interests in, a great number of the vessels and small craft and in almost
all the waggons and horses, employed in these services" .11

As in the United Kingdom, government in New South Wales in the first half
of the nineteenth century was marked by patronage and favouritism. Among the
many criticisms of Lachlan Macquarie’s administration made by Commissioner
Bigge, was the Governor's patronage of a small number of public works
contractors. In particular, Macquarie was criticised for granting tickets of leave to
convicts in breach of his own published guidelines, in order to supplement the
work gangs of this select group of contractors. Bigge was careful to clear
Macquarie of any suggestion of corrupt conduct, but he did comment on the way in
which the Governor’s infringement of his own rules had fostered an environment
in which corruption could flourish.12

Macquarie’s most notorious act of patronage was granting a monopoly on
the importation of rum to a group - consortium would be the modern word - of
private entrepreneurs, in return for an agreement to construct a hospital in what is
now Macquarie Street. It was, to borrow the vernacular, a licence to print money.
"The consortium unfortunately had not tied up the terms of the monopoly, and they
were forced by Francis Greenway to rebuild part of the hospital at their own
expense. In spite of widespread rumours about the fortune they had made, the
consortium, it appears from the available evidence, lost money on the deal.
Macquarie, nonetheless, had to bear Lord Bathurst’s criticism and the suspicion of
some of Sydney’s leading citizens. Some regard it as significant that the Parliament
of New South Wales is today still housed in the northern wing of Lachlan
Macquarie's rum hospital.is

As for Macquarie’s patronage, all that we can say is that the man was a
product of his environment. After a life in the British army, Lachlan Macquarie
cannot have regarded patronage as anything but the norm. After stagnating
because of his refusal to buy commissions in the 77th Regiment, he had purchased
the post of the Regiment's Deputy Paymaster-General in Bombay in 1797, If he
did not use this position to recoup his investment - as most army paymasters were
forced to do - then Macquarie certainly used it to befriend powerful allies who
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were able to accelerate his later promation. We also know that Macquarie was
active in lobbying for the appointment of his relatives to ranks within the regiment
- brothers, nephews, cousins, servants - some of whom were only five years old.

Macquarie’s patronage should not detract from our perception of the man’s
basic integrity. He was, above all, a man of his time. Patronage of private
entrepreneurs, both by the Colonial Office and by officials in Sydney, continued
throughout the nineteenth century, and it is often difficult for us to distinguish
legitimate government support from corrupt or improper favourites. Even a rogue
such as Ben Boyd could begin his Australian adventure by approaching the
Colonial Office and obtaining special privileges in relation to land grants and
government tenders.

It was difficult enough for the citizens of Sydney in the 1840s 1o tell where
Boyd's public and private interests stopped and started.s Looking back 150 years
later, I fear we cannot hope to successfully make such a distinction now.

Government by Factions

Responsible government in 1856 brought a new set of challenges, among them the
difficulties of conducting honest elections.

New South Wales was in some ways a leader in electoral law reform, with
the secret ballot in 1858, two years after Victoria, but fourteen years earlier than
the United Kingdom. But in other ways, the law and practice governing elections
in New South Wales remained positively eighteenth century until early in the
twentieth century: Voting extended over several weeks; rolls were poorly
maintained; poll supervision and scrutineering were rare; and, until the 1890s,
treating was not illegal. Not surprisingly, in this penumbra between public duty
and private interest, electoral malpractice thrived. Between 1858 and 1900, some
seventy petitions alleging electoral impropriety were investigated by the NSW
Parliamentary Committee of Elections and Qualifications.1s This, for example, is
an extract from a letter from James McClean, one of Henry Parkes’ electoral
agents, concerning the 1891 election for the seat of The Hume:

. as Mr Burley's hotel is almost opposite the Court House where the
polling took place we had an excellent opportunity of seeing how faithfully
he, Burley, and many other hirelings acted during the day in fulfilment of
the bribery arrangement. From 8 to 4 there was one incessant stream of
half-muddled creatures led like sheep to the slaughter between two or more
agents over to the booth, and on entering which, a printed paper was placed
in their hand ...
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Burley's hotel was placarded off as Lyne and Hayes committee
rooms and drink was freely administered minus payment by the drinkers.
Cabs were also flying about having ‘Vote for Lyne and Hayes’ placards
affixed on the sides, and as they arrived agents jostled them through the
hotel to get primed with drink and then led over to the booth.17

The bribery arrangement referred to by McClean was an agreement by
Hayes to deliver a government roadworks contract 1o Burley if he worked to get
him and Lyne elected.

The infant years of New South Wales democracy did not, as our "founding
fathers” had hoped, produce a party system such as had developed in Britain. For
almost forty years, until the advent of the Labor party in 1891, the State was
governed by loose alliances of independent members, clustered about powerful
figures such as Sir Henry Parkes and Sir John Robertson.

Not surprisingly, this period of factional government was highly unstable,
and the temptation to use patronage or even bribery to hold onto office must have
been great. Allegations of bribery are notoriously difficult to prove, but if smoke is
evidence of fire, then bribes were paid for members’ votes during this period of
rapidly shifting alliances.

It is some measure of the times, that in the 1885-86 session of the NSW
Parliament, the Speaker, Edmund Barton, found it necessary to rule the following

w o n

terms as unparliamentary: “"cooking a return”, "gaol birds", "bribery and forgery",
"bribery and corruption’, "this corrupt government", among others of a similar
kind.e

More significantly, in 1881, a royal commission investigated claims that
members had been paid for their votes on the appropriation of money to the
Millburn Creek Copper-mining Company, which was part-owned by the Minister
for Mines, Ezekiel Baker. The Commissioner accepted evidence that at least one
member, a former minister, Thomas Garrett, had been party to an agreement 10
sell his vote in return for shares. As a result, Baker was expelled from the
Parliament and his faction leader, Jack Robertson, who was effectively the Deputy
Premier, resigned out of personal loyalty to the two men. Robertson’s resignation
saved Garrett from expulsion, Robertson returned to the ministry and Baker
successfully applied to the next Parliament for his expulsion to be rescinded. 12

In 1889, yet another inquiry was held into allegations of bribery to buy
members' votes on a tramway tender2 In retrospect, it is difficult to reconstruct
just how serious this bribery problem was. But from the very highest public
officials in the State, contemporaries of this period accepted the inevitability of
nepotism and patronage. In 1868, for example, the Chief Justice, Sir Alfred
Stephen, wrote to Henry Parkes:

Property of University of Queensland Press - do not copy or distribute



The Evolution of an ldea 11

Parliamentary (or as it is fancifully called responsible) government is
necessarily to some extent - it at all events always has been - a government
by corruption ... Pass a stringent Public House Act - or try to do so - such as
shall really restrain public drunkenness, and you will not be Colonial
Secretary six months. Appoint the sons and nephews of a sufficient number
of members of Parliament to be clerks of Petty Sessions or Waiters in the
Customs or something on the Roads or in a lighthouse, and you will
command votes for the session, probably for two.21

Prior to 1856, entrants to the New South Wales Public Service had been
required to pass an examination in the basic skills, but this had been abandoned on
the arrival of responsible government. It was not resumed until 1871, although this
could only check the very worst abuses of the system.

Until 1889, when they were paid for their services, the financial pressures
on some members of Parliament were considerable,  Henry Parkes was
bankrupted early in his career, and spent his entire political life on the edge of
insolvency.

The immense burden on a young MP who became a Minister of the Crown
is well illustrated by Bernhard Wise, elected for the seat of South Sydney in 1887
and appointed two months later by Henry Parkes as Attorney-General. Recently
returned with a law degree from Oxford, Wise was one of New South Wales” most
promising political leaders. He was not a wealthy man and, in the absence of a
political party to share the costs of election, the new member for South Sydney
started political life in debt.

Upon appointment as Attorney-General in May, Wise was obliged to resign
from Parliament and contest the seat again. At that time, the 1707 Act of
Settlement still prevailed in New South Wales, requiring a member of Parliament
who accepted an office for profit under the Crown to resign from Parliament and
stand again. Wise’s debt was immediately doubled and, with a full-time job in the
Executive Government, he was deprived of whatever opportunity he would have
had at the Bar to slowly pay off his financial obligations.

Wise undertook paid legal work for the Crown whilst Attorney-General.
This, too, was attacked by the Opposition and nine months after his appointment,
he was forced through financial pressures, to resign from the Ministry. At a time
when most MPs were still "gentlemen”, Bernhard Wise’s financial misfortune was a
matter of political gossip. And during his second Attorney-Generalship in 1902, it
was rumoured, entirely without foundation as best we know, that the controversial
early release from prison of a Jewish moneylender was related to Wise’s financial
indebtedness to someone of the same name.22 (I should add that, in the payment
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of members, Australia once again led the United Kingdom, where MPs were not
paid until 1911.)

Away from this frontier between public and private interest, in the
heartland of the law on public duty, errant officials continued to be pursued for
abuse of office. They included a senior officer in 1856, who misappropriated
moneys from Treasury’s iron box, a group of Customs officers in 1858, who
conspired with smugglers to defraud the revenue, a corrupt licensing magistrate
and a crooked Lands Department accountant. 23

By the 1890s, corruption was the bread and butter of New South Wales
politics. In 1896, in his Life of Sir Henry Parkes, Charles Lyne could write of this
distinctly New South Wales phenomenon:

No Government in New South Wales is free from charges of this nature. At
one period or other of the existence of all Ministries, acts savouring of
corruption are alleged against them. The charges are not proved; except,
perhaps, by those whose natures prevent them from thinking anything but
evil of their fellows, they are not believed; but, nevertheless, they do a
certain amount of harm. They give rise to a feeling of dissatisfaction and of
unrest, and they assist all movements of a directly hostile character against
the Government.z+

Royal Commissions on Corruption

The first minister of the Crown to be investigated for corruption in office was the
colourful (former) Lands Minister, Paddy Crick, in 1905. By the turn of the
century, New South Wales’ land laws were a bewildering maze, and a class of land
agents had grown up to guide the citizenry of the State through this legal
nightmare and through the lobbies of the Department of Lands. Among these
land agents was William Nicholas Willis, a member of Parliament, a close friend of
and, it was alleged, sometime bagman to the former Minister.

The subsequent muddle of royal commissions and trials is too complex to
outline more than briefly here.2s Very early in the Royal Commission, Willis fled
the State, placing himself beyond the jurisdiction of the inquiry. He was arrested
in Western Australia trying to leave the country, but successfully defeated
extradition proceedings and left for South Africa on the next mai steamer. More
than a year passed before he returned to stand trial - a source of no small political
embarrassment to the Government. During the life of the inquiry, Crick was tried
twice for corruption, and twice walked away free, once from a directed acquittal,
once from a hung jury. He refused to answer questions put to him at the Royal
Commission. He prosecuted the Commissioner for illegally administering an oath.
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And, following suspension from the service of the House, Crick was in the end,
physically removed from the Legislative Assembly by the sergeant-at-arms while
threatening an action in assault.

In spite of his best efforts, the Royal Commission finally brought down a
finding of corruption. Crick was struck off the roll of solicitors, although he was
successful in his assault case against the sergeant-at-arms. He died at home in
August 1908 after a day at the Rosehill races.

Crick raised for the first time, many of the problems inherent in the
corruption royal commission - the use of indemnified informants, witnesses
excusing themselves from the jurisdiction, protection of the rights of persons who
may later be charged criminally.

And speaking as I am, at a time when the Independent Commission Against
Corruption (ICAC) is accused of being an unprecedented threat to civil liberties, it
is interesting to note that it was in the midst of this inquiry that the New South
Wales Parliament amended its Roval Commissioners Evidence Act to empower the
Commissioner to compe! the production of self-incriminating evidence.

During a subsequent Royal Commission in 1914, into corruption in the
Lands Department - again involving members of Parliament acting as land agents -
the Government was once again to expand the powers of the Commissioner to
compel the taking of evidence from witnesses and to punish for perjury.2s

The following two or three decades were to see royal commissions used
extensively for investigating corruption and, for the first time in New South Wales
at least, the appointment of royal commissions with narrow terms of reference for
the purpose of covering up.

From the election of the first Labor Government in 1910 until the fall of
the Holman Nationalist Government nine years later, the New South Wales
Government went into business to challenge the so-called "trusts” and "combines”,
and to fulfil Labor’s philosophical commitment to nationalisation,

During these years, the Government acquired a baking enterprise, several
blue metal quarries, a brickworks, a joinery works, sawmills, a timberyard, a
trawling fleet, and the State Monier Pipe and Reinforced Concrete Works.
Investigations were also made into the possible nationalisation of the steel and
petroleum industries. Of these, the bakery, the timberyard, the trawling
enterprise, the pipe works and the mooted monopoly of petrol involved successive
premiers in no less than seven corruption royal commissions.

Queenslanders are familiar with the corruption that surrounded these early
nationalised industries. But fifteen years before Mungana Mines brought down
Ted Theodore, the Labor party's first martyr to alleged corruption in the new
state-owned enterprises was Arthur Hill Griffith, the New South Wales minister
for Public Works.27
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Corruption as Conflict of Interest

In the midst of the political cut-and-thrust surrounding these inquiries, among the
allegations of muck-raking and the cries of cover-up, we are able to trace new
developments in the line between public duty and private interest.

It is during one of these royal commissions that we see argued, for the first
time in Australia I suspect, corruption as a breach of public trust: "The Minister
has undertaken a public trust ... and if he deliberately and intentionally commits a
breach of his public duty, and wilfully and unlawfully exceeds the powers conferred
upon him, without due regard to the public interest, then he is clearly guilty of
maladministration as is the private trustee ..."

So radical was this proposition, so unknown to the law in Australia at that
time, that the judge who was conducting the inquiry missed the point entirely and
dismissed the commission after two days, on the basis that no criminal charge of
corruption had been alleged.

It was also during this turmoil surrounding Arthur Griffith that the concept
of a ministerial code of conduct first emerged in Australian politics.

While the New South Wales Parliament had been struggling with corrupt
public works contracts, the House of Commons was grappling with the Marconi
share scandal. Marconi was, as it turned out, a comparative peccadillo on the part
of several senior ministers in Asquith’s administration, but it became a cause
celebre because the Government tried to cover up. As one newspaper put it at the
time, even "the most harmless facts will hurt if they are drawn out like teeth”. In
the midst of the debate over Marconi shares, Asquith delivered his speech on
ministerial "rules of obligation" 2

And in September 1913, barely four months later, the New South Wales
Opposition was arguing their application to the Minister for Public Works, Arthur
Griffith.  While they were not formally adopted by the New South Wales
Government at that time, Asquith’s rules are significant in that they became the

foundation of the ministerial codes of conduct that have been adopted in Australia
in later years.

Developmenis in the Law on Bribery
In July 1914, there was another development in the law on bribery which, although
it took place in the Court of Criminal Appeal in England, was of such moment that

it cannot be overlooked here. The Court confirmed the conviction of Lieutenant-
Colonel Charles Whitaker for conspiracy to bribe s
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Whitaker was the officer commanding the Second Battalion of the King’s
Own Yorkshire Light Infantry and, in return for the payment of several hundred
pounds a year, had awarded the regimental canteen contract, not once, but several
times, to Lipton Limited, a London catering firm.

His defence was that the common law did not recognise an offence of
bribing a public official employed in a ministerial (as opposed to judicial) capacity.
Bribing judicial officers was a crime. So was the sale of bribes.

But here in England in 1914, was one of His Majesty’s Counsel seriously
arguing that it was not an offence at common law to bribe a public ministerial
officer. As it emerged, the judge did not accept this line of argument, but there
was not, as he claimed, "ample authority” to support his decision. Indeed of the
three cases which he relied on, one was a case of election bribery and another the
sale of offices.

The case was not especially significant for the United Kingdom, which had,
by now, long specific statutes to deal with bribery. In New South Wales, which to
this day is still governed by the common law on bribery, the case was a crucial one.

Bribery of Members of Parliament

At about the same time in New South Wales, several landmark judgments on the
bribery of members of Parliament were being handed down. The New South
Wales Supreme Court had already in 1875 ruled in R. v. Edward White3 that
payment of a member of the Legislative Assembly for his vote in the House was a
bribe at common law.

The decision is noteworthy for several reasons. It appears to be the first
such case in English law; secondly, because two of the judges couched their
decision in terms of "public trust"; finally, because of Sir James Martin's reply to
the defence that bribing members of Parliament was customary:

It has been suggested that in times gone by, members of Parliament have
been notoriously corrupted by bribes of various kinds, and that the practice
cannot be said even at the present day to be wholly discontinued. It is
urged that the notoriety of such transactions, and the absence of any
prosecution in connection with them, is a strong reason for holding them to
be cognisable by Parliament only. I cannot admit the force of such an
argument. It may not be an uncommon thing for a member of the
Legislature to have his conduct influenced by benefits given or promised,
but the difficulty of proving that to be a bribe which the parties interested
profess to regard as a just attention to the wishes and arguments of proved
and steady supporters, may well account for the fact that there has been no
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conviction for an attempt to bribe a member of Parliament. That such an
attempt is a Common Law misdemeanour cannot, in my opinion, admit of

any doubt...23

In 1914 the Boorabil Royal Commission considered yet another case
involving members of the New South Wales Legislative Assembly acting as land
agents. Commissioner Pring, who had become something of a full-time royal
commissioner under the McGowen and Holman Governments, issued a stern
caution about this practice and the conflict in which it placed members when
matters came before the House. The following year, a civil action was taken to
the High Court by two of these members who were seeking payment from one of
their customers for services rendered.’s The High Court held the contract to be
contrary to public policy and therefore void: "The law cannot supervise the
conduct of members of Parliament as to the pressure they may bring to bear on
Ministers, but if they sell the pressure the bargain is, in my opinion, void as against
public policy."%

Eight years later, the High Court once again addressed this question in R. v.
Boston, yet another case involving payments to a member of the New South Wales
Lepislative Assembly over Crown lands.3® This was a criminal case, an unusual
charge of conspiracy to corrupt a public officer, based more on the common law
offence of public mischief than that of bribery.

The question before the High Court was whether a member of Parliament
commits a criminal offence by taking payment to lobby ministers and the
departments of State. The court’s answer was that he did. As it was put by Mr
Justice Higgins: "By agreeing to take the money, he puts himself in a position in
which his interest and his duty conflict. It does not matter for this purpose whether
the acquisition of the particular land by the Crown is in fact a good thing for the
public or not; it is enough that the member by his agreement incapacitates himself
from performing his duty to exercise his true judgement.”®

It is fair, 1 think, to say that the law on bribery, insofar as it affects the
duties of members of Parliament, has not progressed much further since 1923, In
1983, in keeping with the modern focus on conflict of duty and interest, the New
South Wales Parliament did amend the Constitution Act to introduce a public
register of members’ interests.

But as the gaoling of the former minister for Corrective Services, Rex
Jackson, showed, such a register is unlikely to be effective against members who
are bent on abusing their positions of trust.
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Election Bribery

One of the reasons why corruption largely ceased to be a problem in the New
South Wales Parliament, was the advent of a strong party system, where the
individual votes of members are of less importance. Where allegations of bribery
did surface in later years, most notably in the 1930s, was in the Legislative Council
where the major parties have had greater difficulty in maintaining control.3

But the shift of power from the individual member to the party brought with
it a corresponding shift in concern about corruption, and election funding took on
even greater significance. Where, as in the case of Sir Robert Askin, a premier
does not have a close working relationship with the party machine, and accepts
political donations personally, then the concern is even greater.

In a recently-published defence of Askin, the former premier's press
secretary, Geoff Reading, has acknowledged that: "The Premier maintained a
record of donations handed to him personally in a little exercise hook he kept in
the top drawer of his desk.. He kept money so received in a separate bank
account, and, insofar as it was possible, away from Liberal party headquarters."« It
is hardly surprising that the people of the state should have misunderstood the
status of accounts kept in a little exercise book in the top drawer,

New South Wales introduced laws on the public funding of elections and
the disclosure of political donations in 1981, It is, nevertheless, clear from the
1988 prosecution of the NSW secretary of the Labor party, Stephen Loosley, and
recent proceedings before the ICAC, that the boundary line between public duty
and private interest in this most difficult area has not yet been clearly settled.

Confirmation of the uncertainty which still exists at this political interface,
is the decision late last year of the NSW Court of Disputed Returns, Scott v.
Martin4t  In the March 1988 general election for the New South Wales
Parliament, the ALP candidate, Bob Martin, had won the seat of Port Stephens by
a margin of ninety votes. The Liberal Party candidate, Scott, claimed that in the
weeks prior to the election, Martin, who was a candidate for, but not yet a member
of Parliament, handed out $38,000 in unsolicited donations from wvarious
government departments to local groups and organisations. Scott alleged that this
amounted to bribery under the Parliamentary Electorates and Elections Act.

Mr Justice Needham found that Martin's actions did amount to bribery
within the meaning of the Act and declared the election void: “(Martin’s) actions
were not, in my opinion, corrupt in the ordinarily accepted meaning of that word;
unfortunately, in modern times, there seems to be an accepted view that public
moneys are in the unrestricted gift of those in power. In some cases, the
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temptation is to use such resources for purposes of party political advantage. That,
in my opinion, is what had been done in the present case...32
If the judge had known his legal history a little better, he would have known

that this was not a modern but a very ancient practice.
Recent Developments in the Law on Bribery

Following developments in the United Kingdom and other Australian States, the
NSW Parliament passed a Secret Commission Prohibition Act 1919, which made
criminal, payments made to an agent without the approval of his or her principal.
Although it also dealt with public officials, the Bill was debated entirely as a
reform to the commercial law and was little used in subsequent years to prosecute
corruption in government.

Following an abortive police investigation into alleged corruption in the
Transport Workers Union, the Unsworth Government repealed the Act and
inserted a new secret commissions offence in the Crimes Act 1987,

The new provision made this offence indictable rather than summary,
extended the farcical six months limitation period indefinitely, and did away with
the reverse onus of proof. It had the effect of both strengthening and weakening
the law on secret commissions, making it easier to prosecute, but more difficult to
prove.

A more encouraging development was the Darling Harbour Casino Act 1986
which borrowed from an American statement on the law of bribery, and overcame
many of the deficiencies of common law bribery. It also extended bribery, which
has traditionally been associated with public officers, to include private people
exercising public functions under that Act.

The Independent Commission Against Corruption Act 1988 defines
corruption in the very widest terms and picks up the concept of public trust for the
first time in New South Wales statute law.

Scrutiny of the Executive

Another development in recent decades which has no doubt had an effect in
suppressing corruption, has been the trend to place the Executive Government
under closer public scrutiny, The Askin Government introduced the Ombudsman
Act 1974 and although the office was not intended specifically to pursue corruption
- in fact, successive Ombudsmen have chosen not to do so - there can be no doubt
that the exposure of "wrong conduct” has had a positive effect. Likewise, although
the Freedom of Information Act 1988 is expected to make dishonest and | mproper
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decision-making by the Executive more difficult, it is not primarily an anti-
corruption measure.

Commissions of Inquiry

Finally, some comment should be made about the recent history of commissions of
inquiry.

One black moment in the development of the royal commission as a
weapon against corruption, was the Sydney City Council (Disclosure of Allegations)
Act 1953. As the title suggests, the Labor-dominated council had been under siege
for several years over alleged corruption amoeng aldermen and employees.

No doubt sick and tired of the persistence of these stories, and the political
harm which they were causing, the Cahill Government refused demands to set up a
royal commission. Instead, in late November 1953, it hastily enacted legislation
which had the effect of requiring any person who made corruption allegations
against the Council, to justify them before a Supreme Court judge, with a penalty
of twelve months imprisonment for the failure to produce the information on
which the allegations were based. It was a blatant attempt to silence critics of the
Council. Predictably, it had a hostile reception from the Opposition and the
Sydney press. The Act was eventually repealed in 1976,

In recent years, growing public concern about corruption and repeated
Opposition and media demands for royal commissions, have led to quite different
responses. The Wran Government introduced the Special Commissions of Inquiry
Act 1983, It was directed not towards discovering and exposing the facts of a
matter - as the Royal Commissions Act is - but to determining whether there is
sufficient evidence warranting the prosecution of any person. The Legislation was
used twice successfully, in the investigation of the prisoner early release racket and
the police investigation into the murder of Donald Mackay, and twice in
controversial circumstances, to inguire into allegations made by investigative
journalist Bob Bottom and the then federal leader of the National party, Ian
Sinclair.

Then in 1984, implementing an election undertaking, the Wran
Government appointed a Commissioner of Public Complaints, to act as 4 clearing
house for allegations of corruption. The Commissioner was not empowered to
investigate the agencies against whom corruption allegations had been made, but
could use royal commission powers Lo examine the person making the complaint,
Not surprisingly, no one rushed forward with complaints.

The ICAC is the most sophisticated attempt by any Australian Government
50 far to come to terms with corruption among officials and, in spite of a great deal
of rhetorical nonsense about the extent ol its powers, is nothing more than a
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standing royal commission. In this sense, the ICAC was a natural next step. Royal
commissions, with their quite formidable powers, have been a basic part of the
armoury in the fight against corruption since as long ago as 1905.

This is neither the time nor the place to expound the virtues of the ICAC.
It has been operational for less than twelve months, and with less than a full
complement of staff, it has already produced remarkable results. No one doubts
that it is scrupulously independent and that it will conduct itself entirely without

fear or favour.
The Future

In conclusion, 1 should perhaps briefly discuss where this line between public duty
and private interest will be drawn in the future.

Firstly, 1 believe that standing anti-corruption agencies will become an
accepted part of public sector administration in Australia. Queensland and
Western Australia have already moved down this road, although not as far as New
South Wales. And it is not widely known that Mick Young, while he was the
responsible minister, considered an ICAC federally. The Australian Democrats
early in 1989 unsuccessfully moved for the introduction of an ICAC in South
Australia.

Secondly, in the short-to-medium term we will see an updating of the law
on bribery, for example, to cover non-pecuniary benefits more clearly, and to pick
up what I refer to as "ambient corruption” - the situation where the "bribee" is not
paid for a particular act, but is kept on a retainer or given gifts every Christmas by
the briber. 1 expect that our law will lean increasingly in an American direction, in
particular, by introducing criminal offences for serious conflicts of duty and
interest. And, given the growing awareness of the hitherto obscure law of official
misconduct, I would expect some statutory definition in that area.

I would add that the New South Wales Government is at present in the
midst of just such a review of its bribery and official misconduct laws.

I am also confident that there will be more of the concept of public trust in
the law on corruption. There is a long history of judges importing the fiduciary
obligations of private trustees into the law regarding public officials, and as some
of the old common law notions about bribery fall away, equity is offering a robust
and eminently adaptable model.

Partly for this reason, and partly because the historical distinctions between
public and private sector corruption are largely artificial in any case, I believe that
these two threads of legal precedent will converge in the years ahead. England
broke down that distinction in the latter part of last century, and the Hong Kong
ICAC is, quite deliberately, concerned with both government and commerce.
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Indeed, in recent years, the major thrust of the Hong Kong body's work, has been
in the corporate world and less and less in government.

And, in spite of the review of the law of bribery being carried out in New
South Wales, | anticipate that greater emphasis in the future will be placed on
systemic and management solutions to corruption, rather than on traditional
criminal remedies. Both the Hong Kong and the NSW ICACs place a high
premium on corruption prevention work, and the Office of Public Management,
located within the NSW Premier's Department, has shown particular interest in
introducing anti-corruption measures into the mainstream management systems of
government. The Australian National University has a research program on ethics
in government - again, a cultural, rather than a criminal solution.

Political donations will remain a vexed question in the short term at least,
and there is already a renewed emphasis around Australia in registers of members’
interests, public funding laws and the publication of the sources of political
donations. As a result of the disclosures in the Fitzgerald Inquiry and before the
ICAC, I believe that there will be renewed pressure for the registration of
lobbyists, although this must always remain a partial solution,

In closing, I would plead for a little objectivity on the subject of corruption.
As | said at the beginning of this paper, I can understand the emotion which
accompanies the discovery of corruption in high places; as 1 said, I believe that it
serves a most useful social purpose. But, if we are to combat corruption
successfully, especially syndicated and high level corruption, then it seems to me to
be fundamental that we see the problem as it really is.
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Who Sets the News Agenda: The
Turkeys or the Chooks?

Bruce Grundy

What follows should not be seen as an apology. It is an attempt at explanation.
Conventional wisdom suggests that everything wrong with Queensland can be
sheeted home to one enduring and essential failing in the Sunshine State - its
gutless media. If only, the argument goes, Queensland media had performed their
Fourth Estate role, none of the nasty things that have happened here in the past
twenty to thirty years would have happened. But, compliant, eringing and
uncritical, the Queensland media have allowed the excesses of the last quarter
century and beyond to flourish. They let the turkeys run the show. The question
is: true or false? The answer is: a bit of both.

The turkeys ran most of it, but not all, and the chooks have been having
more of the say lately - none of which is to deny, for example, that Tony Koch and
Matthew Fynes-Clinton brought about the Sturgess Report,! that the media stuck
to their guns in the matter of "the wife of a senior public servant” and some peaople
like Des McWilliam? named names (when others were not prepared to do so), that
Paul Bongiorno® won all his four Walkley Awards for stories about funny things in
the Sunshine State and Phil Dickies his award for stories about even funnier things
in the Sunshine State. But despite these examples, (and there are others) the
turkeys made the running.

It is interesting that part of the problem of how the media in Queensland
handled itself during the Bjelke-Petersen days, is the similarity they exhibited to
some of the less endearing characteristics of the Bjelke-Petersen style of
government. They saw no need for introspection, no need really to examine what
it was that they were on about, and how they operated. They rejected criticism as
stupidity and then they denigrated their critics and went right on in the know-all
fashion in which they had always operated, for the most part, arrogantly confident
in their performance. And, for the most part, not a lot of that has changed.

Back in 1986 when criticism of the media anywhere in Australia was
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regarded by the media as "quaint”, to say the least, I said a few things about the
state of journalism in Queensland on Quentin Dempster’s documentary on "The
Sunshine System”. That program turned out to be, as was suspected, quite
prophetic. What I said then went something like this: "Queensland journalism is
very good al reporiing what goes on day by day. But simply reporting other
people’s lies is not enough. There has 1o be more to journalism than that". And, of
course, there was, even then. But not much. There has been more since, but not
enough.

So, if you want to talk about who is setting the agenda, let us start by talking
about attitudes toward what the media should be on about and attitudes toward
journalism.s

The Role of Journalism

There is a view among some journalists that the function of the reporter is just that
- to report. End of story. If people in power tell lies, it is up to the Opposition (for
instance) and not the reporter, to say so. And anyway, politics is all about lies so
what is new aboul people who indulge in telling them. If Bjelke-Petersen, or
anyone else in the newsmaker category, says that black is white, report it, He is
the premier. You can chase the Opposition for a contrary view if you like. But,
that done, you can rest easy knowing that you have done your job because that is
all the job involves.

Such a view of journalism has little in common with the Fourth Estate
proposition that some people see as the role of journalism in a democracy such as
ours,

The second point is, what happens if you go beyond the above mentioned
tole of the journalist? What do you get then? Well, first of all you get writs. And
if you want to talk about who is drawing up the agenda, you had better talk about
that.

The Law

The fear of writs has been a problem in Queensland. There has been a view, at
some management levels at least, that 1o get a writ (or even a threatening letter
from a firm of solicitors} is a sign of incompetence. And the serving of a writ all
too often has been regarded as a finding of guilt - when it is no such thing, 1 know
some radio newsrooms where a solicitor's letter would bring the station managers
out in boils,
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In many cases the reason for taking out a writ for damages is its "stopper”
value - Assistant Commissioner Graeme Parker’s writs against the Courter-Mait for
instancef A pious claim for respectability when no such respectability existed.
But, he must have figured his writs would prevent the issue revealed by the paper
from being ventilated further.

There are also defences against writs, Not very good ones perhaps, given
the lack of uniform defamation law that we have in this country (what is
defamatory in one state may not be in another). But, in general, Queensland
defamation law is not as bad as we may have been led to believe,

Peter Applegarth, Brishane barrister, and one who took part in proceedings
before Commissioner Fitzgerald, pointed out that, "at a superficial level
Queensland defamation law would appear to inhibit the media less than the
defamation laws of other states”.? Commissioner Fitzgerald also took up the point
made by Lawrence (1983) that, "few actions ever are tried. The damages awards
and legal costs paid by media organisations are a fraction of their southern
counterparts"s Applegarth (and Lawrence) were writing prior to the $400,000
deal.® Applegarth then talks about what the real problem of the media has been,
as I shall outline later.

I should say that the issue of legal action and the threat of legal action are
causing the local media some concern, as they get more into the murky areas of
Queensland life and have a look at what the turkeys have really been up to. For
instance, in a paper on our defamation laws recently, Gareth Evans, Editorial
Manager of Queensland Newspapers, made the point that in 1986, Queensland
Newspapers received 8 writs; in 1987, 19; in 1988, 28:; and so far in 1989, 35.10 So
the pace has picked up by 400% in three years. Since 1979, Queensland
Newspapers has received a total of 140 writs; 100 in the last four years, 40 in the
previous six years.!! By comparison, Adrian Deamer, Legal Manager for John
Fairfax and Sons, told me a couple of weeks ago that he was overseeing progress
on 160 current active actions for Fairfax.

While not excusing the media’s performance, Applegarth acknowledges that
the cost involved in the defamation area is significant. He said in 1986, "Even
large (Queensland) organisations, such as Queensland Newspapers Pty Ltd, lack
the finance which the publishers of the Sydney Morning Herald and the Age commit
to investigative journalism and defending defamation actions.”i2

Ironically, hand in hand with this fear of writs, has been an attitude of
timidity on the part of the media in having anything done about the defamation
laws, or any other laws that impose restrictions on freedom of speech and the right
to know. This is a curious situation. But I find it less than comforting to hear the
media blame the "stacked deck” that the defamation laws present the crusading
journalist when the media have never really conducted a campaign to have the
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wretched things changed. With the possible exception of John Dowd, Attorney-
General in New South Wales, to rely on politicians to do so is to believe in the
tooth fairy. Journalists cannot have it both ways. If they were scared of the
defamation laws, they at least had the means to campaign for change. But they did
not.

And they still do not. No one in Queensland that 1 know reported Dowd’s
recent statements at a conference in Queensland, at which the media was
significantly represented, that he intended te reform the defamation laws in New
South Wales. He even spelled out what reforms were proposed. Nor have I seen
Wayne Goss asked what he plans in the area of freedom of information (FOI)
after the election, least of all Russell Cooper or Angus Innes. I checked with the
Labor camp and they said FOI was on the agenda but they did not know anything
about defamation law reform. I acknowledge that Peter Charlton, Associate
Editor of the Courier-Mail, called on the Ahern Government to initiate reform so
that the media could "report on the public activities of public officials".13 Clearly,
the lack of such legislation and reform has impeded the media in Queensland. Bur
reatly, where is the demand for change. It does not exist. Some of our founding
editors must be spinning in their graves, S0 on one or other of those counts,
intimidation or failure to seek reform, the charge of gutlessness sticks. The media
cannaot have it both ways.

Resources

Applegarth mentioned the cost involved in legal action. That surely is a problem,
But it is not the only one. When you are talking about resources there just is not
time, and there just is not money for all this Woodward/Bernstein stuff. That
limits the media’s ability to set the agenda. On the other hand, there is an outfit in
town with no shortage of money - it is called the government.

What is more, the pressures we create 1o have more and more news rather
than better news leaves us totally vulnerable to the well-oiled PR machine. They
are members of our own unicn and they are only trying (o help. So we crank up
the treadmill and away we go, news on the hour every hour, no story is a story
unless it has got an actuality grab and so on.

Enter a government PR juggernaut. According to Juanita Phillips “the
State Government is second only to Queensland Newspapers as the State’s biggest
employer of journalists”t+ 1 tried to check the claim and contacted the
government's media and information office. After being shunted around 1 ended
up in the public service area. I was told that my request was not a problem -
twenty minutes to write a program to interrogate the computer, an overnight run
and I would have the answer tomorrow. But there was one thing, did 1 have $100-
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$150 to pay for it all? I told him [ was from Bond University, It did not help.

The government has a formidable media machine - press secretaries for the
ministers, public relations officers of all sorts in the various departments and
quangos, the Public Relations and Media Office within the Premier’s Department -
churning out PR material, advertising, promotions and the like.

Fitzgerald recommended an all-party parliamentary committee 10 monitor
the cost and working of ministerial and departmental media activities, including
press secretaries, media units and paid advertising.’s Perhaps one check on the
possible excesses of such operations might be to even up the balance a bit. After
all, a healthy parliamentary democracy relies a great deal on the strength of the
opposition. 1f we spend millions of dollars to keep the public informed about what
the government is doing, perhaps we should spend a bit more on what the
opposition thinks the government is doing and what the opposition thinks it might
do. I did discover that the Queensland Opposition and the Liberals have one
publicly-funded press secretary each.

And you ask who ends up setting the news agenda?

One of the really sad things about a public relations job (and I had a PR
function among others, with the Reconstruction Commission in Darwin) is the
ease with which vou can get a story run. You need contacts, of course, and you
also need to be well regarded. But it is true and I am not talking just about 1974, [
am talking about the 1990s.

There are cosy relationships that exist between ministers and others and
journalists. We have all heard the story of the minister who could phone in with a
story and after a brief word with the journalist, get put straight through to the copy
taker, What is so bad about that, when actuality grabs are recorded by PR staff
and phoned through to eager, perhaps lazy, but probably understaffed radio station
newsrooms? Where is the journalism in that? It happens - at least it has
happened. Not everyone is like that. Some certainly are not. But the pressures
are there for a story, a better story than yesterday, and a better story than thar of
the person at the next desk. These pressures totally subsume any concern on the
part of journalists to sit down and analyse what their relationships are with their
sources and what they should be. These pressures of daily journalism are partly
responsible for the arrogant lack of interest in self analysis and navel gazing.

Culture of Journalism

Commissioner Fitzgerald spent some time discussing the police culture that has
operated in Queensland for as long as anyone can remember and how it is
perpetuated.’s A not dissimilar culture operates in journalism. Both groups
operate the "cadet” system which sees young pecple inducted in their late teens
and trained in the tried and true methods of how to do the job and how to get on.
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Journalism does take some outsiders and even some graduates. But that is a
recent development. For the most part, intakes over the past twenty years have
been heavily weighted in favour of cadets.

The culture has been, and still is, passed on through the shop floor
socialisation process. News values and attitudes toward sources, among other
things, are handed on to newcomers by more senior staff. There is no
encouragement to self criticism or reflection. The ways of the past are the ways of
the future. Clearly it is time for a change. Too many people are tired of beat-ups
and second best. And the old arguments about deadlines, subbing stuff-ups,
ratings and circulation battles are worn cut. They are not good enough any more.
it is time for a change. But as | keep saying, you cannot go on blaming the media.
Our other institutions let us down too.

The Queensland Backdrop

The political system, so keenly developed by Labor in government, was turned
against it with devastating consequences. The Opposition became irrelevant,
devoid {at least uniil now) of leadership and wracked by constant attempis at
harikiri. The courts and commissions of inquiry even served to work against us.
Why, if the National Hotel Royal Commission and the Southport bookie case
failed to get at what was really going on, why is it so obvious that the Courier-Mail
should have done so? It had no power to compel or subpoena, No FOL. No
indemnities to offer. And this is where the charge falls down. The Courier-Mail
deserves no more blame than any number of other players in the game. Sure, it
deserves some blame, but not all of it by any means.

In weighing up the media's performance during the Bjelke-Petersen years
one has, at least, to consider the environment in which the media has opn_:rated. To
start with, the attitude was spread (and the media was instrumental in that process)
that to eriticise anyshing about Queensland (apart from the Labor Party) was un-
Queensland, unpatriotic, and treacherous. Anyone who criticised Queensland was
a ratbag. Any medja outlet who did, could expect reaction and retribution, both
official and unofficial. Such retribution embraced certain ridicule, possible loss of
audience or circulation, loss of dccess to information, and loss of revenue fram
gOveTnment sources.

All the issues just mentioned occurred, and they were always in the
background (if not very much in the foreground) for any journalist wanting to get
in and have a go. In explaining the realities of life for a media organisation in
Queensland, Applegarth noted back in 1986: "The Queensland media has some
aspirations to act as a Fourth Estate .. but is incapable of fulfilling that role
because in Queensland there is no liberal consensus to legitimate such a critical
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and instrumental function."1?

The Queensland syndrome was not just a state of mind that directed the
people running the show in George Street, Brisbane. The Queensland syndrome
permeated the State. This Queensland culture produced a most unhealthy
situation where the Opposition was treated very badly by the media. If the
Opposition put out a press statement, reporters would seek a reaction to it from
the Premier even before giving it a run as newsworthy in its own right, This kind of
journalism was common in the early to mid-1980s - and probably earlier.

Wallace certainly thought so back in the late 1970s. He said: "The real
story could well be that the Queensland news media has failed to play a politically
respansible role; that it has failed to take responsibility for the quality control of
the news it publishes; that it has left itself open to manipulation by well-positioned
sources and public relations personnel, and, most importantly of all, that
Queensland journalists have minimal awareness of this."1s

Heawv swff. But would John Wallace know? He was a teacher of
journalism,

Interestingly what he was talking about is the kind of journalism about
which the National Party Government complained during the 1989 election
campaign. They could not get a run with any good news, they said, because the
media were only interested in what Wayne Goss had to say.

It is as well to remember that the Courier-Mail was not the only media
outlet in Queensland during the Bjelke-Petersen era, There was not a lot else, but
there was Narionwide, for instance, on the ABC; Today Tonight on Channel 9; and
A Current Affair on Channel 7. And as a former member of that team has said,
"We tried but we failed." No one was really interested, least of all the people of
Queensland. Warm in the everlasting sunshine, full bellies, big mortgages, content
and apathetic Queenslanders. She’ll be right mate. Who gives a damn?

You have to do better than blame the Courfer-Mail. None of the others did
a lot better. Even when they tried. MNatipnwide produced the Kingsley Fancourt
story, for instance.1? All we got in the end was the Police Complaints Tribunal and
what did that produce? And what did Fancourt and Campbell get for doing their
civic duty? Simply put, they got a message - get out of town. And they did and
Queensland got on with the good life. So you cannot just blame the media. But
why did this story not take off? Is it the media who sets the agenda? Again, the
turkeys had a victory because of some of the media attitudes toward competition.

Competition

The competition that has existed between the various outlets has not worked
necessarily to everyone’s advantage. There has not been enough support from
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some media for someone else who got onto a good story - a story like the Fancourt
revelations. Indeed, it often seemed to be the case that a story would not be
touched by one organisation purely on the grounds that it had been broken by
another organisation, The storics that were followed up were not always the ones
that mattered - or might have produced results. That form of competition is stupid
and serves journalism very badly. Again the National Party Government in earlier
days was a past master at denigrating anyone who got onto a good story. That did
not help the cause of journalism either because it became fashionable to snort at
programs like Nationwide and Jane Singleton. Many stories died for these reasons.

The reverse is true, but, oh so infrequently, and no better example exists
than the media’s performance during the ten days between Russell Cooper's
ascendancy to the throne and his eventual decision to implement Fitzgerald's
recommendations. There is no doubt in my mind at least, that the media was
mightily influential in helping Mr Cooper make up his mind. There is also ne
doubt that had some of his ministers, who simply could not wait to shoot off their
mouths, shown more discipline, the media might not have been nearly so valuable
and influential. And that is the worry. It took a lack of discipline to set the media
baying. Had foot and mouth disease not struck Mr Lester, Mrs Chapman and Mrs
Nelson and lock-jaw Mr Cooper, we might not have seen such a worthwhile result -
although that is not a foregone conclusion. But in the end, the Nationals were
dragged kicking and screaming to support the Fitzgerald process rather than its
preferred option of seeing it "go to buggery".20

Here was a case of the media actually performing - putting people on the
spot, hitting them with questions and actually appreciating the import (or stupidity)
of their answers. They did not roam as a pack, but they were following the breaks
created by others, And when you have a minister like Mr Lester, everything is on
your side. You have just to keep bowling them up and the chances are he will hole
out sooner or later,

The other aspect of competition, the concentration or diversity of outlets,
needs to be considered as well. There was no real newspaper competition
throughout the Bjelke-Petersen reign. And the newspaper is most important in
considering the setting of agendas. The electronic media look to the newspaper
for their daily raw material - not totally, I know, but significantly. And there was
only Queensland Newspapers. When the Daily Sun arrived, there was a change in
Bowen Hills and for a time there was an atmosphere of competition abroad, 1do
not get the feeling that there is any more.

The Queensland Government tried to exploit the situation by switching its
advertising away from Queensland Newspapers because it was not sufficiently
under the thumb. We needed more competition than we had and we need more
than we have.
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Tomorrow’s Agenda

Clearly some people in the media have adopted a new approach. There are
more challenges now to the pronouncements of government and a much less
fawning attitude on the part of reporters who once used to giggle (or was it cackle)
when the premier of the day focussed a derisory attack on one of their colleagues.
The Couwrier-Mail has a reporter doing nothing else but Fitzgerald follow-up
stories. ABC radio has toughened up its local afternoon current affairs output.
But radio and television news do not have or do not allow the time to deal with
anything in detail. Local current affairs on television has been pretty much handed
aver 1o The 7.30 Reporr and it has not had a record of doing much at length. So it
is better, but not vastly - and it could all change in a trice.

What we can expect is that journalists might reflect on their performance in
the last two decades, and on what they do in their daily working lives. There is not
enough self-examination in all sorts of areas of media practice and convention.
We simply are not nearly as good as we think we are.

The body politic in Queensland has gone through the Fitzgerald wringer
and look at what was squeezed out. Just imagine what would happen if we put the
media under the microscope of a royal commission as Ranald Macdonald
suggests.2i

Who sets the agenda is one thing, and the newsmaker has as much
advantage as the news reporter. But it is who sets the standard that is important, as
much in the media as in politics, and there is not enough concern about the
standard.

There are three things on tomorrow’s agenda - no more cosy journalism, the
best FOI legislation we can get, and defamation law reform.

Notes

1. D. Sturgess QC, chairman, Commission of Inquiry into Sexual Offences
Involving Children and Related Matters Report (Brisbane: Queensland
Gaovernment Printer, 1984).

At the time, McWilliam was News Director of Channel O, Brisbane.
Television journalist with Channel O.

£

il

Brishane Courier-Mail journalist whose articles on massage parlours and
illegal casinos set the scene for Chris Masters’ expose "The Moonlight
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The Role of the Media

Evan Whitton

The Fitzgerald vision for reform turns, and rightly turns on parliamentary
democracy, which we may define as honest government by the will of an informed
public. Even a cursory examination of the elements in that definition will show
that parliamentary democracy is a rare, if non-existent, commodity anywhere, but
thanks to the heroic efforts of, amongst others, Bill Gunn, Mike Ahern, lan
Callinan QC and Tony Fitzgerald QC, Queenslanders now have a chance to make
a new beginning. The role of the media will be crucial in making it happen.

It must be said that the Fitzgerald Report may seem to be just a tiny bit out
of balance; it assigns roles to lawyers that may go some way towards bankrupting
the State, but does not appear to understand the media's historic role in the
development of parliamentary democracy. Indeed, it dismisses the media in a few
rather perfunctory and partly inaccurate paragraphs. This is a matter for no more
than mild regret; ignorance of the true function of the media may be hardly less
usual among practitioners of journalism than amongst lawyers,

The challenge is thus to set down a few simple ideas and then to try to
communicate them to the citizenry, including the politicians and the lawyers, We
can but try.

Simple Idea Number 1: There is only One Electoral System That Can Begin to
Achieve Parliamentary Democracy

The Australian Constitution requires that members be "directly chosen by the
people”. Perhaps we can all agree on that. If we do, a respectable argument could
be mounted that all Commonwealth elections are unconstitutional. By definition,
a system in which electorates return only one member disfranchises nearly half the
voters; their views are not represented in the House. The Senate has a better
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system, but there electors can basically vote only for a party, not directly for
individual members.

It follows that electorates should have more members than one, and they
should be elected by a form of propartional representation to allow various shades
of opinion to he represented. The best forms of proportional representation are
those used in Tasmania, which has successfully been using the system for more
than eighty years, since 1907, and in Ireland since 1937. The best indication of the
value of the Irish system is that the politicians have twice tried, by referenda in
1959 and 1968, to change it, but each time a majority voted to retain it.

The only problem with the Tasmanian method is that it is called the Hare-
Clark system. Having, for my sins, at one time been a newspaper editor, [ can
advise that the attention span of some in that unfortunate calling necessarily
averages about 2.4 seconds., Mention Hare-Clark and the eyes glaze over; it all
seems too complicated to comprehend; let alone convey to the readers.
Politicians are grateful for this. News executives should thus devote 2.4 seconds of
their time to directing some harmless grudge on the staff to bone us on the system
and present it clearly to readers (or audience).

The system in fact, is not complicated at all. Tasmania has five electorates
corresponding to the five Federal seats. Each electorate returns seven members.
Voters have a voice in filling casual vacancies; they are filled according to
preferences marked on the ballot paper. The major parties thus field almost
double the number of candidates they expect to get elected. The system obliges
the parties 10 offer voters a wide potential choice among their candidates.
"Robson’s Rotation” - printing ballot papers in batches so that each candidate gets
a turn in various positions on the ballot paper - ensures that the "donkey” vote does
not distort the result. There are no safe seats.

Interested parties trot out all sorts of arguments against the Hare-Clark
systems. I do not have time to rebut them here, but they are all spurious.

I cannet imagine why Tony Fitzgerald QC, having got a commitment from
Messts Ahern, Goss and Innes to implement his recommendations, did not simply
recommend the Hare-Clark system. Had he done so, any competent
parliamentary draftsman could have had the legislation ready on 4 July, the day
after Fitzgerald reported. The simplest approach would be to join every two of the
twenty-four Federal electorates into twelve State electorates, and to have seven
members in each. Everybody in the electorate except lunatics, and perhaps even
them, could thus hope that at least one of the seven might roughly represent their
VICWS,

As for the politicians and the not entirely faceless people who appear to
direct them, I trust that my colleague, Quentin Dempster, will, in his devastating
way, individually interrogate them along these lines,
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Question: Do you believe in parliamentary democracy?

Answer: Yes.

Question: Then you will recommend the Hare-Clark system of
proportional representation?

Answer: No,

Chiestion: Then you don’t believe in parliamentary democracy?

Answer: You mongrel! 1 know you are out to get the National

Party/Liberal Party/Labor Party.

A word of warning: if the media perform their role properly and public
pressure obliges politicians to accept the logic of proportional representation, their
fallback position will be to recommend a variation of it, called the "party list"
system, which is the one mostly used in Europe. When you hear the words "party
list", you should reach, if not for your gun, at least for that excellent weapon, the
egg, used by the good citizens of Warwick against that scoundrel Billy Hughes.
The "party list” does not give voters a choice of candidates within parties; it leaves
that privilege to the machine, in effect, probably Sir Robert Sparkes (President of
the Queensland National Party) or his equivalents in the other parties.

Simple Idea Number 2: The Press Invented the Institution of Parliamentary
Democracy

All media proprietors, editors, reporters, and teachers of journalism should have
those words stuck permanently in their hats and on the walls of their offices and
should meditate on them for a minimum of 2.4 seconds daily. The assertion may
come as a surprise to some, including Tony Fitzgerald but its validity is easily
demonstrated by reference to pages 153-155 of that useful work of reference, Can
of Worns II, and in a paper delivered in November 1989 at the Fourth
International Anti-Corruption Conference. [ crave the indulgence of the author in
briefly replicating here some of that data.

The modern British Parliament was invented in 1689, So far from engaging
in parliamentary democracy, the Parliament instantly became a centre of organised
crime, as defined; a group fo people acting outside the law on a continuing basis
for some benefit, including money, and which uses corruption as fundamental part
of its modus operandi. Politicians in the eighteenth century used bribery to get a
seal, accepted bribes for their votes; and, as a matter of routine, took part in
criminal arrangements. As the American journalist, H.L. Mencken observed,
accurately you may think, the only way to look on a politician is down.
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A necessary adjunct of corruption is secrecy. This was immediately
threatened when Daniel Defoe, as the first leg of his great quinella (the other
being his invention of the novel fourteen years later), invented modern journalism
in 1704. My mentor, S.C. Chandler, put it this way; the oldest, and sadly most
forgotten, rule of journalism is to tell the readers what is really going on. The
battle, in which the trade of authority had all the heavy artiliery, was joined. The
politicians used four weapons to prevent scrutiny of their corruption; they bribed
such proprietors as were amenable, and sought, by taxation, privilege and the libel
laws, to intimidate and break those who were not.  All those weapons, except overt
taxation, are still in use.

When journalists and printers sought to report the parliamentary debates,
the politicians claimed it was a breach of privilege, punishable by prison, to do so.
(In Queensland, no less than elsewhere in Australia, a simpler method and happily
less painful to reporters is used; the House rarely sits.) Some who persisted went
to Newgate prison. It was not until 1771 that pressure of public opinion in London
obliged the politicians to throw in the towel. By this victory, and against the will of
corrupt politicians, the press invented a measure of parliamentary democracy.

Thwarted on that point, the politicians were still able to use their other
weapons against the press. Overt taxation, by way of the Stamp Act 1712, was not
abolished until 1855. Walpole used the forerunners of MI5 to pay out more than
50,000 pounds (sterling) to newspapers in the ten years from 1732 to 1742. Piu
induced the Irish Governmenlt to vote its own extinciion in 1800 by bribing Irish
politicians with 3 million pounds (sterling) in cash, more than fifty new peerages,
and government sinecures, Patriotic Irishmen who objected were shipped out to
Australia. Alas, this had an unfortunate consequence; some of the descendants of
the patriots, who became dominant figures in Labor Party machines in Queensland
earlier and in New South Wales more recently, had as relaxed an attitude to
corruption - as just part of the rich tapesiry of life - as the traitors, and this has had
a deleterious effect on parliamentary democracy. Bribery is no doubt as much in
vogue as ever; certainly in the 1930s, even the late Adolf Hitler was able to buy,
for $400,000 a year, the editorial policy of a major United States chain of
newspapers.

And if all else failed, there was always the libel laws. The modern English
writer, Reyner Heppenstall asserted that the laws exist for the protection of rogues
in high places; John Alman, publisher of the London Magazine, put it this way in
the eighteenth century: "A man had better make his son a tinker than a printer.
The laws of tin he can understand, but the law of libel is unwritten, uncertain and
indefinable. It is one thing today, another tomorrow. No man can tell what itis. It
is sometimes what the King or Queen pleases, sometimes what the Minister
pleases, sometimes what the Attorney-General pleases.”
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And, he might have added the judges. Although the independence of the
judiciary was nominally invented by the Acr of Settlement 1701, Lord Francis
Williams observes in Dangerous Estate that "newspapers were at the mercy of
judges who often scarcely bothered to conceal their readiness to act as agents of
Ministers”.

In the circumstances, it is not surprising that the people of the United States
cut themselves adrift from the rottenness of England, its Parliament, and its legal
system. In 1791, the United States Congress passed the First Amendment 1o the
Constitution: "Congress shall make no law ... abridging the freedom of speech or
of the press .." This is the cornerstone of freedom of opinion, and hence of
parliamentary democracy in the United States. Australia is not so fortunate: the
defamation laws in this country derive from the wretched English laws. There can
be little doubt that the situation in Queensland would have got to the state it did, if
the media had the protection of the United States First Amendment.

There are three major planks in any program of checking the corruption of
rogues in high places and the activities of their colleagues in organised crime; a
standing commission on corruption; freedom of information legislation, and a
media unshackled by the laws of libel. Fitzgerald recommended the first two, but,
although he offered some disabliging remarks on politicians’ use of the libel laws
to stifle criticism, he unaccountably neglected to recommend the third,

Simple Idea Number 3: Having [nvented the [Institution of Parliamentary
Democracy, the Media have a Responsibility to Maintain or Restore it in the Face of
Those who would Subvert it by Corruption

We are all conservatives now. Indeed, it seems to me that, whatever political
allegiance journalists may claim - and I believe they should have none - they are by
the traditions of their trade, properly conservative in this area.

That good Dalby boy, Gary Sturgess, Director-General of the NSW Cabinet
Office, who, as architect of the NSW Independent Commission Against Corruption
(ICAC) and freedom of information, is a hero of all who believe in parliamentary
demnocracy, asserts that culture is as significant in the persistence of corruption as
structures may be in checking it. That is to say, an old lag in the trade of authority,
in a culture tolerant of corruption, can get a result by way of the wink and the nod.
Thus, however effective the new structures in Queensland may prove, the media’s
role will remain crucial.

Sturgess’ new state, true heir of the English system, was as rotten from 1792
as Queensland was from 1859; both offer important case studies of what happens
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when the media does not adhere to its responsibilities, and what happens when it
does.

The following chapter by Chris Masters, whose historic role in extirpating
corruption in both States could not possibly be overestimated, suggests some
strategies for tackling corrupticn. I add a few thoughts on this subject. It seems to
me that events in the past two decades suggest that the major requirements of the
media in reporting corruption - persistence and stamina, adequate time for
reporters, and two types of disclosure journalism, disclosure of facts and disclosure
of pattern - run in parallel.

Robert Bottom has persisted in reporting corruption and organised crime
since 1971. His work has been conducted at some risk to his life, but that is a
professional hazard. As Lord Francis Williams observed: "The estate of journalism
is a dangerous one. It ought to be so both for those who work it, and those they
scrutinise.” I offer no adverse remark on the stamina of some who may appear to
succumb to fatigue after a couple of years at the work. There are very few Bob
Bottoms in journalism anywhere in the world, and as few outside it. Bottom's
stamina on the other hand has achieved nothing more than a role in obliging
governments, without notable enthusiasm, to initiate more than a dozen major
inquiries touching on corruption and organised crime and along with the work of
Chris Masters and others, in changing the climate on corruption in New South
Wales and Queensland.

The technigues of such as Bottom and Masters include building up a
natwork of sources in the trade of authority who accept their responsibilities to the
institution of parliamentary democracy by being prepared to break, on a daily basis
if necessary, spurious confidentiality enshrined in the local equivalent of the
Official Secrets Act. 1 pause here to note that the Fitzgerald Report, which heaven
help us, does not have an index, was scathing on reporters who are “leaked"
information and who "delude themselves that they are not being used ... Both the
journalist and the source have a mutual interest: both want a headline ... ‘leaks’ ...
become a way of making the media act as a mouthpiece for factions within the
Government."t That may be, but it strikes me as a seriously limited view of the
way such as Bottom and Masters operate, and of the motives of them and their
sources.

The techniques of the second type of disclosure journalism, that of a
pattern, are summed up by the recent Pultizer Prize winner, Jim Steele, of the
Philadelpiua Inguirer. "The challenge is to gather, marshal and organise vast
amounts of data already in the public domain, and see what it adds up to." If the
typical sound of the fact-discloser is that of tireless feet crunching in the gravel,
that of the pattern-discloser is of files rustling,
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Over time, this sort of work may have a cumulative effect on the climate
and the culture. The work of Phil Dickie in the early months of 1987 seems to me
to have had elements of both techniques, and so prepared the climate for Chris
Masters’ thunderclap of 11 May, 1987 to have the effect it did. In this context, |
should also note Quentin Dempster’s great piece of pattern journalism in March
1986, "The Sunshine System”, which revealed a pattern of rottenness going back
seventy years. The only thing wrong with that documentary was that the ABC did
not have sufficient care for parliamentary democracy to repeat it every week until
its message was absorbed in the hinterland.

As it happens, I have done a little pattern journalism myself, but, as may be
imagined from the fact that 1 am essentially a reporter on Rugbhy Union, my
contribution was quite modest. However, I was pleased to be apprised of the
apparent effectiveness of the method when an eminent lawyer rang up to complain
about a little traverse 1 had made of something or other: "Why are you ringing
me?", I plaintively asked, "I'm just a harmless drudge scrabbling among the
vellowing files.” "I don't know about ‘drudge’,” the eminent lawyer said (I have to
be careful about the gender here), "but you're certainly not harmless.”

In combination, the various disclosures of Bottom, Masters, Dickie,
Dempster and others had an ineluctable logic that emerged in this State in 1987
and in New South Wales in 1988. In New South Wales, prompted by Gary
Sturgess, Nick Greiner ran an election campaign on a piatform that included
restoring parliamentary democracy via the three major anti-corruption planks
noted above. Nick Greiner may also have been encouraged in these noble
undertakings by Sturgess’ assessment that a crucial four per cent of voters are
thought likely to change their vote solely on a perception of the parties’ attitudes to
corruption. Ewverything else being equal, this would theoretically turn a 50-50
result into a landslide 54-46. Greiner has thus far implemented the first two (to
some embarrassment among some of his Cabinet colleagues), but his draughtsmen
appear to be finding the libel laws as complex as Mr Alman and his tinker found
them in the eighteenth century. Ewven so, the Greiner Government may thus
appear, at least theoretically, to be as close to offering parliamentary democracy as
any in the world.

We may hope that the local media, mindful of the fact that the press
invented parliamentary democracy and so has an obligation to restore it, adheres
to its responsibilities sufficiently to ensure that Queensland shortly follows suit.
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ADDENDUM
1. On using the media to buy respectability.

People in the media generally, and very often among the public, have an idea who
the crooks are, even if they cannot prove it. But the media can at least prevent the
crooks from buying respectability cheap,

Social pages are mostly a thing of the past in newspapers round the world;
in some places, to buy respectability you now have to actually spend a sizeable
sum, such as endowing a university chair. In Brisbane, the social pages live on; it
is still a cheap way to buy respectability by throwing a party and inviting the media.
The resulting photographs and breathless prose indicate that the person who threw
the party is a social leader, socially acceptable.

Media chiefs have an obligation not to allow their organs to be so cynically
used, and their customers to be so cynically abused. It also does their own
credibility no good at all among such of their customers as have a pretty good idea
that the person who got a flattering "write-up” is a crook.

. On use of the "This is bullshit” slug.

David Halberstam, in his book on the Vietnam War, The Best and the Brightest,
noted that the Saigon press corps religiously attended briefings by military flacks
who asserted that they were winning the war, The press knew the statements were
nonsense; they called the briefings the "five o’clock follies’, but they dutifully
reported their false assertions without comment,

Looking back, Halberstam thought the reporters were remiss in their duty
to their readers; they should have instructed the typesetters to insert a slug saying,
"This is bullshit", after every fourth paragraph.

Looking back over the Bjelke-Petersen years, it seems clear that the Bjelkist
regime’s longevity derived in part from the media’s failure to find some way of
using the equivalent of the bulishit slug. Even in these more enlightened days, we
still see the most outrageously false assertions being reported deadpan. This may
help the credibility of the speaker, but it does nothing for the credibility of the
media.

Notes

1 G.E. Fitzgerald QC, chairman, Commission of Inquiry into Possible Illegal
Activities and Associated Police Misconduct, Report (Brisbane: Queensland
Government Printer, 1989), p. 142,
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Tackling Corruption — Some Strategies

Chris Masters

There was a strategy for making it happen, for ensuring the Four Comers program
"The Moonlight State” had some effect. I cannot pretend it existed in my broad
consciousness when we were preparing the program, but it lurked somewhere in
the half-light and now, with hindsight, reveals itself a little more clearly.

I lived and worked in Queensland for some time and was familiar with an
annual cyclone of media reports about the excesses and hypocrisies of the Bjelke-
Petersen administration. They usually crossed the coastal border from the south,
rattled the window panes for a moment and disappeared, requiring a minimum of
mopping up. I used to puzzle about the lack of effect. The evidence was often
powerful. Joh would splutter some indigestible alphabet soup defence and nothing
changed. If anything, there was a slight, perceptible improvement in his
popularity. If the reporting was perceived as another snide, smart-arsed assault by
the southern media, then the southern media brought comfort to the enemy. In my
time in Queensland, 1 had seen how irritating the smart-arsed southern media
could be. I was anxious to avoid making the same mistake. We had 1o be fair and
we had to be seen to be fair.

It goes without saying the report also had to be powerful and accurate. The
slightest error was like a dead mouse in a delicatessen. It would be swept up and
eagerly dangled before the public as evidence that everything was contaminated.

I think Four Corners was also reasonably well served by a certain wariness
about public inquiries. We had been through a few before. Lawyers hired by a
government to inquire into a matter of potential grave embarrassment to that
government are not likely to forget who is paying the bill. There are a hundred
ways to ensure these things fail. The lawyers can fail to call the proper witnesses
and fail to ask the proper questions. The police assigned to conduct the field
enquiries can actively corrupt proceedings or through subtle mischief, ensure the
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silence of important witnesses. We anticipated such an inquiry, and in the post-
script to the program, we said so.

There were some anxious days soon after the program was broadeast.
Throughout the entire three months of research, a stumbling legion of morally
exhausted former policemen told me to go home. They had little patience for the
exercise, seeing only more pain, “Today's news is tomorrow’s wrappings. The
public don’t care anyway", they told me wearily down the telephone. A half-baked
expose could cause even more harm. Witnesses who were encouraged to come
forward would be shot to bits, thereby ensuring no other fool would take a similar
risk for at least another decade.

Despite my stern call for a proper public inquiry, I cannot say I was
particularly optimistic. After three months, I had caught some of their defeatism
and cynicism. As anticipated, my telephone rang constantly for a week afier the
program was broadcast, This is something else experience had taught us. A report
like this can act as a lightning rod for more valuable information. We were careful
to have people there to take the calls. Most of these callers are nutiers and the
exercise can be tedious, but it was worthwhile and it did deliver more helpful
evidence.

The next problem was figuring out what 1o do with the evidence. The
summons to Queensland to appear before this fledgling inquiry was not met with
enthusiasm. Like the Queensland Government which appointed him, 1 knew little
of Tony Fitzgerald and expected even less. The ABC legal department, with
wisdom and fiscal courage, appointed a Brisbane barrister, Bob Mulholland QC, 10
offer us some protection. Mulholland is an exceilent barrister and a good man. 1
suspect he was happy to work "with the angels”, Certainly, he did so for a much
smaller fee than he would have attracted elsewhere.

The most important strategy we learned was to withhold some important
evidence. The best way to peel back a layer of whitewash is to be in a position to
produce the very evidence they say does not exist. Our research uncovered a range
of peaple in the brothel community angry enough to talk if they felt it was safe to
do so. The evidence was sufticient probably, to have allowed us to name three
policemen,

Two were connected to the Licensing Branch: Sergeant Harry Burgess and
Inspector Allan Bulger. The other was their superior, Assistant Commissioner
Graeme Parker. One reason [ left them out, particularly in Burgess’ case, was that
I felt they would be held up as sacrifices. They couid be publicly punished while
the system which created them escaped unscathed. We were certain the system
was more the villain than the individuals, but the evidence on the individuals was,
at the least, a good starting point for a serious inquiry. Some of this evidence came
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our way before the program was broadecast. Some more filtered in following the
transmission.

I left our Sydney office dragging my feet to the "Inns of Count” building in
Brisbane. When 1 emerged from the lift I was met by a lawver of slight
acquaintance, who grabbed me by the lapels and told me with fierce sincerity, that
if I did not have strong evidence, | would be carried out of town on a stake. I
began to get an inkling some of the lawyers here at least, might be allies rather
than enemies. There was an unexpected motivation within Brisbane's legal
community to correct some obvious public ills. [ was not used to lawyers
demonstrating a great degree of collective public conscience.

Mulholland did a good job encouraging me to cooperate with Fitzgerald
and his team. [ was equally forceful in persuading the lawyers to be very careful
about the police assigned to assist the Inquiry. It was naive to imagine all of them
could forget their loyalties overnight. It was reasonable to presume some would be
required to report the progress of their investigations to the Queensland police
hierarchy. Ultimately, the Fitzgerald lawyers received courageous and loyal
service from the police investigators but the initial caution was justified,

One obvious problem was that the witnesses in the criminal community,
those in the brothel and illegal gambling trade were not geing to cooperate with
police, when they knew police were part of the same corrupt system. Some of the
witnesses could be persuaded, with difficulty, to meet the lawyers.

I have often thought the first such meeting, which occurred weeks after
"The Moonlight State” was broadcast, every bit as important as anything within the
program. Two women who worked as receptionists at a brothel agreed to a
meeting. I arranged for them to collect me. They arrived in a gleaming BMW, a
pair of well dressed Brisbane "yuppies”. One had taught high school, the other was
a sensible, successful businesswoman. The lawyers were impressed too. The
women were excellent witnesses, speaking cogently and without embellishment of
the murky details of the brothel trade and the palice protection system. 1 felt the
loss of innocence in that room.

A good month of hard work followed that program. This is time and space
the media does not normally provide. Mostly, we have to clock on to the next
story. Four Comers travelled about Brisbane and the hinterland meeting new
witnesses. When appropriate and possible, we introduced them to the Fitzgerald
lawyers.

My role wound down as the Inquiry hearings got underway. Colleagues like
Evan Whitton and Quentin Dempster did a marvellous job shadowing the inquiry
developments and helping make the rest of Queensland as angry as they were.
Quentin sensibly encouraged me to cooperate with Phil Dickie of Brisbane’s
Courier-Mail. As far as I was concerned, the image of the Courier-Mail and Phil
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Dickie as modern heroes, belonged more to the realms of popular fiction than
anything derived from fact. [ was angry about some things and unjustifiably jealous
about others. Suffice to say there was value in cooperating rather than tearing
each other to bits.

I moved on to other stories with a little less energy, but a little more
confidence, believing I had polished some of these "anti-corruption” skills. The
next time it did not go so well. A report about corruption in the South Australian
police force whimpered while Queensland roared. There are numerous reasons
for this. My report had a premature birth being pushed to air before I could
collate all the available facts. The South Australian Government brought off a
pre-emptive strike by announcing an inquiry by the National Crime Authority
before we went to air. Now, eighteen months after the report, a comparatively
small police corruption problem, certainly by Queensland standards, is still
awaiting effective action. One lesson of the Fitzgerald Inquiry which echoes
through the cabinet rooms across the land, is never play a wild card like Fitzgerald
again,

S0 now we have to devise new strategies and it will not be easy. The next
time a povernment agrees to an inquiry which precipitates its own demise, it will be
an even greater miracle than the last.
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The Media — A Lot to Answer For

Phil Dickie

I believe it is appropriate for me to tell you my basic position on some of the issues
I deal with in this chapter. First of all, it is my belief that the job of the media is to
tell the public what is really going on. For the working journalist, this must be
done under considerable constrainis, be they technical, legal or institutional. If 1
can borrow a phrase used by Evan Whitton, the art is one of "getting it in, without
committing either libel or adultery”.

This is a multi-level process, with the first level being the reporting of what
happens day to day. This is the bread and butter of the media and I suppose we do
a fair to middling job of picking the significant occurrences out of a host of daily
announcements, happenings in courts and parliaments, selective [eaks and so on.

There is another level where what is occurring is being obscured from the
public view for a host of reasons that can include national security, commercial
confidentiality and outright eriminality, Here the journalist’s job is to ferret out
the facts that someone, somewhere does not want revealed, and report those facts.
It should come as little surprise to anyone that those occurrences are not nearly as
well reported as the facade of announcements and events, and that a proportion of
such facts only comes to light vears after they occur. This is the enterprise known
generally as investigative reporting.

The final leve] is where a journalist sits down, assembles and works out
what isolated occurrences add up to. This, which could be called reporting the
overall pattern, is the sort of journalism most feared by those with something to
hide. Tt needs a great deal of space, which often is not particularly available on the
broadsheet or the broadcast band. It also runs the risk that readers and viewers
are often perceived to have a greater attention span for new revelations about the
loves of a distant royalty or members of the acting fraternity, than they have for
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detailed analysis of the deings of supposedly respectable businessmen, elected
public officials or public servants,

This might be categorised as the conflict between an entertainment function
and an information function in the media. This intrudes also into another style of
journalism which is often misnamed investigative journalism. 1 call it the
"breathless” style of reporting and it consists of sensationally worded "revelations”
of nothing at all. The hallmarks of it are that an unnamed source alleges that
unidentified villains, have been, are, or are about o be, involved in unspeakable
actions which are never quite specified. At its worst, this is an excursion into
fiction. At its best, it is still an expression of laziness in that the journalist, who
may be identified by a large byline with “exclusive” written over it, has done no
checking of his or her own, into the source or the allegations. Ewen if the
allegations have some basis in something, this type of story, identifying no one and
being specific about nothing, has all the impact of a marshmallow cricket bat.

There have been plenty of these stories about corruption in Queensland.
They have achieved nothing. When the first edition of my book The Road To
Fitzgerald was released, one Melbourne bookseller promoted it under the
headline: "Queensland. Beautiful one day, corrupt the next.” The reality is that
Queensland has long been corrupt but only recently perceived 10 be so, This
failure of perception is a failure of the media. I bave been asked to describe how
the media brought on the Fitzgerald Inquiry. I make no apologies for including
the media’s failures as well as its successes.

The starting date for this analysis is the mid-1950s, when Labor
governments who had presided over and participated in corruption for decades,
gave way to a coalition of the Country and Liberal Parties. Some members of the
Queensland Police Force were then engaged in, among other activities, collecting
bribes from SP bookmakers, organising robberies and fencing stolen goods. Some
of the maney collected as bribes in country towns is alleged to have found its way
into something loosely called a "Premier’s Fund'.

One of the first tasks of the new Government was to appoint a new police
commissioner. It chose the Criminal Investigations Branch (CIB) superintendent
Frank Bischof, possibly because he was a Protestant and it had long been agitating
about Catholic influence in the police force and public service. More significantly,
Bischof was chosen despite complaints from at least two police officers that he was
corrupt. These complaints were known to the Australian Labor Party Opposition
and quite probably to some journalists. The dominant impression one gains from
reading the news reports of the time is, however, that Bischof was a public spirited
man much given to lecturing wayward juveniles on the error of their ways. Bischof
later gave this job to a protege, one Terry Lewis. Both earned the accolade
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"Father of the Year". This was remarkable in quite another way as well - Bischof
had no children of his own, or at least not with his wife.

Some of Bischof's other proteges, one Tony Murphy and one Glen
Hallahan, were acquiring the media reputations of being the best detectives.
These police often associated with journalists in hotels, racetracks and clubs. It is
a point worth making, that some police who are later suspected or revealed as
corrupt have cultivated journalists to the extent that they have become almost
media legends. Later, as in the case of Fred Krahe (New South Wales) and Glen
Hallahan (Queensland) some of these police, even when retired in semi-disgrace,
were able to use their contacts to land short term jobs in the media. [ took a close
look at this milieu in Bischof-era Queensland and found a group of associations
around one particular hotel which included detectives, journalists, SP bookmakers
and nightclub managers. Some of the people in that particular fraternity went on
to notable careers in the police force, the media, politics, crime and development.
Now I am not saying that these associations are necessarily sinister, but their
ramifications can be detected through the years. It is interesting to note an
Australian Institute of Criminology paper of a couple of years ago found that
journalists who have exposed police corruption generally worked outside the usual
police rounds.

Bischof and seme of his troops got themselves into a spot af bother over
supposed goings-on at another hotel, and this was the subject of the Gibbs Royal
Commission into the National Hotel Allegations 1963-64. The rorts that were the
subject of the Royal Commission’s Terms of Reference were said to be comman
knowledge at the time and do seem to have been the actual state of affairs. The
Commission found to the contrary, possibly partly through being subverted by the
police and not assisted by the public. The media restricted itself to reporting the
evidence faithfully. When Shirley Brifman exposed the paolice rorting of the
Inquiry years later, no one in the media went back to the original reports of the
commission to see how her claims stood up. This exercise was actually done, by
citizen Peter James who privately published a book, In Place of Justice. The book
itself should have aroused wide media interest but its release was generally
ignored.  Another opportunity for going back and re-examining the Royal
Commission was lost when the media contented itself with simply reporting Tony
Murphy’s perjury trial, Brifman's suicide and Murphy’s comments after the case.

When Whitrod was appointed, the media was quite amenable to being used
uncritically in the various police union campaigns against him. No journalist,
except later Evan Whitton, drew the connections between some notable union
figures, their statements and campaigns, and Whitrod's campaign against
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corruption. Some of Whitrod's senior police are still quite bitter over their
treatment by the media in this period. However, the Scotland Yard Inquiry and
the Southport case, where those accused of corruption successfully employ the
tactic of accusing their accusers of corruption, was extremely well reported. To
honest police in those days it very much seemed that the media favoured the
corrupt and their fellow travellers.

In 1978-79 and later, two inspectors named Hicks and Jeppesen both
contacted a number of journalists and found them reluctant or unable to take up
their allegations. Articles to the detriment of both found their way into the
newspapers at critical times, however, and not surprisingly, both declined to have
anything further to do with journalists, including Chris Masters and myself, in later
years. Murphy appears to have exaggerated in the media his role in the 4nog and
Mr Asia drug affairs in this period, but Keith Wright's remarkable parliamentary
statement on SP bookmaking was just blandly and fairly briefly reported along with
denials from police superintendent Atkinson and SP bookmaker, Stan Saunders.
To my mind, which might be coloured by hindsight, there were enough details and
leads in this statement to form the basis of a media investigation. Properly done,
this could have forced some action; instead it became another missed opportunity.
There was always a story lurking in police promotions and non-promotions,
particularly for those journalists aware of the old Consorting Squad dynamics in
pre-Whitrod days.

Junior officers in the Narcotics Bureau provided a lead to media stories and
parliamentary comment that led to the extension of the Williams Royal
Commission. The Royal Commission’s Report left a host of unanswered questions
and leads which themselves could have been followed up, but were not until I did
so eight years later with the Fitzgerald Inquiry in full and spectacular swing.

The Mareeba area drug connections, just as potentially potent as the
Griffith area drug connections, have received only fitful attention over the years,
most competently from a freelance reporter named Greg Chamberlin, now editor
of the Courier-Mail.

The media performed rather better in the period 1982-85, initiating, rather
than just reporting, some allegations of corruption. Investigations begun were not,
however, generally persisted with nearly long enough. 1 started work as a
journalist in this period and have to plead an element of mea culpa. Labor
politician Kevin Hooper’s allegations (not all of them correct) were reported
rather than investigated, although the Courier-Mail did take the trouble to locate
and describe the illegal casinos that were said to exist. The ABC Nationwide
(Fancourt-Campbell) reports of March 1982 were good journalistic work which did
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result in the Police Complaints Tribunal. There was a missed opportunity here,
however, in that noone detailed the links between the "mafia godfathers” named by
Hooper, and the involvement of the same persons in the Fancourt-Campbell
allegations of payments. The writs flowed in and the stories stopped. But the
statements of claim lodged by Murphy and Lewis told their own story - eventually -
after Evan Whitton and I dug them out of the Supreme Court registry,

In 1985 Courier-Mail reporter Tony Koch did some excellent work on male
brothels in Brisbane and helped provoke the Sturgess Inquiry into Sexual Offences
Involving Children and Related Matters 1985, Koch’s work made the advance of
tying in legwork of his own to what was gleaned from his informants, but the
investigation could have gone much further. If he had taken the references to
"Hector" as a lead for a tramp through Corporate Affairs and the Titles Office, he
could have anticipated the Sturgess Report and my own profiling of the vice
syndicates. The Moore-male brothels scandals showed how effectively media
investigations and politicians using parliamentary privilege could complement each
other.

This is one important factor in why Queensland’s media has not performed
as well as that in other states. There an allegation will be raised in one forum,
kicked along a bit further in the other, and this process will continue until the
scandal is more or less sufficiently exposed. In Queensland, Parliament has been a
relatively ineffective forum sitting for lunatic hours over well-separated periods of
derisory duration. The minuscule periods of "question time" have been and still
are, effectively stuffed with Dorothy Dix questions and long rambling dissertations
by ministers. Adjournment debates after midnight are not likely to be well
reported in the media. There were no all-party committees of review and the
Auditor-General, in theory an officer of Parliament, has, in fact, answered mainly
to the Executive, A general style of auditing (called flick and tick) that focuses on
whether amounts add up correctly and are charged against the correct account, is
also unlikely to detect gross impropriety. Far better that the auditor also asks how
and why money is spent.

What Sturgess said on the vice industry quagmire was again reported at the
time and insufficiently followed up. His code numbers cried out for identification
but no journalist turned to the task. A year later [ started my overall investigation
of vice, casinos and the Licensing Branch, but | had identified the players through
searching the public records before I realised I had duplicated the Sturgess work.
If T had been a bit more alert a year earlier, I could have sayed myself something
of a slog.

What I have said about the reporting of allegations against police was also
true of allegations about political figures. There was some highlighting of the
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strange influence of Sir Edward Lyons, with his drink driving charge, TAB
shenanigans, judicial lobbying and National Party wheeler dealing. Sunday Mail
journalist, Cedric Allen had a lot to do with digging out some of the facts and quite
a bit was leaked in Parliament, to the great advantage of the probable leaker, Russ
Hinze. But the journalist who put it all together was Evan Whitton and his work
was published in a series in Sydney and generally ignored where it mattered, which
was in Brisbane.

Quentin Dempster of the ABC did an excellent job of detailing how the
State worked in a television program going under the title, "The Sunshine System".
That program was something of a watershed, but Queensland's other media
greeted it with a resounding silence. The same thing generally happened with
some excellent Four Comers episodes over the years. The national media broke
the story; the Queensland media failed to follow through.

And that was one of the differences in 1987, when media enquiries did
produce a result. Key elements of the national and the local media were then
working along the same track. There were other important differences from the
media work on corruption of earlier years. One of those differences from my point
of view, was that I was not reporting allegations and their inevitable denials. I was
detailing the results of prolonged investigations. What was being said in the
articles was factual and undeniable. The other difference was persistence. [ was
not about to let the story die - it was a matter of building a case, brick by brick.
One story led to the next. Each publication brought forward fresh informants.
After a while, each publication was producing a reaction which itself demonstrated
the nature of the system, whether it was an illegal casino hastily moving house or a
police assistant commissioner issuing a writ. And all the time the Four Comers
cameras were rolling away preparing for their decisive intervention. Evan Whitton
has referred to "The Moonlight State" as a program that was "detonated" rather
than merely shown. It is a fairly apt description.

To recap briefly:  Sir Joh Bjelke-Petersen and the National Party
confounded the pundits by winning a second term in office in their own right in
November 1986. Chris Masters, who was then with the ABC Four Comers
program, had been to Queensland to spy out the lie of the land after receiving
information about an attempt by one Queensland Bureau of Crime Intelligence
officer to bribe another. In that period Four Cormers had also done an excellent
program on the inadequate performance of the Queensland Police Complaints
Tribunal which, as usual, had been largely ignored by the Queensland media.

My background was one of living on the fringes of Fortitude Valley, having
taken a National Party backbencher on a tour of the area and as a result, engaged

Property of University of Queensland Press - do not copy or distribute



The Media — A Lot to Answer For 55

in a paper dispute with a senior police officer on how styles of enforcement lent
credence to generalised allegations of corruption,

After the election, a chief of staff, with his mind on a story intended as
sensationalist trivia more than anything else, asked one journalist then another to
find out who owned a building which contained Brisbane's most prominent brothel.
He called the building "Sin Triangle". The job was passed down to me and I used it
as the excuse to do a wide-ranging investigation on who controlled the vice
industry.

In a newspaper article on 12 January 1987, I identified those people and a
proportion of their interests. The Deputy Premier and then Police Minister, Mr
Gunn, he who so often now claims credit for the Fitzgerald Inquiry in the pages of
a certain credulous tabloid newspaper, dismissed that story with the immortal
observations that there was no evidence that massage parlours were used for
prostitution and there was no evidence of any organised crime involvement in
them. This was a response of the time-honoured kind and in Queensland it had
usually meant that that was the end of the story. However, in this case it was not -
the train started heading downhill and in due course a lawyer named Tony
Fitzgerald who may not have even read that article over his breakfast table, was
called in to be the driver.

The general media response to the article was as usual - Brisbane’s
television stations set up cameras outside brothels to record the police raids that
would close them. Of course, they were not closed. To my mind the only thing to
do was to quietly continue the investigation. From that point on, however, I had
some help, first from an ex-Licensing Branch officer, one Nigel Powell, and later
and less directly, from an ABC Fowr Comers team, which bounded back up to
Queensland demanding to know who had written this article.

The three elements had come together - a whistleblower or two, one tiny
part of the local media, and an influential part of the national media. 1 wrote a
further succession of articles building on that first one and Four Comers detonated
a program which forced a response from the Government. The legal profession
then exerted its influence to ensure the inquiry was a real one, not a whitewash.

The Fitzgerald Report recommended wide ranging institutional reform in
Queensland. The media is undoubtedly one of the significant institutions. To my
mind, Fitzgerald could have been much more critical of the institution of the
media than he actually was. There have been some improvements in the media as
a result of the Fitzgerald process, but not nearly enough.

My own work and that of Four Comers demonstrates the value of proper
investigative work by journalists. That is, do not rush straight into print with just a
politician’s or informant’s word, but corroborate and corroborate.
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This is time consuming, expensive and often leads down dead ends. Overall, it is
not fostered by any of Queensland’s media organisations.

My own experience is this. I have had support from some individuals within
Queensland Newspapers (notably editor Chamberlin) but the organisation as a
whole has been tolerant rather than supportive (that is, I can work in this way if [
s0 insist, but have to fight and struggle for resources as basic as secure filing or a
desk. Never mind that those doing equivalent work in the Sydney Morning Herald
and the Age have offices of their own and can call on the support of other staff.
But if you win an award or write a book, we will blow the trumpet). The toleration
of investigative work by individuals is not, in my book, a commitment 1o
investigative journalism.

I believe that an effective commitment to investigative journalism by media
organisations is one component of the long term campaign against both organised
crime and institutional corruption.  Another is better journalism overall,
particularly that which militates against the bland reporting of statements without
even the most cursory examination as to their truth or probability. The media
should not be so content to be so used by public figures.

Journalist selection and training would also seem to be in need of some
attention, though here 1 cannot speak from first hand experience - 1 was never
educated or trained in the profession. It does, however, seem to me that talented
and committed youngsters often miss out because they do not know the right
people or have the best school pedigree. Journalism has an image as a glamour
profession - a lot of recruits who are disappointed that the reality does not match
their image pass through to ludicrously well-rewarded pseudo-journalism in
government, television or public relations.

1 am not particularly competent to comment on television, but my
impression is this: if newspapers cover important issues in a trivial way then the
coverage they get on television is vet more trivial (Four Corners, Quentin
Dempster's 7.30 Report and some other programs are emphatically exempted from
this gross generalisation). Triviality does, however, seem to be rewarded by ratings
success. It is a conundrum, but full marks and support to the strivings of the
Australian Broadcasting Tribunal.

Defamation actions do not prohibit investigative journalism as is sometimes
supposed, but they do inhibit it, probably for proprietors more than journalists.
Many writs result from careless or sloppy journalism or sub-editing and the writ
here is usually as indefensible as the original article. A glance down the list of
those who have sued shows, however, that the writ for defamation is a favourite
resort of villains and that politicians and police officers are two of the largest
categories of people who sue.

There are strong cases for significant reform of the law, basically because,
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while it is extensively resorted to by villains, it also fails to protect anyone without
significant financial resources from unfair treatment by the media. The issue was
studied by the Australian Law Reform Commission but no government of any
political complexion has seen fit to take up the Commission’s recommendations or
do anything much other than host numerous seminars on the subject. It is
undeniable that writs, even where ultimately defensible, are a large cost, time and
resource drain on any form of investigative journalism. Reform would be welcome
and should be a priority of any government claiming to be accountable.
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Judicial Culture and the Investigation of

Corruption: A Comparison of the Gibbs

National Hotel Inquiry 1963-64 and the
Fitzgerald Inquiry 1987-89

Ross Fitzgerald

Dr Fitzgerald made the following statement prior to the delivery of his paper at
the Fitzgerald Vision for Reform Conference, 29-30 November 1989, in response 1o
media reports that files compiled by the Queensland Police Department’s Special
Branch had been destroyed.

PROLOGUE
Secrecy Is the bottom line of corruption. Let me repeat! Secrecy is the bottom line of
cormuption.

What I am about to say distresses me more than most of you would care to
realise, but at a conference dealing with Fitzgerald's vision for reform, it is crucial to
put what follows on the public record.

As a citizen and an historian concermed with telling the truth about what has
happened in the past, the recent irretrievable destruction of Queensland special branch
files, days before a state election and before the Liberal or Labor pariies could bring in
Freedom of Information legislation, appatled me beyond belief.

When I listened to Sir Maxc’s defence of this action, like many others | was
speechless.

As Sir Max is a person of absolute ntegrity, | can only assume his support of
the shredding was either an eror of judgment resulting from Sir Max’s lack of
knowledge of the political history of this State, especially since 1949, or that he was
grossly misadvised as to the nature and content of the files.

How can one learn from the mistakes of the past if the public record i3
destrayed? And do not be mistaken, those 22,000 or so files would have produced

ample evidence, at the very least, that the state special branch of the highly politicised
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Queensland Police Force acted not as a servant of the law, but as an arm of the
National Party Government of the day; as, in effect, a secret police.

It is saddening to say so, but such a precipitate destruction of the special
branch files seems to me to be a notably inauspicious start both to cleaning up the
cesspit that was Queensland’s political culture, and to bringing about a situation
where, as Tony Fitzgerald wished, the truth about the workings of this state can be told
and rendered intelligible.

But it is not possible to leam from the past if the record does not exist.

"Justice is not a cloistered virtue: she must be allowed to suffer the scrutiny and
respectful, even though outspoken, comments of ordinary men." Lord Atkin,
Ambard v. the Attorney-General for Trinidad and Tobago, 1936.

A central dilemma facing those investigating corruption is determining what
procedures - political, investigative and judicial - can be used to detect, expose, and
excise corruption from public life. A fundamental problem is that networks of
organised crime and corruption are built up in and sustained by existing political,
police and judicial routines. Corruption does not so much work against the
prevailing social system, as work with it, finding a protective niche in its routines.
The Hon. Gerald Edward (Tony) Fitzgerald QC has, for example, pointed to the
existence of a police culture. Its assumptions and unwritten codes of behaviour
shielded the corrupt who used their extensive working knowledge of routine
investigative, administrative, political and judicial procedures to further their
collective aims.!

In adopting certain innovative procedures in conducting the Commission of
Inquiry into Possible Illegal Activities and Associated Police Misconduct, it could
be argued that Fitzgerald was also implicitly addressing the role of what I shall call
a "judicial culture” in the investigation of corruption. Fitzgerald recognised the
need for commissions of inquiry to be quasi-judicial; that is, to be effective they
demanded stepping outside the normal bounds of judicial procedure. The
fundamental task of a commission of inquiry as Fitzgerald understood it was not to
determine the guilt or innocence of individuals; rather, it should be an
inquisitorial attempt to determine the truth. It must be a wide-ranging inquiry,
rather than the investigation of particular allegations conducted on an adversarial
hasis.

When the structures of reform in the criminal justice system of Queensland
are being put into place, it is vital that the effects of judicial culture on the conduct
of public inquiries be subjected to more explicit debate. This is so for a number of
reasons.

Firstly, the Fitzgerald Inquiry did not address the role of judicial culture as
explicitly as it did the police culture. This is understandable given the priority of

Property of University of Queensland Press - do not copy or distribute



Judicial Culture and the Investigation of Corruption 63

investigating police misconduct. Nevertheless, the idea of a judicial culture - a set
of assumptions and codes of behaviour governing the judiciary - was implicit in the
formulation of the innovative procedures by which the Inquiry was run.
Specifically, these innovations addressed the failure of the formalistic judicial
procedures, adopted by Justice Harry Talbot Gibbs in the 1963-64 National Hotel
Inquiry, to remove key corrupt players from the field of play in Queensland and
beyond.

Fitzgerald also made explicit reference to the judiciary in his
recommendations for a Criminal Justice Commission (CJC).2 A good deal of this
section in the Report deals with Mr Angelo Vasta QC, who was permanently
removed from the Supreme Court following the Parliamentary (Judges)
Commission of Inquiry conducted by three retired judges: the Rt Hon. Sir Harry
Talbot Gibbs, the Hon. Sir George Hermann Lush, and the Hon. Michael
Manifold Helsham. Indeed, the fallout surrounding Vasta, the Fitzgerald Inguiry,
and the Parliamentary Judges Inquiry raises some further questions regarding
judicial culture. Briefly, if a comparison of the National Hotel and Fitzgerald
Inquiries demonstrates that judicial culture is inimical to the success of
commissions of inquiry, then that problem is compounded in the case of inquiries
into the behaviour of judges. As il turned out, the Parliamentary Judges
Commission has confused rather than clarified the public's perception of the
judicial culture’s own understanding of appropriate standards of conduct.

Indeed, if there is a common thread to be found in a comparison of the
National Hotel Inquiry, the Fitzgerald Inquiry, and the Parliamentary Judges
Inquiry, it is the complete inappropriateness of the application of formalistic
Jjudicial procedures and the judicial ethos to inquiries into corruption,
Consequently, a discussion of judicial culture must be part of any context-based
approach to structural and procedural reforms in criminal justice.

The National Hotel Inquiry

Continuing to play the game is not the way to get corrupt players off the field. This
is the central procedural lesson to be learnt from the failure of the National Hotel
Inquiry. In hindsight, that failure can be seen as monumental. Rather than
exposing corruption, it probably had the opposite effect of emboldening key
corrupt players. Hence, in his Report, Fitzgerald observed that the list of police
officers represented at the National Hotel Royal Commission included many who
were again the subject of allegations in 1987 and 1988; for example, John William
Boulton, Graeme Robert Joseph Parker and Jack Reginald Herbert "who have
now admitted corruption, although Parker and Boulton deny, unconvincingly, that
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they were corrupt at the time of the National Hotel Inquiry."s Such a comparison
of personnel only confirms, in hindsight, the degree of failure. But even without
the benefit of hindsight, the National Hotel Inquiry was doomed to ineffectiveness
by narrow terms of references inadequate investigative powers and procedures,
and the absence of witness protection or indemnities.»

The Inquiry had been set up to investigate specific allegations of police
misconduct at the National Hotel, initially raised in the Parliament by lawyer and
ex Deputy Mayor of Brisbane, Colin Bennett, Labor MLA for South Brisbane. At
the end of a speech on conditions in the police force on 29 October 1963, Bennett
made a passing claim that senior police officials were drinking after hours and
condoning prostitution at Brisbane's National Hotel” On 11 November it was
announced that a Royal Commission of Inquiry under Justice Harry Gibbs was
instructed to look into the allegations. After conducting the Inquiry for seven
weeks, commencing on 2 December 1963 - that is, with virtually no time at all for
preparation - the Commission concluded that the laws relating to the sale of liquor
had been breached without the detection or intervention of the police, but found
that "... there is no acceptable evidence that any member of the Police Force was
guilty of misconduct, or neglect or violation of duty in relation to the policing of
the hotel, the conduct of the business or the operations or the use of the hotel, or
the enforcement of the law in respect to any breaches alleged or reported to have
been committed in relations thereto."s

Fitzgerald comments: "It is easy to understand those findings. Nothing in
the terms of reference or structures of the Royal Commission, including the range
of parties represented before it, the assistance and facilities available to it, and the
evidence which it received, or in the social and political environment of the time,
would have alerted it to the possibility that it confronted an orchestrated 'cover up’
based on, and supported by, institutionalised police attitudes and practices.”

Evan Whitton is less generous: "It is proper for a judge to operate, as it
were, in vacuo in a court action, but a person holding an inquisition might be
expected to bring to bear a keen perception of men and events. Indeed, if
intelligence as to (Police Commissioner) Bischof's true character had penetrated
even the Toowoomba monastery in which (Whitton) was then cloistered, it may
seem that Gibbs, in making the positive finding that neither Bischof nor any officer
had been guilty of misconduct, must have led a spectacularly secluded and
innocent life at the bar and on the bench.-10

Whaltever the status of the above, the important point is that it has now
become clear that the way in which the Inquiry was set up and conducted meant
that the truth could never be known. Gibbs, for example, was provided with
Counsel Assisting, but was not given any real investigative resources. It is

Property of University of Queensland Press - do not copy or distribute



Judicial Culture and the Investigation of Corruption 65

interesting to note that, by his own admission, Don Lane was one of the members
of the Queensland Police Force who assisted Gibbs by "making inquiries for the
Commission and (serving) subpoenas on its behalf'.11 This was despite the fact
that D.F. Lane was also one of those Queensland police officers listed as being
“represented at the National Hotel Royal Commission".12

Gibbs was also constrained by exceedingly narrow terms of reference. His
enquiries, as lan Callinan has pointed out, were confined to "what was alleged to
have happened at one hotel, over one specified period only".13

Narrow terms of reference lend an incidental aura to an Inquiry; that is,
the focus of such investigations is on discrete events. Corruption, on the other
hand, can be rather uneventful - consisting as much of a network of relationships
and a system of influence, as of specific misdeeds.

Allegations of specific misdeeds can also be denied. In adversarial
litigation, opponents and witnesses can be simply discredited. Indeed Counsel
MeGill, acting on behalf of the National Hotel and its licensee, could not accept
Justice Gibbs' view that some evidence from a witness might be true even though
other aspects of their testimonials were false. McGill offered the opinion that
"once you substantially shatter a witness, the witness is gone".14

The procedures of the courtroom can play into the hands of those who want
to prevent the fullest and widest inquiry into the truth. Commenting on the
National Hatel Inguiry, Fitzgerald observed a typical modus operandi among
corrupt Queensland police for dealing with investigations: "In a pattern that has
been repeated many times since, police closed ranks behind those being
investigated. Evidence was collected to demonstrate that the National Hotel had
been the subject of conscientious police attention, and to discredit those who made
allegations against police and their interests."1s

A key witness of the National Hotel Royal Commission, prostitute Shirley
Brifman, stated on television in Sydney in 1971 that police had persuaded her to
perjure herself at the Inquiry. Jack Herbert also later admitted to Fitzgerald that
he had given "entirely fictitious evidence" regarding John Komlosy, one of the
witnesses against the police. Herbert had falsely claimed to Justice Gibbs that
Komlosy said that he wanted to "get even" with the hotel’s ownerie This
demonstrates the point: corrupt police know how to work judicial procedures for
their own purposes. Police were able to "verbal” their opponents, with devastating
effect because the Inquiry was conducted on an adversarial basis.

The possibility of adversarial intimidation was undoubtedly one reason why
very few members of the public came forward with information at the Inquiry. But
witnesses to the misconduct of others were also not indemnified from prosecution
for their own transgressions. As Evan Whitton explains, Gibbs had to work with

"defective legislation”. He "could not compel witnesses to give self-incriminating
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evidence: he could not give them immunity from prosecution; and he could not
chase them across the border".17

While conceding that the legislation was defective, it is also clear that
Justice Gibbs, for his part, did not take full advantage of the flexibility available
within the legislation effecting commissions of inquiry. He chose to run the
Inquiry along familiar lines, fully aware that the legislation did not demand it:
"Although in my enquiry I was not bound by the rules of evidence (Section 17 of
The Commission of Inquiry Acts 1950-54), 1 did endeavour to adhere to those rules
as far as possible. T received some hearsay evidence on the basis that it might lead
to the discovery of further admissible evidence to indicate what other persons
might usefully be called as witness. As a general rule, however, I did not allow
hearsay statements to be admitted for the purpose of proving matters the subject
of inquiry which were in dispute.-18

He added: "In the nature of things it is often difficult when conducting a
Royal Commission to determine what evidence will prove relevant and it is
therefore particularly necessary to be rigourous in excluding evidence that is
plainly irrelevant."i#

According to lan Callinan, this "tormal” approach was "not likely to be
effective”.20. Comparison with the Fitzgerald Inquiry suggests that this assessment
is correct.  Nevertheless, it misleads if we simply conclude that judicial
conservatism was at fault. Justice Gibbs’ procedural ¢laims should be examined in
context,

A closer look at the conduct of the National Hotel Inquiry indicates
existence of a judicial ethos rather than application of strict procedures. One of
the witnesses against the police, John Komlosy, was, for example, subjected to
sustained attacks by counsel for the police, the cabinet, and the National Hotel.
There was a great deal of hearsay evidence, and accusations - much of which was
later asserted by Brifman and Herbert to have been false - by counsels for the
police. At the same time, requests by Komlosy to have counsel represent him were
repeatedly refused. According to Peter James, Komlosy was “told by the judge that
the proceedings of the Royal Commission could not be held up while a counsel
was found".2t James argues that there was, however, plenty of time for irrelevant
questioning; Gibbs himself even asked Komlosy to bring in his Junior certificate
for perusal!!! A frustrated Komlosy, again, according to Peter James, "replied that
he was getting fed up producing things, and, ‘I am objecting most sincerely. Not
one gentleman has asked me anything about the National’."22

Although Gibhs preferred to conduct a commission of inquiry within the
familiar atmosphere of adversarial contest, he would have been aware that the
Queenstand Commission of Inguiry Acts, 1950-54 did not require adherence,
vigorous or otherwise, to judicial procedures:
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Section 17. Commission not to be bound by rules as to procedure or
evidence

A Commission, in the exercise of any of its functions or powers, shall not be
bound by the rules or practice of any court or tribunal as to procedure or
evidence, but may conduct its proceedings and inform itself on any matter
in such a manner as it thinks proper, and, without limiting in any way the
operation of this section, the Commission may refer any technical matter to
an expert and may accept his report as evidence.

The abandonment of this statutory flexibility and the prevalence of a
judicial ethos meant that the National Hotel Inquiry was conducted according to
those procedures within which the corrupt had learned to work. As such, this
inquiry inadvertently played into the hands of the corrupt.

It is perfectly understandable that a judge conducting an inquiry would lean
towards the familiar ethos of the courtroom. But this is to miss the fundamental
point, and perhaps the most contentious in regard to the role of judicial culture in
the investigation of corruption: commissions of inquiry should be inguisitorial, not
adversarial, in character.

While, to thoughtful cbservers, this may now seem cbvious, it is also a
logical implication of the conditions which prompt the call for commissions of
inquiry in the first place. "Usually (not always) commissions are established
because more conventional measures have failed: breakdowns in proper
procedures have occurred, and propriety in public life has failed:  such
circumstances call for unconventional remedies."?

Indeed, concern about the relationship between the judiciary and
commissions of inquiry is not new. In 1923, Sir William Irvine, the Chief Justice of
Victoria, "thought it inappropriate that Supreme Court Judges be appointed Royal
Commissioners". His main argument was that the principal duty of judges was "to
hear and determine issues of fact and of law between the King and a subject,
Informal

presented in a form enabling judgment to be passed upon them ..
inquiries "though presenting on their face some features of a judicial character,
result in no enforceable judgment, but only in findings of fact which are not
conclusive and expressions of opinion which are likely to become the subject of
political debate”. Sir William held that inquiries into specific misconduct could be
the subject of judicial determination in the courts. The matters before
commissions of inquiry on the other hand, were seldom so limited and could not

therefore logically be the subject of judicial determination.2
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According to lan Callinan, the ghost of Irvine was recalled when a
commission of inquiry was being empowered to investigate the allegations of
police misconduct in Queensland.>s Such systematic misconduct was graphically
presented in Phil Dickie’s reports in the Courier Mail and in Chris Masters’ ABC
Faur Comers program "The Moonlight State™.

The subsequent Inquiry was headed, not by a judge, but by the Hon. Mr
G.E. Fitzgerald QC. It is, however, important to remember that the Queensland-
born Fitzgerald had been a judge from 19 November 1981 to 30 June 1984, in the
Federal Court of Australia (and during the same time in the Supreme Court of the
Australian Capital Territory), before resigning to return to limited private
practice.2s

While twenty-four years earlier, Gibbs had started with little more than "a
throwaway remark in state parliament”, Dickie and Masters (aided by
incorruptible ex-Licensing Branch Constable Nigel Powell) had gathered a mass of
documentation Fitzgerald could use.2” Hence, the Fitzgerald Inquiry started from
a much better base than the Gibbs’ Royal Commission. Fitzgerald gave himself
plenty of time before his Inquiry began. He also set up hi% own investigative staff,
which became virtually a small police force of its own. A master tactician, he did
not have to rely on Queensland police files and police services, as Gibbs had,
almost exclusively.

From the very beginning, it seemed that the Fitzgerald Inquiry was being
organised with a particular view to learning the lessons of the past. A number of
specific improvements were sought, including expandable terms of reference, the
provision of adequate investigative and administrative resources, indemnity for
witnesses, and a willingness to conduct an open and public inquiry.

These innovative procedures cannot rightly be assessed without considering
their context; that is, we must understand the underlying principles which guided
the choice of tactics. Most centrally, Fitzgerald had a clear and operational
understanding that the aim of a commission of inquiry was to be inquisitorial in the
best and proper sense of that word. In contrast, Gibbs - who has a fine legal mind
but was quite legalistic in his approach - thought of himself as a judge when he was
conducting his commission.

The failure of the National Hotel Tnquiry to remove corrupt players from
the field (or even to identify them) had produced a valuable and simple lesson:
Judicial procedure could miss the wood for the trees. For Fitzgerald there was no
question of pursuing questions of individual guilt or innocence in regard to specific
misdemeanours. Instead, he aimed to uncover and bring to light the social,
political and systemic conditions under which corruption could occur and to offer
recommendations for the reform of these social, political and administrative
contexts, The terms of reference, therefore, specifically included inquiry into,
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"Whether existing legislation and procedures are adequate to ensure that conduct
of the kind referred to ... is detected and reported to appropriate persons”.z

Fitzgerald clearly understood the procedural implications of the fact that
organised crime and corruption is not simply a chaotic manifestation of disorder,
but is also the dark-side of existing economic, political, social, and judicial
structures. To conduct his Inquiry successfully, the nexus between current
institutionalised practices and organised corruption had to be broken.

To take one example. In the National Hotel Inquiry, according to Callinan
*A very strong counsel Sir Arnold Bennett QC, acted on behalf of the members of
Cabinet but treated the police force and the Ministers as if ... the two were
manolithic, that is without any different interests."2? This had the effect, as we
have seen, of heightening the adversarial character of proceedings and
intimidating witnesses, Fitzgerald, on the other hand, broke the institutional nexus
at this point by adopting the practice that “any Cabinet Minister or policeman or
official against whom a real basis for a case to answer was established, obtain his
OWN separate representation”.

The most controversial tactic used by Fitzgerald was undoubtedly the
granting of indemnities to corrupt witnesses. To many members of the public,
thinking simply in terms of fingering the guilty and punishing wrong-doers, this was
often mystifying. Some believed that indemnities were only given so that "bigger
fish" could be netted. More correctly, the indemnity tactic was integral to a
context-based Inquiry; that is, it was thoroughly consistent with Fitzgerald's
intention to uncover corrupt systems rather than to prosecute individuals.
Concerning the highly controversial granting of indemnity to one of the "big fish",
Jack Herbert, Fitzgerald stated: "It is ... vital that whatever steps are available be
taken to maximise the prospect that the truth is told. If individuals escape, even
important criminals, even if all escape, but a basis is laid for a new and better
future, that is preferable to a continuation of the past. Every effort must be made
1o obtain a Police Force which can effectively combat crime”.31

The importance of removing the players from the field was paramount as
Fitzgerald’s comments on former Assistant Commissioner Graeme Parker
chillingly confirm: "Many of the offences for which indemnity was granted would
otherwise never have been discovered, let alone prosecuted. It is fanciful to
pretend that those indemnified would otherwise have all been sentenced to lengthy
prison terms. Parker, for example, would probably still be an Assistant
Commissioner, quite possibly in line for appointment as Queensland’s next
Commissioner of Police.2

Fitzgerald’s purposeful adoption of the inquisitorial style in the context of a
public inquiry inevitably created tension. It seemed to some, not least to those
mentioned adversely at the Inquiry, that the innocent could become too easily
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embroiled. Fitzgeralds solution was openness: individuals were given the freedom
to present their point of view and deny allegations, but without any procedural
impulse to engage in adversarial contest.

A problem which arose for Fitzgerald in adopting this tactic was that there
were no guarantees that an open inquiry would not be selectively reported.
Allegations were often taken out of context, and insufficient attention was given to
reporting the full context. Fitzgerald would often address members of the media
on this issue.3 Another unfortunate by-product of the inquisitorial style was public
perception that a large degree of evidence was hearsay. Fitzgerald was keen to
correct this public misperception, fed by the media’s bias towards reporting
controversial allegations, He declared in his report that the majority of evidence
brought before the Inquiry was of a kind that would be admissible in a court of
law. 31

Clearly, Fitzgerald has proved that the battle against corruption requires a
carefully controlled (and suitably checked and balanced) set of non-routine
procedures. Law-enforcers and judiciary must at times step outside formal zones
and legalistic procedures to pursue and bring to justice the corrupt.

The problem arises, however, that while the inquisitorial style is manifestly
applicable in the case of police misconduct, the judiciary seems to be a limiting
case. It claims a liminal zone of its own; that is, because its "independence” ought
be preserved at all costs, it represents a threshold beyond which it is improper to
pass. This seems to place the judiciary outside the "normal” boundaries of proper
inquiry. Justice Angelo Vasta of the Supreme Court (as he was then), for example,
argued that the independence of the judiciary would be compromised if he was
forced to appear before the Fitzgerald Inquiry.

Indeed, Fitzgerald made detailed reference in his report to Vasta’s lack of
cooperation. He argued the judge’s actions distracted and jeopardised the Inquiry
at its most crucial stage, when key political figures were appearing before it.3s This
point was also taken up in public debate by Quentin Dempster, who argued that
the Inquiry melee surrounding Judges Vasta and Pratt was a bonus for the real
targets. "Let’s get back to chasing the crooks", he wrote s

We need not take up the issue here of Vasta’s motives and propriety.
Clearly, however, the tension between the inquisitorial demands of public inquiry
and the set of assumptions which guide behaviour in the judicial culture was not
completely resolved in the Fitzgerald Inquiry.

The Judicial Culiure

As far as Fitzgerald was concerned, the behaviour of judges legitimately fell within
his terms of reference.” His purpose was to delve as widely as necessary to
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determine the truth. "Truth”, he argued, "does not cease to be truth because
prominent citizens are involved, and an investigation which aims to find the truth
cannot be curtailed or circumsecribed to exclude categaries of persons from its
purview."® He continued, "Any contention that any investigation (except an
inquiry which has been appointed by the Parliament to recommend whether a
judge should be removed) which comes up against some matter in which the
behaviour or relationships of a judge arises for consideration should be abandoned
or curtailed is unrealistic and untenable in practice."®

Those judges named in the Inquiry (Vasta and District Court Judge Eric
Charles Ernest Pratt) were offered the same rights as others to appear before it
and to make statements. Vasta particularly resented the intrusion, and claimed
that to appear before the Inquiry struck at the heart of that focal symbol of judicial
culture, the independence of the judiciary. WVasta also vigorously and publicly
guestioned whether Fitzgerald, as a QC, was qualified to inquire into the
behaviour of a Supreme Court judge.

The ethos of judicial culture, which had procedurally undermined the
effectiveness of the National Hotel Inquiry, now threatened to disrupt Fitzgerald.
Indeed, Fitzgerald was so dismayed at Vasta's attacks on the Inquiry that he
contemplated abandoning it# Judicial independence was being drawn upon to
claim that judges could exclude themselves from participating in an inquisitorially-
based inquiry. This was a severe challenge to the integrity of a context-based
inquiry, from which no one else had been excluded.

In a letter to the premier, Fitzgerald recognised his dilemma:

The independence of the judiciary is undoubtedly the most important
feature associated with Mr Justice Vasta's position. A commitment to equal
treatment for all may have to yield if such an approach would imperil the
judiciary’s independence. Conversely, especially having regard to the public
concern at what had been revealed in the Inquiry, care must be taken to
ensure that concern for the judiciary’s independence does not lead to a less
thorough scrutiny of judicial conduct, create a public perception that there
are special rules and perhaps "cover-ups"” available for a privileged few, ar
possibly cause a failure to dispel any doubts which may exist concerning
judicial integrity.41

It could be argued that Fitzgerald's concern for the independence of the
judiciary led to him to forego his full inquisitorial rights. For reasons which need
not be examined here, he gladly handed over the task of inquiring into the
behaviour of the judges to a Parliamentary (Judges) Commission of Inquiry, to be
carried out by three retired judges: the Rt Hon. Sir Harry Talbot Gibbs (Presiding
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Member); the Hon. Sir George Hermann Lush; and the Hon. Michael Manifold
Helsham. (This Inquiry bore considerable similarity to a body set up in 1987 by
the Commonwealth Parliament to examine matters concerning High Court Justice
Lionel Murphy; Sir George Lush was also a member of that body.)

The problem of the relation between inquisitorial public inquiries and
judicial culture is compounded in the case of inquiries into judicial misconduet.
Fitzgerald, however, still questioned whether an inquiry seeking to determine
whether a judge should be removed from office needed to be "effectively
adversarial"42  Vasta was certainly demanding an adversarial style contest.
Fitzgerald had remarked in a letter to the premier: "Many who have been caught
up in the Inquiry share Mr Justice Vasta’s wish to be excluded from such a process
and to be called upon to face particularised allegations of which evidence is
already available."s3 Indeed, it could be argued that Vasta achieved his wish, to a
degree, in the Parliamentary Judges Inquiry. It is doubtful given his fate, however,
that he achieved it to his satisfaction.

The conclusions reached by Gibbs et al, in the Parliamentary Judges
Inquiry, however, raise a serous question as to whether an inquisitorial style will be
adopted in the future. The Parliamentary Judges Inquiry was, in part, a retreat
into the formalistic and familiar ethos of the judicial culture. Gibbs et al, for
example, chose to firmly establish what, at the beginning of their inguiry, they
called a "civil and curial" basis for hearing evidence.# And while they did
recommend that Parliament remove Vasta from office - largely but not entirely
because of the improper dealings of Vasta's family company Cosco Holdings (a
toilet paper manufacturer in Brisbane) - in their Summary of Conclusions they
trenchantly voiced doubts about the value of wide-ranging inquiries: "The
Commission, as a result of its experience in conducting this inquiry into Mr Justice
Vasta and into Judge Pratt, has formed the clear opinion that the holding of an
inquiry into the question whether "any behaviour” of a judge warrants removal is
open to grave objection. It is one thing to inquire into specific allegations of
impropriety but it is quite another to conduct an inquisition into all aspects of
judge’s life.~s

"Why not?" one might ask. Gibbs et al, concluded, "an inquiry of the latter
[that is, an inquisition], kind exposes the judiciary to unacceptable risks that
pressure will be applied to its members and becomes especially dangerous if
instigated by pressure groups or as a result of media clamour” 46

Why the judges questioned the value of an inquiry into judges is not entirely
clear when viewed in the context of the whole Fitzgerald Inquiry. Their parting
shot seems to hint at sinister external factors - pressure groups and media clamour.
But as Evan Whitton has commented: "Are Gibbs et al, saying it is better to have
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the judiciary sprinkled with such types as Vasta, who, in their opinion, had engaged
in fraud on the revenue, rather than pry into their private lives."s?

At one level the question of whether judges should inquire into judges again
raises its head. The concept of self-regulation was certainly a major casualty of the
Fitzgerald Inquiry. At another level, a deeper problem is at work. In the light of
what may be learnt from a comparison of the National Hotel and Fitzgerald
Inguiries, we need to ask how realistic is it to expect that inquiries conducted by
judges will be inquisitorial? The pressure on Gibbs in 1963-64, and on Gibbs et al
in the Parliamentary Judges Inquiry, shows how easy it is for those steeped in the
judicial method to adopt the adversarial position. A person whose training has
been in such a method must display special singularity and courage in order to
overcome this and assume an avowedly inquisitorial stance, as Fitzgerald so ably
did in his Inquiry.

It is worth noting that the Gibbs panel found that "there is no evidence to
suggest that there was anything improper at all” to be inferred from the various
entries in sacked Police Commissioner, Sir Terence Lewis’ diaries referring to
Angelo Vasta. On the question of possible perjury in relation to his denial of his
alleged friendship with Sir Terence Lewis in the 1986 Matilda defamation case,
Gibbs et al accepted Justice Vasta's explanation that "his acquaintance or
friendship” with Sir Terence was not one which would interfere with the discharge
of his official duties.

Accepting that the judge deliberately gave false evidence to them about
what became known as the Administrative Appeals Tribunal (AAT) matter, the
panel found that there was "a very strong reason” to explain why Justice Vasta
should give a false account, namely that he had previously committed himself to an
absolute denial of the matter in the 1986 defamation case.# Remarkably, although
the judges found Vasta's denial before them was "false, and deliberately so”, they
noted that Vasta gave his evidence to them after the Act, under which thev were
inquiring, came into force and, in the absence of submissions on this point, said
that it would be "quite wrong ... to reach a conclusion” about whether Vasta’s
evidence before them constituted misbehaviour warranting his removal from the
Supreme Court bench.#

Whether or not the Parliamentary Judges Inquiry played into Vasta's hands,
the door has been left wide open in the future for a return to the demonstrably
ineffectual formalistic adversarial procedures of the past - at least for judges.

Ironically, it was precisely the wide terms of reference, in particular, the
reference to "any behaviour”, which was responsible for Vasta’s demise. The
question of influence between Lewis and Vasta was quickly dealt with; there
rarely is any hard evidence for such things. Yet, despite their conclusion that
Judges should only be required to face specific allegations, Gibbs et al were of the
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opinion that it was not necessary for them to determine whether any specific
behaviour "in itself" was enough to warrant his removal. Taken together, however,
they were.

On the one hand, then, Gibbs et al were claiming the desirability of
abandoning an inquisitorial style in the case of judges and dealing only with
specific allegations. On the other hand, they refused to determine whether any
specific behaviour of Vasta warranted his removal from the bench.

It is fair to say that the Parliamentary Judges Inquiry conclusions have not
clarified the issue of judicial standards. They have raised more doubts than clarity
concerning the role of the judicial culture in investigating misconduct and
corruption.

The return to formalism has created a disturbing public perception that
there is in judicial culture a concern for the tree-and-leaf detail, which seems to
miss the woods for the trees. In the end, as Quentin Dempster wrote, it appears
that the retired judges had beaten Vasta with a feather - his alleged tax fraud.»

As well as not determining whether, for example, Vasta's stance in the
Matilda defamation case was in itself misconduct warranting removal from office,
the retired judges also determined that there was no evidence that Vasta's judicial
judgment had been affected by his transgressions. Evan Whitton points out that it
is not entirely clear whether the judges based this determination upon any detailed
examination of the transcripts of Vasta's casesst

The wider community has every right to be confused. Judges claim the right
to independence and the respect of the wider community as exemplars of fair play.
Yet a panel of three retired judges at a cost of $3,000 a day each, cannot give any
specific guidance as to whether alleged acts of deceit, fraud and giving false
evidence of themselves are condonable behaviours for a judge.

A public understanding of the basis for judicial ethics, including what
comprises "acceptable friendships" for a judge, is no clearer after the
Parliamentary Judges Inquiry. Yet, it is precisely such a clarity which, according to
the Hon. Mr Justice Thomas, is the most urgent necessity in regard to judicial
ethics. In his book, Judicial Ethics in Australia, Justice Thomas offered insights into
the judiciary’s self-understanding of the misconduct question. His basic position is
that in Australia at least, informal processes have worked well up 10 mow.
(Unfortunately, this is somewhat like Bertrand Russell’s luckless "verification
turkey” who believed in its own perpetual existence until Thanksgiving morning.)

Thomas also examined in some detail overseas experience in regard 10
independent judicial misconduct commissions, He questions their value. Where
independent commissions exist, he claims, a good deal of time is taken up by
unsatisfied litigants. He argues somewhat dubiously, that the existence of judicial
order commissions have not decreased the amount of judicial misconduct and s0
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are superfluous.sz By the same logic, however, it could be argued that courts do
not decrease the crime rate and judges could also be dispensed with.

The unpalatable alternative to judicial self-auditing, for Thomas, is the
growth of bureaucracies full of public servants concerned with "empire building”.
Finally, he argues that independent commissions produce a situation in which
"judges are under siege”. Consequently, "... the best judges will no longer accept
appointment to the bench and the system progressively degrades”.s3 This image of
barristers quaking in fear of being offered an appointment to the bench is surely
hard to sustain with any seriousness.

If Gibbs et al have called into question the value of an "inquiry into judges”,
what will happen in the future? Will they, for their part, not make themselves
available? Will they accept Sir William Irvine's advice and stay out of commissions
of inquiry? Or when it comes to investigating judicial misconduct, will the
pressures within the judicial culture to exclude non-judges from the field of play be
too great to withstand?

As far as the general community is concerned, it does expect its judges to be
of the highest calibre, but this is not puaranteed by the office itself, nor is it a
genetic attribute of those called. What we have learnt of our police applies also to
judges. Tony Fitzgerald claimed that the police are "likely to reflect the general
social culture, including its weaknesses (for example materialism) and also to
include a roughly representative proportion of individuals who break the law" s
Yet judges too are drawn from the wider community and presumably are also
prone to every human weakness. According to Fitzgerald "unpalatable though it
may be, the harsh reality must be faced that a community, especially an affluent
and quite widely corruptible community, may occasionally throw up a corrupt
judge”.ss

This is an honest starting point. The best way to ensure the independence
of the judiciary is to develop effective mechanisms which will guard and protect it.
This means not only recognising the possibility that judicial misconduct may occur,
but also developing enlightened strategies for dealing with it. In Fitzgerald's
words, "The mechanisms for preventing and detecting official misconduct must be
able to operate in such regrettable circumstances, and must not be obstructed by
some approach which places judges effectively above and beyond any scrutiny."ss
At the forefront of the development of such strategies must be the honest
recognition that there are contexts in which formalism with regard to judicial
procedures may inhibit reforms.

Judicial independence is crucial to ensuring that upright men and women of
high character and standards administer the law fairly and without bias. But
independence must never be confused with insularity or idiosyncrasy.
Paradoxically, judicial independence cannot be treated in isolation from the social
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and political context. We have already seen how the corrupt have adapted to
judicial procedures and found protective niches within it. It would be an irony if
the independence of the judiciary prevented the widest possible implementation of
a contextual approach to dealing with public corruption.

The rest of the community has no cause for complacency. According to
Fitzgerald, the routine practices of the media, for example, played their part in the
Queensland social context.57 And, yes, even historians, have at times concentrated
on the application of quasi-judicial procedures of verification and evidence to the
exclusion of questions of social and political context.

Most importantly, these issues continue to be relevant. Already, judges
have been at the forefront of attempts to modify the Fitzgerald recommendations
for a Criminal Justice Commission (CJC).5¢ This is despite the fact that Fitzgerald
himself, aware of the need for "special sensitivity" regarding the judiciary,
recommended that the authority of the Chairman of the Criminal Justice
Commission should be required and that the Chairman ought to consult with both
the Chief Justice and the Attorney-General before initiating any inquiry into the
official misconduct of a judges® His Report also made clear that any such
investigation should be confined to allegations which, if established, might warrant
removal of a judge from office.®0 Interestingly, while the Criminal Justice
Commission Act, which came into operation on 4 November 1989, incorporated
these suggestions, it omitted any reference to the Attorney-General.sl

The Queensland community has learnt valuable lessons from dealing with
police culture. By comparing the National Hotel Inquiry and Fitzgerald Inquiry, it
has also witnessed the relative value of context-based inquisitorial inquiry over
formal judicial procedures. In the light of these lessons, the community must judge
whether in the investigation of corruption the judicial culture and its claims to
independence should remain untouched. In the end, it will be of little use
reforming legislation and structures if the codes and assumptions employed by the
judiciary do not take full advantage of flexible procedures.

The bitter lessons of the past must be learnt. If they are not, Queensland
could well see the need for another Fitzgerald Inquiry within the next twenty four
years, or even less.
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However, there is one other matter, an historical matter, which has
received some currency in the media as a result of poor research by
journalists. [ feel obliged to put this erroneous reporting to rest
before it is repeated by other media outlets in the face of established
fact.

The matter concerns the repeated mention I have received as
having "featured” in the National Hotel Royal Commission held in
Brisbane in 1963-64, My contact with the National Hotel Royal
Commission was as a detective constable of police assigned as a
partner to Detective Sergeant Brian Hayes to make inquiries for the
commission and to serve subpoenas on its behalf.

The mention of my name in an appendix of the report merely
listed the names of all police officers who were nominally
represented by Mr J Douglas QC and Mr Macrossan. There were 89
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the Consorting and Licensing Squad at some time during the
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If proper research was undertaken as to my part in the Royal
Commission, it would clearly show that [ was assigned to the
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for Transport, Brisbane. [my emphasis.]

See, "List of Police Officers represented at the National Hotel Royal

Commission” Fitzgerald, Report, p. A239.

Callinan, Commission of Ingquiry, p. 6.

James, In Place of Justice: An Analysis of a Royal Commission 1963-64

(Deception Bay: Shield Press, 1974), p. 105.

Fitzgerald, Report, p. 33.

Ibid., p. 34.

Whitton, Hillbilly Dictator, p. 10.

Callinan, Commission of Inquiry, p. 8.

Ibid., p. 49.

Ibid., p. 12.

In Place of Justice, p. 44.

Ibid., p. 49.

Callinan, Commission of Inquiry, p. 4.

Ibid., pp. 19-21.

Thid.

Fitzgerald became a QC in Queensland in 1975; he later took out silk in

New South Wales and Victoria. He was also a part-time member of the

Australian Law Reform Commission from 1 July 1981 to 30 June 1984,

Fitzgerald, it should be noted, was the first Federal Court Judge to be

appointed from Queensland. Moreover he actually established the Federal

Court in Queensland. On his return to private practice, Fitzgerald confined

himself to advising and did not appear in any trials.

See P. Dickie, The Road to Fitzgerald (St Lucia: University of Queensland

Press, 1988), p. 186.

Fitzgerald, Report, p. A26.

Callinan, Commission of Inquiry, p. 13.

Ibid., p. 25.

Fitzgerald, Report, p. A218,

Ibid., p. 13.

Ibid., p. A183.

Ibid ., p. 11.

Ihid., p. 328.

Sunday Mail, 30 October 1988, p. 24.

Fitzgerald, Report, p. 322,

ibid., p. 323.

Ibid., p. 324.
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Ibid., p. A220.

Ibid., p. A222.

Ibid., p. 323.

Letter to Premier, 26 October 1988, p. 2.

First Report of the Parliamentary Judges Commission of Inguiry, 12 May 1989,
pp. 11-13.

Second Report of the Parliamentary Judges Commission of Inquiry, 19 July
1989, p. 89.

Thid.

Whitton, Hamry and rhe Judges, p. 14,

Two Canberra High Court correspondents, Bill Goff and Roderic
Campbell, told the Vasta Inquiry that they shared a taxi with the judge and
his wife in Melbourne in 1985 and in a discussion about the AAT
(Administrative Appeals Tribunal) the judge had allegedly remarked: "I
thought TAA had sold that off years ago”. Justice Vasta was ridiculed in a
Matilda article over the remark. In a defamation hearing Vasta described
the article as a fabrication. Flatly denying Goff and Campbell's evidence,
Vasta said he had never met them at any time.

Significantly the three judges accepted the word of two journalists
over that of a Supreme Court judge and his wife. The panel found: "If the
commission is satisfied that the incident took place, then the denial of its
occurrence by Mr Justice Vasta must be rejected. There heing no room for
misiake, it means that that denial is false and deliberately so” (my emphasis).
The panel found there was a strong motive to explain why Justice Vasta
should give a false account: "There was no way to qualify the absolute
answer given about the conversation in the (1986) defamation proceedings.
He had a very strong reason to adhere to it". See Quentin Dempster,
unpublished paper on Vasta and Praty, 17 May 1989.

First Report of the Parliamentary Judges Commission of Inguiry, p. 33. "The
Commission does not accept as true the evidence given by Mr Justice Vasta
to this inquiry in relation to the AAT matter."

Also see 3.4.26:

The evidence given about the same matter to this inquiry creates a
difficult problem. The Commission did not seek any submissions
about whether conduct occurring after 17 November 1988 could
constitute behaviour under the meaning of s4 upon the true
construction of the Act, nor have any been made to it. It would be
quite wrong in the absence of any such submissions for the
Commission to reach a conclusion about this (meaning whether
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Vasta’s "false evidence’ that occurred in March 1989 was misconduct
within the meaning of the Act dated 17 November 1988), and
constraints of time caused by the statutory (sic) obligation to report
by 12 May 1989 did not enable any public hearings to be resumed
after the Commission adjourned on 29 April.

Section 4 of the Act stated; "The Commission shall inquire and advise the
Legislative Assembly whether - (a) in the opinion of the members of the
Commission any behaviour of the Hon. Mr Justice Angelo Vasta since his
appointment as a Judge of the Supreme Court constitutes such behaviour
as, either of itself or in conjunction with any other behaviour, warrants his
removal as a Judge of the Supreme Court."

Sunday Mail, 14 May 1989, p. 22.

"Shock! Journalists’ evidence preferred to judge’s
10.

J.B. Thomas, Judicial Ethics in Australia (Sydney: Law Book Company,
1988), p. 97.

Thid., p. 91.

Fitzgerald, Report, p. 200. This is a direct reference to the police. For
specific comments on the judiciary see Fitzgerald, Report, pp. 328-30.

Ibid., p. 330.

Ibid.

Ibid., p. 141.

Courier-Mail, 19 October 1989, p. 11.

Fitzgerald, Report, pp. 328-30.

fbid., p. 329.

Section 2.20 (3) Conditions for investigation of a Judge by the Chairman of
the Commission

, Justinian, July 1989, p,

(3)  To the extent that an investigation by the Division is, or would be, in
relation to the conduct of a judge of, or other person holding judicial
office in, a court of the State, the authority of the Division to
conduct the investigation -

(a)  is limited to investigating misconduct such as, if established,
would warrant his removal from office;

{b)  shall be exercised by the Commission constituted by the
Chairman;

(c)  shall be exercised in accordance with appropriate conditions
and procedures settled in continuing consultations between
the Chairman and the Chief Justice of the State.
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Fitzgerald — How the Process Came
Unstuck

Brian Toohey

The Fitzgerald Commission was established in accordance with long established
practice in Australia. It gave early promise of proceeding along normal lines with
greater skill - and to greater effect - than most of its predecessars. The radical
departure occurred when it came to the final Report which refused to make
findings on the evidence. I wish to argue that this tradition has been abandoned at
severe cost to the reform process.

Fitzgerald's Terms of Reference set him squarely within the category of
commission described by the Australian Law Reform Commission as, "first and
foremost, fact finding bodies called on to investigate and make recommendations
as to alleged abused in public affairs, alleged serious crimes or derelictions of duty
affecting the public at large.”

Fitzgerald certainly did not spare himself when it came to the part about
recommendations, It is just that he skipped the part about making findings on
facts. What is more, many of the observations and recommendations that he did
mazke were about matters on which he had taken little or no evidence. Unhappily,
the common belief that the Fitzgerald Commission demonstrated the existence of
high level corruption within Queensland before setting out detailed
recommendations on how to deal with the problem is not borne out by even the
most cursory reading of the final Report.

At the hearing stage, the technique of offering indemnities to senior police
produced confessions of corruption that might otherwise have taken months of
exhausting, and possibly inconclusive, investigation. These early breakthroughs,
plus the process of hearing most of the evidence in public, helped create a level of
media support, even adulation, that has rarely heen achieved by other
commissions. On those occasions when sections of the media turned fractious,
they were reminded rather firmly of the contempt provisions available to a
commissionier. At ane stage, Fitzgerald took the bizarre step of demanding that
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the Courier-Mail hand over all financial records relating to the money it had made
from escort service and massage parlour advertising along with copies of all
articles it had run on the Commission. Doubtless some moral point was being
pursued here, but coming from a member of a profession which will take money
from any client, no matter how despicable, it seemed to lose some of its force,

This minor aberration aside, however, the conduct of the Commission for
the greater part of its life was a significant success. Admittedly, time was wasted
on trivial examples of low level police corruption, but that is not unusual as a
commission thrashes about in search of larger prey. Ulumately, what was
disappointing was the failure to ask crucial questions of senior politicians and the
refusal to call witnesses, particularly businessmen, who could throw light upon
important evidence. In contrast to the hearings, the final Report is remarkable for
the way in which it simply ignored the requirements of the initial terms to report
upon the behaviour of named individuals such as Gerald, Antonio, and Vineenzo
Bellini, Vittoria Conte, and Hector Hapeta.

After the Terms of Reference were widened, Fitzgerald heard serious
allegations against politicians and senior police and managed to uncover pertinent
documentation about certain questionable financial transactions. He did nat,
however, build upon this evidence to produce an overall picture of corruption, let
alone provide findings about specific examples in the police force or the political
and business spheres.

Fitzgerald did not lack resources or adequate personal recompense for his
task. The Commission cost $24 million of which $2.3 million were fees paid to
Fitzgerald himself for a little over two years’ work. This would appear to be about
400 per cent more than a top silk could earn at the Brisbane bar and almast 1,000
per cent more than the average judge is paid.

The failure to make findings on the evidence before him is all the more
surprising in view of the undertakings given in what Fitzgerald liked to call
"homilies" delivered as part of the hearing process. On 19 October 1987, he said:

I accept that there will be an obligation on me when I ultimately represent a
report to the Government to ensure to the best of my ability that any
unsubstantiated allegations are put to rest. The efficacy of that step 10
redress any possible damage to an innocent person’s reputation must await
publication of that report, but, once that occurs, I consider that both the
community and innocent people who are named in evidence will be beiter
served by freedom to publish the evidence as it is given than by restrictions

which will occasion continued cynicism or lingering suspicions that there
has been a cover-up...2
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These words were repeated on 26 October 3

Fitzgerald also promised that he would deal with those who, upen
consideration of the evidence, were regarded as guilty. On 31 August 1987 he said;
"Once a process such as this is started, it must be carried to a satisfactory
conclusion. If significant culprits escape the net, they are to some extent "sanitised’
and in an even stronger position to pursue their activities and escape detection in
the future.™

The Deputy Commissioner, Patricia Wolfe, in a homily of her own on 20
June 1988, gave a graphic depiction of the sort of behaviour being dealt with: "The
demimonde with which the Inquiry is concerned is not a jolly place peopled by
happy-go-lucky fun lovers sampling the pleasures provided for them by generous
benefactors. It is a world of greed, violence, corruption and exploitation, where
the weak and the immature are preyed on even to the extent of the indescribable
evil of the peddling of addictive drugs by which youthful lives are destroyed'.s

Strong language, indeed! But any expectation raised by this robust
statement that the Commission might make findings on the evidence regarding
greed, violence, corruption, or drug dealing in its final report was not fulfilled. In
the words of his own homily, it appears that many culprits will be "sanitised" by the
omissions of Fitzgerald's Report, or, as he puts it with admirable frankness in the
Report itself, "the guilty will be delighted no conclusions have been reached"s

Instead of carrying out the promises made in the homilies, Fitzgerald
contented himself with the assertion that everyone was entitled to be considered
innocent unless a court found otherwise. Nonetheless, the legislation under which
Fitzgerald was operating makes plain that a commission’s inquiries are to take
precedence over those of any court” His refusal to make findings means that
much of the conflicting evidence taken during the hearings will remain unresolved
with any harm 1o innocent people’s reputations continuing unabated. His
justification, in summary, was that it was no use dwelling on the past and that the
more important task was to erect structures for the future to combat corruption in
Queensland. A further argument is that adverse findings could prejudice a future
trial. The potential for prejudice may exist but there are numerous examples from
the past where courts have not taken such a view of the findings of a royal
commission, The Slattery Commission, for example, drew adverse conclusions
against former NSW Corrective Services Minister, Rex Jackson, but this was not
considered by the courts to have prejudiced his subsequent trial.

Fitzgerald did not consider the problem to apply to the unfavourable
publicity surrounding evidence given about several witnesses in the course of his
Inquiry, although he could, of course, claim that findings by him carried more
weight in a juror’s mind. Many would argue that the situation is no different to
committal proceedings in which jurors might be influenced by a magistrate’s
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decision that sufficient evidence exists for someone to stand trial or to the upshot
of findings from the NSW Independent Commission Against Corruption (ICAC)
that led to criminal charges. Others would argue that jurors are quite capable of
concentrating their minds on the evidence before them rather than being
mesmerised by something they might have read two or three years before.

From the writer’s perspective, the success of a royal commission need not
be judged on the extent of punitive court action that ensues in its wake. There may
well be cases where there is little public benefit in attempting to send some old
men to gaol. Detailed findings about how corruption actually worked might bring
about more public awareness of the need for reform than the often narrow and
protracted business of a trial. In any event, it is for the courts - not prosecutors or
investigators - to decide whether a fair trial is possible.

Not only did Fitzgerald refuse to make findings about individuals, he
declined to make findings about the general pattern of corruption in Queensland.
He confined himself to a supposed neutral summary of parts of the evidence.
Given the substantial resources available, it should have been feasible to bring
down a four volume report: the first meeting his initial terms of reference on
brothels and the like; the second outlining corruption in the highest ranks of the
police force (there was no need to chase down every constable who had received a
"freebie” from a freelance prostitute); the third assessing the probity of the
relations between politicians and the various businessmen with whom they had
financial relations, and the fourth setting out his recommendations for the future.
As Professor Clem Lloyd puts it:

Without analysis and assessment, the structure falls to the ground and the
summary is virtually useless for inculeating into the public mind the basis
for the transfiguring of the political and administrative culture of
Queensland. The summary doesn’t do the job that Fitzgerald demands of it
... Fitzgerald makes much of his Commission’s mission to inform the public
and establish in the community the basis for urgent reform. It is fair to
judge the Report on the basis of the educative and propagandist roles
claimed for it, and on both counts it largely fails ... There seems no valid
reason why Fitzgerald should not have properly analysed the historical,
causative elements and made appropriate findings upon them. Indeed, his
laudable aspirations for quick and substantive reform would seem
dependent on such a procedure. Fitzgerald conceived his Report as a
‘catalyst and platform for continuing reform’ designed to restore public
confidence and improve political processes - ‘the focus is on the future, not
the past’. The problem is that without sufficient understanding of the past,
it is difficult to design a blueprint for the future and to make it stick. By
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playing down past abuses, the refusing to make findings upon them,
Fitzgerald erodes his case for reform.s

Fitzgerald's decision not to make any findings about individuals, critical or
otherwise, still leaves the question of what happens to those whose behaviour
might not warrant criminal proceedings but nevertheless amounts to public
impropriety. Lloyd draws attention to the 1930 Royal Commission into the
behaviour of two former Queensland premiers, Ted Theodore and Bill
McCormack, in the purchase of the Mungana mines. Historians who have since
examined the issue considered the Royal Commission findings of impropriety
soundly based although court action did not succeed at the time. For example,
K.H. Kennedy writes in The Mungana Affair: "that the Crown failed to obtain a
verdict in a civil suit, and would almost certainly have failed in a criminal
prosecution, in no way alters the fact that the defendants had acted in collusion to
profit dishonestly at the Crown's expense, in flagrant disregard of their public
duty.* The Labor lawyer and historian, Michael Sexton, came to similar
conclusions in a paper delivered to a Canberra conference in 198410

Even if it were considered desirable to remain silent about those who might
be subject to criminal charges somewhere down the track, this is not a reason to
refrain from comment on those who fall outside the scope of the criminal law but
are in breach of normal ethical standards of public conduct. Limits in the law
relating to secret commissions, for example, might prevent charges of bribery being
laid without removing the possibility for a significant conflict of interest whose
existence could well fall within the bounds of appropriate comment from a royal
commissioner.

The issue was given sharp relief in the evidence taken by Fitzgerald about
various financial transactions between businessmen and politicians in Queensland.
Details were given of large loans, often repayable at an indeterminate time in the
future, made to Russell Hinze by property developers and others who were seeking
decisions within his ministerial discretion. The Report notes that in the four years
10 30 June 1987, over $800,000 were described as "loans forgiven” or "loans written
off" in the Hinze Group financial accounts.ll Hinze was a man of considerable
assels, yet none of the businessmen was called to explain why he should have
received such generous treatment.

Unfortunately, Fitzgerald's comments in his final Report did not rise above
the trite. He says: "Those (businessmen) with whom dealings took place may have
neither sought nor received preferential treatment and no conclusions of
imPrﬂpriety have been drawn.12 The businessmen "may" (or "may not") have done
lots of things in their dealings with Cabinet ministers in Queensland. Some "may”
even have been that old fashioned type who expected a return on funds outlaid.
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Expensive royal commissions are established, however, because questions
have been raised about what "may" have occurred - at the end of the process of
inquiry the public can reasonably expect answers that explain what actually has
happened. Yet Fitzgerald did not even seek in some of these transactions to g
beyond the corporate entity used to find who were the principals.

Sometimes we get a name but little more. Why did the Cowrie
Corporation, for example, which wrote off a loan of $80,000 to Hinze's Waverley
Park Stud Pty Ltd, not make a greater effort to get its money back? All Fitzgerald
tells us is that the loan had been made by a Victorian, Roger John Burt, and that
Hinze had said he did not know Burt, or whether Cowrie Corporation was acting
as agent or principal, and if an agent, for whom. In fact, the Cowrie Corporation is
associated with a distinguished Melbourne businessman who had development
interests on the Gold Coast. Even if Fitzgerald would not draw any conclusions
about the propriety of the transaction, why could the public not be told who was
involved?

Fitzgerald’s handling of a $3million loan from the European Asian Bank to
a Bjelke-Petersen family company is even more difficult to justify. Sir Joh's friend,
Sir Edward Lyons, and Sir Joh himself had been involved in the negotiations for
the loan. A report from a European Asian Bank official produced in evidence said
that it had been told that granting the loan would help it get government business
and that refusal would have a negative impact on its future in Queensland,
Although the loan went ahead, Fitzgerald contented himself with recording that
Sir Joh denied that he had "provided any basis for those comments”.4

What happened? Did the Bank make it all up? Alternatively, who was it
who provided the basis for the comments and were they authorised to do so?
Fitzgerald does nothing to enlighten us, simply giving Joh's denial and leaving the
Bank’s credibility hanging in the air. Even if Fitzgerald did not wish to draw any
conclusions, calling someone from the Bank to give its version of this crucial memo
would seem to have been a task well within the time available to him as well asa
simple requirement of fairness.

Fitzgerald repeated the formula used in regard to direct transactions
between politicians and businessmen when it came to political donations: "Persons
or organisations who made donations to the National Party of Australia (Qld) may
have neither sought nor received preferential treatment and no conclusions of
impropriety have been drawn."is Fitzgerald's apparent faith in the purity of the
human spirit in business transactions with governments may be touching, but it
does not appear to be shared by Adrian Roden QC, in comments he has made in
the course of the inquiry he conducted on behalf of ICAC into various land
dealings on the northern New South Wales coast.

While Fitzgerald refused to make findings on the evidence before him -
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something for which he was trained as a lawyer - he was happy to take up much of
his Report with essays on police culture and possible management structures for
the force that could have been written without the whole process of a royal
commission and probably better written by someone with more expertise in these
areas such as a sociologist, public administrator, or criminologist. Similarly,
although he took no evidence on the topic, he was not deterred from making
recommendations for an electoral redistribution which has become the main focus
of the reaction to his Report. Getting rid of the gerrymander has merit but it
hardly ranks at the core of dealing with corruption - New South Wales has
managed to have a flourishing corruption industry for decades without rigged
boundaries.

Unfortunately, one of the most superficial sections is on organised crime, in
which he repeats all the stereotypes without the slightest attempt to anchor it in
the evidence before the commission. Accerding to Fitzgerald organised crime "is
like a Hydra, and the removal of some of its heads will not kill it". 16 Its architects,
we are told, hide behind a "veneer of respectability™?, while the profits of
organised crime are used to "buy skilled services from expert lawyers, accountants,
financial and other advisers. That money also buys sophisticated technology ...
(which) includes electronic communications, interception and monitoring
equipment, secure information processing and storage systems, good transport and
the best weaponry”™.18

The notion that subjects of Fitzgerald's investigation such as Hector
Hapeta, could use anything more sophisticated than a telephone, let alone "secure
information processing and storage systems” is simply fanciful. If Fitzgerald found
anyone further up the line who remotely fitted these breathless caricatures of
organised crime figures, he singularly fails to share his discovery with us. That,
unhappily, is the result of his decision to depart from the normal requirements of a
royal commission to make findings on the evidence and to concentrate instead on
musing about a new administrative structure for Queensland.
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Did Fitzgerald Go Too Far? A Response
From the Queensland Law Society

Greg Vickery

Did Fitzgerald go too far? The question is one of great complexity.
Counterbalancing the vigorous assertions of those who are of the view that the
Report did go too far are the equally held views of those who believe that it did
not go far enough. This chapter will examine some of the reasons why these
diametrically opposed views can be so strongly held.

At the outset, it is necessary to examine briefly the Terms of Reference of
the Fitzgerald Inquiry, the ambit of which was enhanced markedly during the
Inquiry. The initial Terms of Reference required the Commissioner to inquire
inta the conduct of five named individuals in respect of corrupt conduct.! Further,
the Commissioner was required to report in general terms whether existing
legislation and procedures were adequate to ensure that corrupt conduct was
detected and reported.?

A month after the Commission of Inquiry was established the period to be
investigated was extended from June 1982 back to January 1977. An additional
fourth Term of Reference was added requiring the Commission to report on any
other matter arising out of the existing Terms which seemed proper and in the
public interest.

On 25 August 1988, this fourth Term of Reference was expanded, inviting a
report by the Commissioner of any matter or thing "concerning possible criminal
activity, neglect or violation of duty or official misconduct or impropriety, the
inquiry into which to you, shall seem meet and proper in the public interest".

Thus Commissioner Fitzgerald's Terms of Reference were changed from a
maost specific inquiry regarding certain persons alleged to be involved in particular,
and identified illegal activities, to an extremely wide-ranging brief to examine any

Property of University of Queensland Press - do not copy or distribute



| Greg Vickery

possible criminal activity, official misconduct or impropriety "as appeared to the
Commission to be in the public interest”.

This chapter will look first at the views of those who believe the Report did
not go far enough, in that it did not address each of the specific References. Those
who looked to the Report for a clear statement concerning the criminality or
otherwise of the conduct of the individuals names in the initial Terms of Reference
may have been disappointed. To them, the response of the Queensland Law
Society is that one of the greatest risks of commissions of inquiry and royal
commissions, as perceived by lawyers, is the potential of such inquiries 1o
jeopardise the proper administration of criminal justice by adversely affecting the
praspects of a fair trial of persons indicted as a result of the findings of such
commissions. In addition, there is grave risk of destruction of the reputation of
persons named in the proceedings of the commission without such persons ever
being charged with an offence or being afforded the chance to restore their
reputations.

The competing merits of open or closed hearings and questions relating to
the publication of detailed findings, are issues of polarised debate.
Commonwealth Director of Public Prosecutions, Mark Weinberg QC, recently
queried the wisdom of having public hearings at corruption commissions given the
attendant media publicity. He remarked that the rules of evidence do not apply to
the conduct of such hearings and it followed that allegations based upon nothing
more than hearsay, or hearsay upon hearsay, could be aired and reported without
any finding having been made as to their veracity.?

The contrary view has been argued by Adrian Roden QC, Assistant
Commissioner of the New South Wales Independent Commission Against
Corruption (ICAC). He was of the opinion "that justice done behind closed doors
is open to abuse and must be beyvond question. Public confidence in the
administration of justice eannot be maintained within a context of secrecy .."
Tony Fitzgerald QC, took the view that the proceedings before his Commission
should, for the most part, be open to the public.

The further problem that a commission of inquiry may raise for the general
administration of criminal justice is the publication of the Report itself. On this
question the Government hesitated for some time before resolving to table and
publish the Report as soon as it was received.

The two factors - the public conduct of the greater part of the Inquiry and
the publication of the Report - are to be commended, but such a course once
adopted requires its own specific constraint if a fair trial is to be available to those
subsequently charged.
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Much of the material likely to jeopardise the fair conduct of future trials
has not been published or examined in detail in the Report. That material instead
has been passed to the office of the Special Prosecutor, which was created prior to
the completion of the Commission and before the establishment of the more
recently enacted and embryonic Criminal Justice Commission {CJC).®

It is the view of the Law Society that the difficult problems which confront
any royal commission have been adequately addressed by the style of the
proceedings and Report of Commissioner Fitzgerald and the procedures
subsequently adopted in relation to the prosecutions which have been or will be
commenced as a result of the Inquiry.

It is more difficult to address the suggestion of those who maintain the
Report goes too far. It is certainly true that few Queenslanders who studied the
initial Terms of Reference given to Commissioner Fitzgerald would have
anticipated that the final Report would recommend the creation of a permanent
Criminal Justice Commission (CJC) or the more unlikely Electoral and
Administrative Review Commission (EARC) with its recommended task, inter alia,
of a review of the State’s electoral system.

It is believed that few, if any, Queenslanders would have had any
comprehensive appreciation of the extent of the activities examined in the Report
under the heading "Some other aspects of recent politics in Queensland”. That
section deals at some length with instances involving ministers of the Crown in
numerous activities in circumstances where the Report suggests a real or apparent
conflict of personal interest and public duty may have arisen.” It will be seen by
many as adequate justification for the EARC recommendation.

The Queensland Law Society sought and obtained leave to appear before
the Fitzgerald Commission and made submissions upon those References relating
to the adequacy of existing legislation to detect and deal with official misconduct
and corruption,

The Society submitted that the evidence received by the Commission had
revealed a need for the creation of an independent commission against corruption
and asked for the establishment of such a commission for a term strictly limited by
a sunset clause of approximately three years. The Society's submissions used as a
model, the 1988 New South Wales legislation creating an independent anti-
corruption commission in that State (New South Wales Independent Commission
Against Cormuption Act 1988), and recommended the adoption of similar legislation
in Queensland, subject to a number of relatively minor but significant
amendments.
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The Society’s submissions also examined the work of the New South Wales
Ombudsman in the investigation of complaints against police for the three years to
August 1987.  As a result, the Society also recommended retention and
restructuring of the Police Complaints Tribunal (Queensland). Specifically, the
Society suggested that the procedures and legislation in place in New South Wales
(The Ombudsman Act) and the Police Regulations (Allegations of Misconduct Act)
had demonstrated that allegations of misconduct against serving police officers
could be dealt with effectively by carefully selected serving officers seconded to an
independent investigatory body, provided that such a body was given the necessary
legislative powers and, more importantly, adequate financial resources. The
Society, previously a vehement critic of the relatively ineffective Police Complaints
Tribunal in Queensland, believed that, with the necessary injection of resources
and power, it could develop into a specialised and effective body which could
attract and enjoy public confidence.

Assessment of Fitzgerald Recommendations

This section deals principally with the recommendations for the creation of a
criminal justice commission, with its enabling legislation (Criminal Justice
Commission Act 1989) and the extent of the justification for the exfraordinary
powers which are to reside in that permanent commission. The Report
recommended the creation of a permanent commission to bring together a number
of functions not properly addressed in Queensland at present. It will provide a
mechanism for the continuation of investigations into official misconduct in this
State. It will oversee reform of the police force. It will maintain and develop
criminal intelligence services. It will monitor the administration of criminal justice
generally and it will generate proposals for reform of the criminal law. In short, it
has a broad charter in all aspects of the criminal justice system and some of the
functions given to it may not necessarily sit comfortably with others.

The function of initiating criminal law reform was not one which the Society
had contemplated as appropriate to an anti-corruption commission at the time it
made submissions to the Fitzgerald Inquiry. The Society has, of course, since had
the benefit of the written report and has considered the numerous findings of
Commissioner Fitzgerald in relation to the unsatisfactory aspects of the present
legislative processes in Queensland, particularly in areas of criminal law and
general public order legislation. The Report examined the ramifications of the
politicising of the administration and observed that a system which had provided
the Executive Government with comprehensive control over the careers of public
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officials had created special pressures upon them as a result of which merit had
been ignored often and political loyalty had in some cases been rewarded® Asa
result, the independence and impartiality of the public service had been eroded
and the Parliament had been deprived of the opportunity to consider all relevant
factors in making important legislative policy decisions.

The Report found that a major consequence of politicising the bureaucracy
was a reliance on inappropriate considerations in the decision making process.
The Report identified both inadequate critical assessment by government of draft
legislation and lack of an adequate mechanism by which new or contrary views
could be expressed.

It has long been of concern to the Society that detailed commentary and
submissions to government in relation to proposals for the amendment of
legislation, particularly in relation to public order and criminal law matters, have
often gone unheeded. The submissions have been dispassionate and have been
intended to draw attention to the unwarranted or the unintended results of
proposed legislative changes or have drawn attention to the iniquitous or unjust
provisions in existing legislation, (The Drugs Misuse Act). They have on occasions
in the past failed because of opposition from those in public service who are
charged with the administration of the existing law.

Much of this legislative reform is now placed in the hands of the CJC. The
Commission, however, is also charged with an important role in the enforcement
of the criminal law (in conjunction with the Director of Prosecutions and the
Special Prosecutor), Great care will be needed to ensure that future amendments
to the criminal law are not biased towards facilitating new methods of intrusive
investigation and the prosecution of the accused at the expense of basic civil
liberties.

On this point, the Society draws attention to two legislative changes which
have occurred in conjunction with the work and report of the Fitzgerald
Commission. Both changes have the potential to alter substantially the balance
which as been established over many years between the rights of the citizen and
those of the State in the administration of criminal justice.

Firstly, the amendment to Section 14 of the Commissions of Inguiry Act
1950-89 which occurred on 16 March 1989. This section had previously provided
that anyone who answered questions or produced documents before an inguiry
under compulsion of the Act was protected from self-incrimination in relation to
such "statements or disclosures” in any subsequent civil or criminal proceedings. It
is contended that this amendment has dramatically reduced the traditional
immunity from self-incrimination by removing the protection previously afforded
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to statutory declarations by witnesses tendered in response to the questions of a
commission of inquiry. The Society had no opportunity to comment on the
amendment prior 1o its enactment because, like so much public order legislation in
this State in recent years, it passed through all stages in the House the day after its
introduction as a result of Standing Orders being suspended. The Society
subsequently urged repeal of the amendment and has been informed by the
Special Prosecutor that he would not seek to introduce in evidence a self-
incriminatory statutory declaration provided in response to a question asked under
compulsion at the Commission of Inquiry.

While the commendable attitude of the Special Prosecutor provides a
satisfactory practical result, the criminal law should not have to rely for its
operation upon the attitude of senior officers charged with its enforcement. The
amendment remains most unsatisfactory.

A not dissimilar machinery provision is to be found in Section 20 of the
Special Prosecutor Act 1988. This section provides absolute protection to the
Chairman of the Commission of Inquiry and any person assisting the commission
from any requirement to produce in any proceedings, any document or material in
the possession of the commission or to divulge any information to any person. The
Commission was at the same time, permitted to communicate such information to
the Special Prosecutor but was able to direct the Special Prosecutor in turn, not to
further divulge that information. Section 21 endeavours to provide the machinery
to ensure that such material in the hands of the Special Prosecutor, if necessary for
the fair trial of an accused, would be available or admitted upon that trial.

This complex provision seeks to restore some of the common law rights
removed by Section 20. The machinery provided by the section is imperfect but
the Society does not propose to canvass in detail the problems that may arise in its
satisfactory operation. It is sufficient for the purposes of this paper to observe that
Section 21 does not provide any machinery to access material in the hands of the
Commission when that material has not been communicated to the Special
Prosecutor. In such ¢ircumstances, the accused may have no knowledge of the
existence or nature of the material. Ewven if the existence of the material was
suspected and in the course of a prosecution, it became relevant to the fair trial of
the accused, there is no machinery by which that material could be brought to the
attention of the court because of the comprehensive protection afforded by Section
20.

This section was the subject of an unsuccessful objection in submissions by
the Society prior to the enactment of the legislation. A recent case serves to bring
the Society’s concerns into focus. One of the significant powers of the Fitzgerald
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Commission was to facilitate the granting of indemnities from prosecution to those
who appeared before it, The case referred to arose from the evidence of one such
indemnified witness and provides an example of the dangers inherent in the
section in the Special Prosecutors Act referred to.?

In that case it was alleged that the evidence of an indemnified witness
which was sought to be used in the prosecution of an accused was so tainted by
threats and inducements offered to the witness that it should not be admitted. The
Fitzgerald Commission at first took steps to resist the discovery upon subpoena of
the material which disclosed the nature of the dealings between the investigating
officers and the indemnified witness. By agreement, however, tape recorded
material did subsequently come before the trial judge.

The trial Judge, de Jersey 1., in ruling against the prosecution found that
attempts to instil fear in the witness, notwithstanding his repeated denials, were
such that there was a very grave risk that the witness’ statements were not truthful
but were "his response to what he felt the Inquiry officers wanted him to say".

If Section 20 of the Act had been in force at the relevant time, there would
have been no power to force any production of the tapes which revealed the
circumstances in which the indemnified witness made statements incriminating the
accused. The case serves to highlight the dangers which may flow from the
concentration of extraordinary inquisitorial powers in one body or commission.

There is a general tendency to favour the state in important changes in the
balance between state and citizen in the administration of criminal justice. As was
indicated previously the Society has submitted that an independent commission
should be created to investigate public corruption, but such a body should be
subject to a sunset clause. 1t is that point which will now be enlarged upon.

Commissions of inquiry in this country traditionally are armed with
extraordinary powers. However, the limited life and the specific (and public)
Terms of Reference of such commissions tend to act as an inbuilt safeguard
against three potentially grave problems, namely: the abuse of power; external
corruption influences; and improper or inappropriate intrusion by government.

The Society has supported the creation of a commission to complete the
matters raised by, but not finalised by the Fitzgerald investigations. The Society
does not, however, believe that there is a case for the establishment of a
permanent commission with the wide powers proposed in the Criminal Justice
Commission Bill. The permanent nature of the CJC and the broad and general
ambit of its Terms of Reference may lead to a greater risk of susceptibility to the
three problems referred to already.
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What avenue does a person with a genuine grievance against the CJC now
pursue? Without effective review procedures in place, how will public confidence
be sustained in a permanent body when allegations whether they be true or
malicious are brought against it?

It is the concern of the Society that there is no fail-safe mechanism which
will ensure that a permanent commission does not fall victim to the ills which were
examined and identified in other arms of government by the Fitzgerald
Commissian.

There is, unfortunately, a recent history of many abuses of the criminal
justice system in Queensland. Such instances identified in the Fitzgerald Report
and by earlier inquiries include cases where criminal elements in the police force
have brought false charges, have fabricated evidence or have intimidated both
members of the public and other serving officers. There are examples of
politicians zealously calling for massive applications of police resources to
perceived problems which are essentially moral issues or revenue matters rather
than matters which are truly criminal in nature. The Fitzgerald Report has
identified this tendency in many varied examples and controversial issues such as
abortion, the banning of obscene publications, and SP bookmaking. It is self-
evident to the Society that as the powers to police the criminal law become more
arbitrary and more intrusive, there follows a greater risk of abuse of those powers
and the reduced prospect of detection of such abuse.

The Terms of Reference of the Fitzgerald Commission in respect of the
illegal drug trade in Queensland have been mentioned previously. The Report,
however, does not canvass significantly the extent of the drug trade in Queensland.
It does observe that the huge profits from drugs and the number of organised
criminal suppliers are matters of notoriety in the State and that attempts to stamp
out this illicit traffic have consumed extraordinary resources, but have largely
failed here, as in the rest of the world® The Report further states that those
attempts have caused more incursions on the civil liberties of people and revealed
more corruption than has been the case in policing any other criminal activity.

If the statistics of law enforcement agencies are to be accepted, then the
illegal drug trade is both the most profitable and most dangerous criminal activity
in modern society, and is the most capable and effective in subverting the agencies
created to control it. There have been many recorded cases in this country
demonstrating the success of those involved in the illegal drug trade in corrupting
individual law enforcement officers and agencies, including corruption at the
highest level.
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On balance, the Society has come to the view that the Fitzgerald Report has
gone too far in that the CJC is not the subject of a sunset clause. The Society
would have preferred a sunset clause so that Parliament could examine the reports
and recommendations of its monitoring committee at the expiration of the fourth
year of the life of the CJC. Unless Parliament then resolved to extend its term, the
CJC would automatically wind-up at the end of the fifth year of its term, and the
tasks given it would then be referred to those authorities previously responsible for
them or to any new bodies which may then be established.

In conclusion, the Society has been gratified by the response to the detailed
submissions which it has made in relation to the structure and powers of the CJC.
A considerable number of the Society’s submissions were adopted in the
amendments to the Bill which passed through the House in October 1989, The
Society understands the legislation will be further reviewed next year and
additional amendments could be anticipated. It is to be hoped that the need for a
sunset clause will be re-examined at that time,
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The Fate of Inquiries: Will Fitzgerald Be
Different?

Scott Prasser

This chapter focuses on the sorts of issues confronting the Fitzgerald Commission,
as a public inquiry, in having its recommendations not only accepted by
government, but also implemented.) By implementation we mean, "to carry out,
accomplish, fulfil, produce, complete."?

Implementation is the "making it happen” part of the public inquiry process
- a process that begins with the inquiry’s initial appointment, the setting of terms of
reference, selection of members and goes on to include investigation, research, and
analysis until it culminates in the formal presentation of the inquiry’s written
report. Implementation is the next step. Implementation is putting action to
recommendations, No matter how long and winding the road was for an inquiry in
preparing its report, the real task is in translating the inquiry report into action. As
Frank Costigan, who chaired the Royal Commission into the Painters and Dockers
Union warned on the eve of the Fitzgerald Report’s release: "One thing needs to
be understood. Really, the easy job has been done (i.e. the preparation of the
inquiry report) ... The hard work is to be done from now on .. that's the
implementing of it."s

This chapter is not concerned with the substantive content of the Fitzgerald
Report. Rather attention is given to identifying the key prerequisites required for
the successful implementation of an inquiry’s recommendations, and comparing
these with the Fitzgerald Commission.

The Importance of Implementation
The inevitable test of an inquiry’s success is whether its recommendations have
been implemented, or perceived to be implemented. No matter how competent an

inquiry report, how well it did its investigations, how much publicity it received or
the status of its membership, in the final analysis the extent to which an inquiry’s

Property of University of Queensland Press - do not copy or distribute



The Fate of Inguiries 99

proposals are carried out becomes for many, the final and only criterion of
assessing whether an inquiry is a success or not. Implementation of
recommendations is every inquiry’s dream waiting to be fulfilled and every
inquiry’s nightmare it wishes to avoid. This concern with implementation arises for
a number of reasons.

Foremost amongst these, is that successful implementation of an inquiry’s
recommendations would dispel some of the cynicism by commentators and the
public about public inquiries in general. J.C. Courtney's comments about the
dissatisfaction with Canadian royal commissions is a pood summation of this: "...
royal commissions have proved popular targets for criticism ... It is claimed that
royal commissions ... are frequently appointed to relieve the government of
pressure .. that the government does not seriously intend to implement the
commissianers’ recommendations ... that the ... commissioners ... are not detached
from and unsympathetic towards the ... government of the day ... are too costly and
.. the reports ... do little else but gather dust in archives .."

In the United Kingdom, A.P. Herbert believed that royal commissions and
other types of inquiries were appointed "not so much for digging up the truth as for
digging it in"5 In Australia the lack of action by governments provoked one
journalist to conclude that public inquiries were "a wilful waste of public money
and private time"¢ Non-implementation has given inquiries a bad name. As
Martin Bulmer observed, "the greatest degree of dissatisfaction with royal
commissions has been at the implementation stage".7 Sheriff reinforces this view:
".. the achievement of a Royal Commission or Committee cannot be judged only
on the basis of the intrinsic or absolute value of their recommendations, but also
on the extent to which the changes they propose are implemented"s

Slow or non-implementation of inquiry reports seems an occupational
hazard of inquiries, The pattern always appears the same. Some crisis, serious
allegations of impropriety, or accumulated criticism provokes a government to
appoint a public inquiry. Prominent persons are appointed, public hearings held
and government support for the inquiry seems strong and unequivocal. The final
report is released amid much publicity and government statements of apparent
unreserved acceptance of the recommendations. Inevitably this proves in many
cases to be a false dawn. By its temporary nature the inquiry is disbanded and its
members dispersed. Without the ongoing drama of public hearings or the
newswarthy nature of public revelations media and public interest lapses. Nothing
happens.

Mr Justice Moffit's comments about the lack of government action
concerning his (into Corruption in New South Wales) Justice Woodward's (Drug
Trafficking) and Frank Costigan’s (Painters and Dockers) Inquiries reflect the
frustration by inquiry members about the non-implementation of their reports:
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"Genuine decision and action is .. postponed and often avoided altogether.
General recommendations ... have been made by a succession of inquiries but ..,
the response has largely been negative, at best piecemeal on isolated matters,
usually in a watered down form. An inquiry, being complete, some matters may be
taken up, but otherwise the reports and recommendations are pigeon-holed.” This
lament is not atypical. Many of those involved in the various federal and state
inquiries in the areas of corruption and administrative reform have stated similar
concerns and frustrations.io Indeed, the repeated number of inquiries in these
areas {(and other areas of public policy) indicates the lack of action on the different
reports.1 Inaction it seems begets further inquiries.

This pattern is also the case in Queensland. The Fitzgerald Commission
was to some extent the culmination of the lack of government action concerning
other royal commissions and inquiries into police and related areas during the
preceding two decades.’z As Coaldrake and Wanna comment about these other
pre-Fitzgerald inquiries in Queensland: "The occasional inquiry had been
established ... But such inquiries were limited in their terms of reference, and their
findings or recommendations were either politically marginalised or simply
neglected. Demands for action ... were systematically ignored."3

Another reason why implementation of inquiry reports is deemed to be
important is that governments are often judged by their willingness to accept,
almost without question, an inquiry’s recommendations. Whether the report got it
right is often ignored in this demand for "action”. Delay by governments is
frequently portrayed as sabotage, conspiracy and a gross dereliction of duty on the
part of governments. The government’s right to assess, test and evaluate a report
is too often ignored in the demand for ‘action’. When governments reject
inquiries, commentators are apt to infer from this that although the government
established an inquiry it did not really have an open mind on the matter. A course
of action was already decided. The inquiry was only some symbolic act to promote
a perception of consultation and openness. As Michelle Grattan observed, the
Gruen Assets Test Inquiry failed to have its unanimous recommendations accepted
because "it did not give what was wanted".1# Professor Fowke's comment on this
demand is worth noting: "With our modern cult of progress and of activism we can
apparently never admit the possibility that under certain circumstances the best
action may be no action at all."1s

This editorial from the Courier-Mail on the release of the Fitzgerald Report
highlights the demand for unconditional acceptance of the Fitzgerald Report:
"Now that Mr Fitzgerald has given the Government guidelines ... they must be
followed without deviation ... Mr Fitzgerald has discharged a difficult duty in an
admirable fashion. Now it is up to the Government to restore public confidence in
those institutions which have been so damaged for so long."ie
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Indeed, the particular nature of the Fitzgerald Report and its immense
public impact had forced the Queensland Government under Premier Ahern to
accept its recommendations "lock stock and barrel” a year before it was released.1?
This is unprecedented with inquiries. Controversial inquiries such as the Costigan
Royal Commission and others investigating ministerial impropriety during the last
twenty years have not received such carte blanche endorsement before they have
actually reported. The implications of this open door policy and the expectations it
raised concerning the acceptance and implementation of all aspects of the
Fitzgerald Report regardless of their suitability needs to be appreciated.

Lastly, implementation verifies that an inquiry got it right concerning the
particular issue it was investigating. Failure to implement, for whatever reason,
reflects badly on the inquiry and its members. It is for this reason that those who
chair inquiries often lay great stress on the need for their recommendations to be
fully carried out without deviation, modification or compromise. This is a
combination of belief in the report, and the desire to show how much influence the
inquiry, and they personally have in government circles.

Commissioner Tony Fitzgerald believed his Inquiry had got it right. He
stressed the connection between implementation of his recommendations and the
solving of Queensland’s corruption problems: "The recommendations in this report
are aimed at allowing permanent institutions and systems to work properly ... This
report endeavours to identify the major problems. [t refers to issues which show
the need for the introduction of new structures and systems, and revision of the old
ones, as foundations for reform."1s

Like many an inquiry chair before him, Fitzgerald warned against any
piecemeal adoption of his recommendations: "This report proposes a package of
reform, comprising a number of elements. Each element has advantages and
disadvantages, but the whole is aimed at achieving the best balance between
competing considerations. Each component is vulnerable to selective criticism ...
Acceptance of any such selective criticism could lead to an altered and reduced
package, perhaps worse than useless."1?

This now brings us to the fundamental issue of identifying the prerequisites
needed to ensure successful implementation of a public inquiry report and
comparing these to the Fitzgerald Inquiry.

Prerequisites for Implementation

Regardless of the prestige and publicity concerning the Fitzgerald Commission and
its now perceived place in Queensland’s political history, the fact remains that it is
a public inquiry. Its strength and limitations are set by its basic structural form as a
public inquiry and the place of such bodies in our political system. For instance,
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public inquiries in the Australian political context have no formal constitutional
standing. Unlike the Swedish system2t public inquiries in Westminster
democracies exist at the whim of governments, Their appointment , membership,
terms of reference, resources and deadlines are decided by the government of the
day, not by any prescribed constitutional rules or set out formula. What happens
to an inquiry report is very much dependent upon the government. There is no
requirement (unlike Federal parliamentary committee reports)2 for governments
to respond formally to an inqguiry report.

Governments in our political system have a range of techniques at their
disposal to thwart the implementation of inquiry recommendations, such as:

- Nip in the bud approach by giving an inquiry limited terms of reference,
unreasonable deadlines, poor resources (e.g. Gibbs Royal Commission into
the National Hotel Allegations) and at times also, careful selection of the
inquiry’s members 22
Ignoring them, whereby no formal response is ever given (e.g. Sturgess
Inquiry into Sexual Offences Involving Children and Related Matters);»

- Find flaws response by which the report is not condemned outright, but
faults are found and further investigations are either suggested or initiated
(e.g. Evalt Royal Commission into Agent Orange);2

- Open attack technique by which a government publicly attacks the veracity
of the inquiry report and in some cases the chair (e.g. Fraser Government's
response to the Woodward Royal Commission into the Australian Meat
Industry);s

- Bureaucratise them response by which a number of committees or task
forces are established within the bureaucracy, ostensibly to make an inquiry
"happen’, but with the knowledge (or hope) that normal inter-departmental
rivalries and professional jealousies would either strangle or at least slow
down the implementation process (e.g. Lucas Committee of Inquiry into
Enforcement of Criminal Law in Queensland);2
We fully accept, are doing it, or have done it strategy by which a government
removes demand for action over an inquiry report by repeatedly stressing
how implementation was or is in the process of occurring (e.g. Premier
Neville Wran's responses to criticisms from Justice Woodward concerning
Royal Commission into Drug Trafficking).27

Given these circumstances and the general disillusionment about the
impact of public inquiries already highlighted, is implementation of an inquiry
report a lost cause? Dr Peter Wilenski, who chaired and was a member of several
inquiries, believes not.  "Determined efforts’, he states, "can in the right
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environment c¢reate major change in systems of public administration."ss For
Wilenski, the problem has heen that attempts to develop, "prerequisites of reform
and to pursue a stralegy Lo overcome anticipated resistance”, have been "rarely
pursued".

So implementation of inquiry recommendations is not automatic.
Successful implementation of inquiry reports requires all or some of the following
prerequisites to be met:

L Adequate time, resources and terms of reference.

2, Sufficient public and political interest both during and after the inquiry to
ensure the report can be sustained on the political agenda.

3 Continuing role of the inguiry and its members in the formal
implementation phase.

4, Active promotion and publicity of the report by inquiry members.

LA

Creation of new institutions and procedures to oversee and take
responsibility for implementing the recommendations.

Recruitment of new personnel into existing and new institutions.

Legislative backing for the recommendations.

Nature of recommendations.

o e

Political will and support.»
Each of these will now be examined in relation to the Fitzgerald Inquiry.
L Adequate Time, Resources and Terms of Reference

Adequate time, resources and appropriate terms of reference are needed to allow
an inquiry to get to the hub of the problem. Although public inquiries are
technically "independent” from government as noted, their terms of reference,
resource allocations and reporting deadlines are in fact set by government. Justice
Woodward, who headed the NSW Royal Commission into Drugs lamented that
"unpleasant results can be avoided by refusing to extend the terms or the time .."31
Similarly, Frank Costigan, chairman of the Royal Commission into the Painters’
and Dockers’ Union sought (unsuccessfully) an eight month extension to his
investigations, which he said, unless granted would make it impossible, ".. to
maintain the thrust of my investigations or to hand them over to a new crime
authority in an efficient and sensible manner'.32 Other examples can be cited.®

In this regard, the Fitzgerald Commission has differed from most other
public inquiries established in Australia. Initially it was envisaged as a brief six
week inquiry. As the then Justice Minister Paul Clauson stated at the time, "We
would not like the inquiry to become a major production.® The Labor Party
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Opposition saw such statements and restrictive deadlines as making the inquiry as
ineffective as its many predecessors.3 Once the Fitzgerald Inquiry began and
because revelations were made public, it became unstoppable. Within a month of
its original appointment, its Terms of Reference were expanded. Its deadline was
extended. In the end, the Commission set its own deadlines. Six months after its
establishment, the Commission of Inguiry Act 1950-1989 was amended to give the
Fitzgerald Inquiry additional powers such as to electronically monitor premises,
subpoena witnesses from interstate and to compel witnesses to answer questions,
Fitzgerald asked for, and received extra assistance in the form of assistant
commissioners, research staff and an apparently unlimited budget.®* As one
journalist commented, "the inquiry has blossomed from mini series to mega
production dimensions"3” Indeed, the Fitzgerald Commission became the titan of
inquiries. Tt cost more, ran longer, employed more staff than almost any other
inquiry in Australia’s history - another first for Queensland?

2 Sufficient Public and Political Interest

The reason why the Fitzgerald Commission was so successful in gaining adequate
powers and resources brings us to the second prerequisite for implementation -
sufficient public and political interest. Once established, many inquiries and the
topics they are investigating quietly disappear from the political agenda. Indeed,
inquiries are often seen as an important technique used by governments to control
the political agenda and to render controversial issues harmless.3

This does not always have to be the case. Inquiries can adopt certain
strategies to overcome these limitations. For instance, holding public hearings and
promoting media reporting of the proceedings can help highlight the activities of
the inquiry and thus promote public interest and political support.

The Fitzgerald Commission appreciated this and developed appropriate
strategies 10 promote interest and support. As the Fitzgerald Report explains:
"This Inquiry could not have proceeded without public confidence, co-operation
and support. That meant the Inquiry had to be as open as possible, so that the
public including people with information, could see that it was a genuine search for
the truth. Such a course was also necessary so that the Inquiry could generate
enough momentum to overcome any attempt which might have been made to
interfere. 4o

Hence, explains Fitzgerald, "apart from one brief sitting ... all the evidence
of the Inquiry was heard in public’#1 and "with a few exceptions, all exhibits were
made available to the media”+2 Without this openness and despite the adverse
effect it had on some individuals because of hearsay evidence, the Commission
concluded it "could not have got as far as it did" 43
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The Fitzgerald Inquiry was in contrast with the previous Queensland
inquiries into corruption (Gibbs Royal Commission and Lucas Inquiry).# These
were largely conducted behind closed doors and did not gain the public exposure
and interest to sustain them after their investigations were completed. With the
Fitzgerald Inquiry the public hearings became a focal point of media attention and
the nature of the evidence given at these hearings meant that public interest was
both sustained and heightened.#s The culmination of this media and public
interest was seen on the actual release of the Fitzgerald Report on the 3 July 1989.
There was intense media coverage of the Fitzgerald Report unprecedented for an
inquiry in Queensland or Australia.

3. Continuing Role of the Inguiry and Members

A continuing role for an inquiry and its members in the actual implementation
process is seen as essenlial for success. However, this rarely occurs with public
inquiries. As Martin Bulmer concluded in this regard about the British experience
of inquiries, there was usually: "an absence of any machinery for follow-up ... A
commission goes out of existence once its report is produced and plays no part in
the implementation of its proposals. Individual chairmen and members do
continue to campaign for its recommendations, but in a personal capacity”.4
Inquiries are transitory in nature. They lack constitutional status and
powers. There are no requirements for governments to either formally respond to
inquiry reports, or to allow an inquiry and its members to have any ongoing role in
implementation. In these circumstances, says Wilenski, governments can "ignore a
report until its recommendations become obsolete"47  Alternatively, the report
may be given to the public service for both assessment and implementation. Toa
often public servants are "precccupied with their continuing functions™s to take on
an additional duty with much energy. Also, the public service or parts of it, may
have been the cause of the inquiry's establishment. If so, there will be a reluctance
to accept an inquiry’s proposals. This has been a greater problem for inquiries
concerned with institutional corruption. Where and to whom in the existing
public bureaucracy should such inquiry reports be lodged? In such cases, without
any ongoing role for inquiry members, it would be easy for the inquiry report to be
“hijacked”, by the more permanent institutions of government. The Fitzgerald
Commission itself noted how the Lucas Inquiry (1976) was not only "hijacked" by
the key departments of the Queensland Public Service, but also one of its key
members, Des Sturgess was never later contacted or consulted: “In a cynical
exercise of obfuscation and delay, the Government set up & commitiee comprising
Lewis, the then Solicitor-General, and the then Under-Secretary Department of
Justice, to review the Lucas Report. For practical purposes that was the end of the
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matter for over a decade. Sturgess was never again contacted by anybody
representing the Government about the Report, which was effectively ignored. s

Not only does the lack of any continuing role for an inquiry mean its
recommendations may be ignored, but also it means an inquiry does "not have the
opportunity of defending its report against criticism or rebutting eriticism."o Its
recommendations may, in these circumstances be misinterpreted or
misunderstood. This was precisely the complaint of Sir Ernest Savage who chaired
the Queensland Public Sector Review Committee (1987). He argued that the
Queensland Government’s failure to implement his four most important
recommendations was because: "counter proposals were put to ministers in private
and/or in circumstances where the original reform proposals had no advocate.
Sadly, there are some who are interested not anly in maintaining a power base, but
in extending it - sometimes over matters which were outside their perceived area
of responsibility-.s1

Because the problems identified by the Fitzgerald Report were the
"products of long term deficiencies in public administration”s2 these issues of
sabotage are even more pertinent. The Fitzgerald Inquiry appreciated this and
proposed that: "To facilitate a timely handover of control of the information
system and its accommaodation and to ensure continuity of the investigative process
it will be necessary for this Commission of Inquiry to remain functional until the
CJC [Criminal Justice Commission] and its essential elements are established and
capable of providing continuity of operations.™s3

For the Fitzgerald Commission, the release of its initial report was not the
end of its role, but the beginning as "the work started by this Commission of
Inquiry has not been completed" st Its real task was “to found the process of
reform” 55 and "much remains to be done" 56

Other inquiries such as the Costigan Royal Commission have made similar
comments about the breadth of the problems discovered and the need for
continuity. It was Fitzgerald's firm demand for an ongoing role of the Commission
in its actual report, combined with the Queensland political environment at the
time whereby the National Party Government could not politically afford to refuse
its requesis, that made the Fitzgerald Commission so different and successful in
this regard. Consequently unlike other inquiries, the Fitzgerald Commission did
not disband upon the release of its report, but continued as an interim organisation
until the CIC and Electoral and Administrative Reform Commission (EARC)
were established.

In relation to a continuing role in the implementation process of key
Fitzgerald Inquiry members and staff, there was a mixed result. Certainly, many
staff involved in the Inquiry’s data gathering and investigative activities did remain
with the Interim Commission and have subsequently been appointed to the CJC
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and EARC. Doug Drummond QC, who had initially joined the Commission as a
Senior Counsel Assisting, and was later appointed Special Prosecutor, has
continued in this role. Peter Forster who acted as a consultant to the Commission
was subsequently appointed to head the Special Implementation Unit (see later).
However, the Inquiry’s Chairman, Tony Fitzgerald, quickly disengaged himself
from any formal role in the implementation process. He refused offers to serve as
interim chairman of the CJC, and within a month of the Report’s release he
resigned without public explanation his consultancy to the Implementation Unit.
Understandably, given Fitzgerald's dominant role in the whole inquiry process, his
lack of any continuing role provoked some public concern as this editorial from the
Australian highlights: "Mr Fitzgerald ... has been at the centre of attempts to
reform corruption in Queensland ... By agreeing to act as a consultant for the
Government on electoral reform he consented to remain at the centre of that
process. Mr Fitzgerald's resignation has cast doubt on the thoroughness and
effectiveness of the reforms .. His desire to retreat from the limelight is
understandable. But in the circumstances he has one more duty to perform.s?

Fitzgerald appears to have rejected this duty.  Exacerbating
Fitzgerald's non-involvement in the implementation process was the subsequent
resignation, two months after the Report’s release, of Deputy Commissioner and
Interim Commissioner, Gary Crooke QC.  Similarly, the other Deputy
Commissioner, P.M. Wolfe ceased any continued activity with the Inquiry after its
release. Such omissions of key personnel does raise concerns about continuity and
whether the major thrusts of the Fitzgerald Report will be both implemented and
understood. It puts special pressure on the new chairs of the CJC (Sir Max
Bingham) and EARC (Tom Sherman) as to whether they will correctly interpret
the Fitzgerald recommendations. Indeed, the lack of involvement by Fitzgerald
and others makes the appeintment of the CJC and EARC chairs and members
particularly important. Only time will tell whether these have been right
Certainly, Fitzgerald missed an opportunity rarely given to an inquiry chair to fully
oversee implementation of his recommendations.

4, Active Promotion and Publicity of the Report by Inguiry Members

Not only should inquiry members and personnel have an ongoing role in
implementation, but also there needs to be active public promotion to maintain
general interest and pressure. As Bulmer says, inquiry “chairmen and members
should be prepared to remain active after the formal end of the work in order to
develop or maintain public interest ... and to ensure that it is not ignored by the
government"”,s&
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As discussed, in our system of government inquiry members have no such
formal ongoing role unless invited by the government. There is no guarantee this
will happen. Some who chair inquiries do take on the responsibility of actively
promoting the report as a result of their personal commitment to the inquiry and
belief in its veracity. Justice Phillip Evatt believed the findings of his Royal
Commission into Agent Orange ought to be "shouted from the rooftops".s He and
his assistant John Coombs were active in defending the Royal Commission against
criticism.e0  Similarly, former Justices Woodward and Moffit were willing 1o
promote their reports and criticise governments for their inaction.6t There are also
precedents for inquiry members to be formally and directly involved in the
implementation process concerning their reports. Dr Peter Wilenski, for instance
chaired the task force 1o oversee his report on the New South Wales Public
Service.

Tony Fitzgerald did not embrace such a public role. He gave no formal
press conference on the release of his report, wanting instead to "return to the
anonymity of his legal profession."s2 As highlighted, Fitzgerald quickly disengaged
himself from the formal implementation processes of the Inquiry. Except for a
couple of brief public comments criticising the implementation process and
admitting that he had been a "fool to lead the Inquiry"s? Fitzgerald has not been
active in promoting his Report. Fitzgerald seems to have wanted to have it both
ways - seek and demand full implementation, condemn the government for its
failure to do so, while avoiding any participation in the implementation process or
public promotion of the Report which would have assisted this. Such reticence
may considerably limit implementation should public controversy develop over
particular proposals.

% Creation of New Institutions and Procedures

A fifth prerequisite for implementation is the creation of a "new institution which,
once created within the bureaucracy, will continue at least for a time, to promote
... change”.#+ This goes beyond an inquiry continuing on for short time after its
report has been completed. It is also more than just the inquiry members either
informally or officially promoting the report in public or providing advice to
governments. Itis about giving an inquiry report some bureaucratic ‘home’ so that
it will not be dismembered quite so quickly and easily by existing bureaucratic
interests and priorities. As R.J.K. Chapman concluded in his survey of inquiries
involved with public sector reform, "the best mechanism is to leave
implementation to a newly created body".ss Indeed, public inquiries in seeking to
ensure implementation of their proposals often suggest, if not special
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implementation units, then new structures to take over new and existing
functions.s

To ensure the success of the special implementation units or new structures
to oversee an inquiry's recommendations, certain conditions have to be mer. Such
units need to have a high level of political and bureaucratic authority. Their status
must be unambiguously linked with the influential and powerful. Status opens
many doors in the public bureaucracy sometimes regardless of in-line formal
respansibilities. Such units also need defined powers so that where persuasion
fails, orders can follow, There is the need for these units to work laterally with
government departments by informal contacts with all levels of staff and not just
senior officers. Such connections require considerable and subtle negotiating
skills, collegiality and openness, as well as a sound knowledge of the system,
processes and key personnel. Only in this way will an implementation unit really
know what is happening and whether the recommendations are filtering through to
the "coal-face” without distortion or misinterpretation.

The Fitzgerald Commission developed several strategies in this area.

First, it proposed a special implementation unit to be established in the
Premier’s Department. Its rationale for this unit was that: "There are matters of
urgency arising from the recommendations ... which cannot await the formal
establishment of the CJC. It is therefore essential that immediate action is
initiated to establish a small consulting cell reporting to the Premier to function as
an implementation unit for urgent activities."s?

The Commission, in a way unusual for a public inquiry, even went so far as
to recommend the person to head this new implementation unit - Peter Forster, a
management consultant and former senior Queensland public servant who had
warked for the Fitzgerald Inquiry.

This recommendation was quickly accepted by the Ahern National Party
Government. In terms of the criteria discussed above, the Implementation Unit
appeared to meet all the requirements for success, having status, authority,
appropriate personnel and reporting directly to the Premier.

However, the role of the Implementation Unit was soon thrown into doubt
by Ahern’s successor &, Russell Cooper who established an Independent
Commission for Change and Reform to be headed by well known businessman and
experienced public inquiry chair, Jim Kennedy. This new Independent
Commission seemed to be taking over some of the functions originally prescribed
in the Fitzgerald Report for the Implementation Unit such as the farmation of the
CJC and EARC yet without totally absorbing Forster's Unit which was to report 1o
the Kennedy Commission s This change was seen by then Opposition leader
Wayne Goss as a "sell out of the Fitzgerald Report’s recommendations”®  This
may have been premature. Cooper’s initiative here may have reflected his desire
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to appoint someone with whom he has had a good working relationship? and a
desire to get things done, rather than any attempt to circumvent the Inquiry,
Proper assessment of the Independent Commission has not been possible because
it was quickly abolished by the Goss Labor Government in December 1989.

Second, the Fitzgerald Report proposed two other mechanisms to assist
with implementation which were to be established "as soon as possible”.” These
were the CIC and EARC. Fitzgerald’s rationale for these two bodies was as
follows: "The establishment of each of those bodies will provide a firm foundation
for reform. It is those permanent bodies which will have the opportunity and the
resources to continue the work of this Commission with respect to electoral,
administrative and criminal justice reforms. Those bodies, and not this Inquiry,
will provide the appropriate forum for debate and determination of what specific
reforms should be made."

Fitzgerald wanted to avoid the fate of previous inquiries by attempting to
establish two triggers of action for the implementation process. First, by proposing
the CIC and EARC and making them permanent and legislatively backed
organisations he was effectively bypassing the existing Queensland Public Service
of which his report was so critical. Second, giving the CJC and EARC further
areas to investigate and specific matters to monitor, Fitzgerald sought 1o make his
Inquiry and its major thrusts less fixed in time and more on-going, Agencies like
the CJC and EARC, if properly staffed and resourced, can both implement the
hasic recommendations of the Fitzgerald Report and at the same time go beyond
the inevitable boundaries of an inquiry report. In Fitzgerald's terms these new
structures symbolise the Inquiry’s aims of becoming a "catalyst and platform for
continuing reform"”.7

In Wilenski’s terms, these changes and the new reporting mechanisms
proposed (e.g. the Police Commissioner to the CJC, the CJC and EARC to the two
new parliamentary committees on Electoral and Administrative Review and
Criminal Justice), the enhanced role of parliamentary committees in general and
the greater emphasis on accountability, represent major changes to the
Queensland system of government. These proposals, combined with the other
reorganisations proposed by the Fitzgerald Report to the Police Department, the
office of the Attorney-General and Justice Department will, in Wilenski's
framework, help to "redistribute power"s within the bureaucracy.

6. Recruitment of New Persannel
A sixth prerequisite for implementation is the "recruitment of new people into

existing institutions”.% This is needed, stressed Wilenski, because new personnel
bring with them "a commitment to change, a freshness and enthusiasm while being
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unencumbered either with debts to people in the organisation or with attachments
to existing processes or programs’”  The Fitzgerald Report has added
considerable impetus to this process of opening up the system in two ways.

First, there are the new organisations of the CJC and EARC already
mentioned and the open recruitment of staff from outside the Queensland Public
Service to fill the many positions now needed to support these bodies. Exactly how
many is difficult to assess, but as Peter Faris of the National Crime Authority
(NCA) observed "the CJC is going to be an enormous organisation - maybe a staff
of a thousand."™

Second, the Fitzgerald Commission, directly addressed the issues of public
service recruitment and political neutrality. [t argued for a more independent
process of staff selection and appointment.” In some areas, such as the Police
Department the Fitzgerald Report specifically recommended the early retirement
of senior officers such as Acting-Commissioner Ron Redmond.se It also suggested
that the new Police Commissioner and other senior positions should be filled on an
interim basis81 Significantly, great emphasis is given in the Fitzgerald Report to
the development of an independent process of staff selection. To facilitate this,
the CJC was to have a major overseeing role in the selection of personnel in the
Police Department.s2 The Fitzgerald recommendations aim to establish a more
open system whereby competent outsiders as well as capable existing staff have a
fair chance in seeking positions.

3 Legislative Backing for the Recommendations

A seventh prerequisite for change to oceur is the enactment of new legislation,
Wilenski sums up the need for this: 'Public servants may ignore a general
exhortation from government or a circular from the head of the civil service.
There are many such circulars and exhortations, sometimes conflicting ... this
allows much room for interpretation and delay. Laws however, must be given
priority and their interpretation must be given priority. Public servants are, in
general, law abiding and laws do change behaviour in a lasting way, particularly
where avenues are open for judicial review of administrative actions. &

Legislation, per se, cannot change the behaviour of public servants or
politicians overnight. Corruption cannot he made to disappear by simply passing
legislation. However, the existence of specific legislation can over a period of time
modify behaviour. Legislation gives formal backing to certain practices (e.2.
freedom of information) and can take issues away from the direct intervention or
manipulation of government. Consequently it has been suggested that every
inquiry report, "should have draft legislation prepared and appended to it"s as this
would make "chances of implementation higher”ss Not only would such legislation
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give legal support for inquiry proposals, but also by being drafted by the inquiry it
would more accurately reflect the inquiry’s intentions. In practice, few inquiries do
this. Inquiries usually only make general recommendations. They may suggest
legislative changes or amendments, but rarely draft their own. Such tasks are left
to the government and the public service.

In the case of the Fitzgerald Inquiry, it did prepare legislation relating to
some of its recommendations. The draft legislation for EARC and the CIC were
penned by the Inquiry. Parts of this were later modified by the National Party
Government following eriticisms from the Queensland Law Society and civil
liberty groups. Because there was bipartisan support for the resulting amendments
they cannot be regarded as significantly reducing the impact of the Fitzgerald
proposals.

Elsewhere, the Fitzgerald Inquiry sought to reinforce its recommendations
by proposing either completely new legislation modelled on the laws of other
states or nations (e.g. freedom of information, whistleblowing) or amendments to
existing Acts (e.g. Public Service Management and Employment Act 1988, the
Financial Administration and Audit Act 1977-88, Reform Commission Act 1968-84,
and the Police Act). Underpinning these legislative proposals is the role (as
discussed) of EARC and the CJC in the development of the new legislation and
overseeing the amendments. Thus, Fitzgerald showed an awareness of the
importance and need for legislative backing for his recommendations. Yet, much
depends on the effectiveness of EARC and the CIC as to whether the legislation
and amendments will reflect the real spirit and thrust of the Fitzgerald Report.

8. The Nature of the Recommendations

R.J.K. Chapman noted that the nature of an inquiry’s recommendations will have a
great impact on the ease or otherwise of their implementation.3 Inquiries face a
range of options in framing recommendations. They can be specific or concerned
with general principles. Being specific with little regard to broader concepts may
make inquiries appear practical.  Preoccupation with specifics will mean
recommendations may date quickly as events, individuals and organisations
change. At the same time, an emphasis on general principles may make inquiry
recommendations appear too remote, too long term, too irrelevant. Inquiries also
have the option of providing a comprehensive or limited range of proposals.
Comprehensive reports become difficult to digest. This was the basis of the
criticism of the Coombs Royal Commission into Australian Government
Administration (1976).87 Lastly, inquiries have the choice of making politically
safe proposals, avoiding controversy and keeping within the mainstream of thought

Property of University of Queensland Press - do not copy or distribute



The Fate of Inguiries 113

on a subject. Alternatively they can take a more radical approach which may
impede implementation,

In relation to the Fitzgerald Report the issues it raised about the system of
government and the electoral system were controversial. They were also
unexpected given the terms of reference. What throws into doubt the
implementation of these proposals is not their controversy, but rather their lack of
preciseness. While the Inquiry raised concern about electoral laws, suggested
consideration of whistleblowing and freedom of information laws it does not define
what it wants. Instead, the Inquiry proposed that these, and many other matters be
given further examination by the CIC and EARC. After all, says Fitzgerald, its
aim is to "ventilate the problems - recommend approaches and mechanisms rather
than make unsound attempts to prescribe solutions to complex problems” s

For some this approach may mean the problems will continue to be
ventilated, but the solutions will never be found. The lack of preciseness in the
Fitzgerald Report on certain key areas will mean there will be considerable debate
as to whether the Fitzgerald Report is being implemented or not.

Another criticism of the Fitzgerald recommendations is that its section on
the Police was too concerned with management and organisational issues. Policy
and corruption issues should have dominated here. Reorganisation matters may
be beyond the brief and competence of an inquiry like the Fitzgerald Commission
with its dominance by legal professionals and its major focus on corruption.
Consequently, implementation of the recommendations in this section could be
affected by the viability of these proposals.

Lastly, is the enormity of the range of proposals and their potential costs.
Some inquiries are wvery conscious of these aspects and trim their
recommendations accordingly. This does not seem to be the case with Fitzgerald.
Peter Faris of the NCA sums up the complexity and expense of the Fitzgerald
proposals: "I think the task is huge ... The CJC is going to be very large ... There is
the EARC, combined with an administration law appeal commission .. and a
complete restructuring of the police force ... it's enormous ... It's going to cost a lot
of money,"s

In the rush by all political parties to accept the Fitzgerald Report "lock
stock and barrel” without any critical assessment of the proposals, these aspects of
complexity and costs have been initially ignored. Although the political context at
the time made government (and opposition) endorsement of the Fitzgerald Report
inevitable, it is foreseeable that as the full implications (and costs) of the
recommendations become mare apparent and the political environment changes,
future governments may lose their enthusiasm for {mplememing all the
recommendations. In this regard, the Fitzgerald Report has failed. The Report is

too wide ranging and too open-ended.
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9, Political Will and Support

Political will and support are the ultimate determinants of whether inquiry
recommendations will be implemented. This political aspect may be irksome to
some inquiry members who believe the worth of their proposals puts them above
the political process. However, as Brian Smith observed, administrative reform is
"political rather than organisational. It has a moral content, in that it seeks to
remedy an abuse or a wrong, to create a better ‘system’, by removing faults and
imperfections ... Reform is politicized change".s0

The Fitzgerald Inquiry showed an appreciation of this point. It concluded
that "the outcome of this Inquiry and Report must be determined by the political
process, as should be the case in a democracy".91 At the same time the Fitzgerald
Report also stressed how the political process in Queensland "has been one subject
which this Commission has had to consider"s2 Can implementation of inquiry
recommendations be expected if they propose fundamental changes to the way
government works and which are detrimental to existing power holders?

Scepticism by, some such as journalist Chris Masters concerning the
willingness of a National Party Government to implement the Fitzgerald Report
seems well founded.™ After all, the Inquiry was forced upon the Nationals and
soon gathered a momentum of its own which was too great for them to stop, slow
or divert. The Report was highly critical of the nature and style of government in
Queensland under National Party control. The Fitzgerald Report’s emphasis on
accountability, public interest, open government, administrative review, ministerial
responsibility, the role of parliament, and the Westminster system were all an
anathema to both National Party Government practice and the National Party's
own internal structure and ideology.* Then Premier Ahern was right when soon
after the release of the Fitzgerald Report he declared that "the whole thing won't
work unless there is a basic commitment by political leadership ... If there is
integrity in the political leadership then it flows down to the grass roots .."% The
problem, as the Fitzgerald Report highlights, is that there has not been that
“integrity” in Queensland Government in the past. Could there be any under the
post-Fitzgerald Nationals?

Despite Premier Ahern’s promise to implement Fitzgerald "lock, stock and
barrel”, subsequent events showed how difficult it was for the Nationals to fully
grasp, comprehend and accept the recommendations and underlying rationale of
the Fitzgerald Report. For instance, despite the Report’s concern about land
rezoning, Cabinet a fortnight after the Inquiry’s release approved large scale
rezoning on the Gold Coast that appeared to benefit a National cabinet Minister.%
National Party President Sir Robert Sparkes questioned whether acceptance of
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EARC and the CJC was tantamount to the abdication of elected government.”
Then there was Premier Cooper’s Independent Commission for Change and
Reform as discussed previously. Subsequent comments by Premier Cooper that
CIC and EARC proposals might be rejected "for very good reasons"# and that the
Fitzgerald Inquiry had failed to produce any real concrete results concerning
corruption® raised doubts about a National Party Government's will to implement
Fitzgerald.

Moreover, the process developed by the Nationals to implement Fitzgerald,
while meeting the formal requirements, missed the intrinsic criticism in the Report
about the poor state of Queensland Government. Thus, parliamentary debate of
the Fitzgerald Report was limited to one day and night. The two special
parliamentary committees recommended to oversee the EARC and CIC were not
established. The suggested consultation with the Opposition parties concerning the
senior appointments to the EARC and CJC was inadequately done. The National
Party response increasingly appeared, like so many other government reactions to
inquiry reportsi®, more about "how do we minimise the political damage” than
"how do we make it happen".

The Fitzgerald Report stressed that "reform will not happen if attitudes do
not change".wt  The examples above suggest that despite the rhetoric of
acceptance, the National Party's attitude to government had not changed. It may
also be a case that after being in office for so long, and with its emphasis on
leadership rather than debate, the Nationals were suffering from "cognitive
dissonance” - an inability to hear or perceive alternative views.1z Had the
Nationals continued in office, it is very probable that like poor Basil Pascali’s spy
reports to the Turkish Sultan in Barry Unsworth’s novel, the Fitzgerald Report
would have "vanished into some kind of mighty pit ... aimed to reduce all verbiage,
however densely written, however solidly informative, to sludge", 103 and would not
have been read, kept or understood.

The election of the Goss Labor Government in December 1989 has the
potential to change all this, to give the Fitzgerald Report the political support it
needs. Not only did the Labor Party make implementation of Fitzgerald one of
the major planks of its election campaign, but also its interests are more
coincidental with those of Fitzgerald. Parliamentary, electoral and administrative
reform have been key elements of the Labor Party agenda. The Labor Party, like
any new party in office is looking for ways to change existing practices, personnel,
and structures. The Fitzgerald Report offers a means to this - partly as a blue-
print for action, and partly as a catalyst and rationale for change. Rightly or
wrongly the Fitzgerald Report will be evoked in many future press releases by
Labor ministers announcing one change or another.
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Certainly, the change in government does not mean that controversy will
cease concerning the Fitzgerald proposals. Many of these are open to wide
interpretation. Many have been left to EARC or the CJC to develop. Whether or
not these will be in the spirit of Fitzgerald will not always be easy to say. Electoral
reform is a case in point. Nevertheless, the election of a new government,
untainted by scandals and with little vested interest in defending past practices or
existing arrangements, will give the Fitzgerald Report a far more favourable
political environment for implementation. Indeed, Tony Fitzgerald's willingness to
head an inquiry established by the Goss Government, into logging on Fraser
Island, symbolises this new political context.104

Conclusion

So, will the Fitzgerald Inquiry be different from other public inquiries concerning
the implementation of its recommendations? Overall, the answer to this question
is "Yes" for a variety of reasons: partly because the Fitzgerald Inquiry itself
addressed the issue of implementation and sought to develop appropriate
mechanisms; partly because of the way the Inquiry was conducted and the public
and media attention it attracted. Important as these factors are, a more
fundamental reason why Fitzgerald will be more successful than other inquiries is
the way it dominated the political agenda at a critical juncture in Queensland's
history., It was released when a general election was almost due and a shift in
power to a new government imminent. Rarely in Queensland’s or Australia’s
history has a public inquiry become such a focus of public attention and the issue
of implementation become the major issue in an election campaign. Try as they
might, the Nationals during the 1989 election campaign could not divert attention
from the issue of corruption and the implementation of the Fitzgerald Report.
Indeed, the election came to be about which party was best to implement the
Fitzgerald recommendations.ios

The Goss Labor Government’s actions since coming to office appear lo
indicate the voters were right in their choice of the party to implement the
Fitzgerald Report. Not only has there been considerable action on the
organisational structures proposed by Fitzgerald (e.p. the establishment of the two
parliamentary committees), but also the spirit of the Inquiry in terms of
government openness, consultation (e.g. concerning the Chair of the EARC) and
accountability seems to be occurring. Certainly, divergences between Fitzgerald
and the Goss Government’s actions will, and have started to occur (eg
establishment of a Senior Executive Service in the Public Service). Such
divergences may not be an attempt to block or undermine Fitzgerald, but rather
part of the normal process of government grappling with the realities of day to day
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administration and interpreting an inquiry report, which is but one view about how
things should be done. No doubt, the longer the Goss Labor Government is in
power, the less enthusiastic it may become about certain aspects of the Fitzgerald
Report (e.g. freedom of information). Nevertheless, if only half the
recommendations are implemented then Fitzgerald will have done considerably
better than the many other inquiries into corruption. The prospects for this are

good.
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Blowing in the Wind

Nigel Powell

The Harm of Greed
T'an Sun

The reason why the people are siarving
Is that the afficials "eat their taxes” oo much.
That's why the peaple are starving.
The reason why the people are difficult to rule
Is that authorities resort 1o imerference.
That 's why the people are difficult 1o rule.
The reason why the people make light of death
Is that they are too eager for high living.
Thai s why the people make light of death.
Those who have nothing 1o make life pleasurable are worthier
than thase who value high.

by Lao Tau

On 14 November 1975, at the Ryton-on-Dunsmore Training Centre I passed out as
top student of my course of 180 officers from police forces all round England.
Halfway through his address to us newly trained officers, the guest speaker, the
Deputy Chief Constable of West Mercia Constabulary, said something like this:
"Now I want to address my next few comments to you, the men and women who
have just completed your initial training. I want to tell you that when you get out
onto the streets the biggest enemy in your job is not the burglar, the rapist or the
car thief as you may think - it is the man in blue sitting next to you'.

In 1978 I migrated to Australia. I returned to England seventeen months
later, having spent less than a year in the Queensland Police Force. My last five
months were in the Police Licensing Branch. [ could not handle the Australian
culture,

When I got back to England I found the newspapers full of the inquiry into
the death of a New Zealander, Blair Peach. He had been hit on the head by a
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truncheon during a violent demonstration in London. He subsequently died. A
post-mortem found that he had a congenital paper thin skull. No offending police
officer could be identified. But the inspector in charge of the Special Patrol Group
unit for that area was being held responsible and was, to my mind, being crucified
in the media and by the investigating authorities. The violence in my home town,
Birmingham, had not diminished in my absence.

I knew that even with the limited overseas experience I had, together with
my previous record, [ would be marked for quick promotion, provided I passed my
exam, I reasoned - why should I put myself in that position? Get an ulcer and Iose
more hair when | could go back to sunny Queensland, adjust to the laid back
lifestyle, lack of discipline and be on a better salary. | returned to take the easy
option and within six months was back in the Licensing Branch for two and a half
years.

New Year 1982-83 I was working from 6.00 p.m to 2.00 am. [ spent from
1.00 a.m. to 8.00 a.m. in Hollywoods, an unlicensed nightclub owned and run by
Vic Conte and Gerry Bellino. 1 drank Baileys and ice; and 1 did not pay for a
drink all morning. I was not sober when 1 left. In the 1983 election [ vated National.

I tell you these things not through any sense of confession, but because |
feel it is important for you to have some idea of where I come from. Those events
and many more are my context. [ feel one of the mistakes we often make when we
assess situations is to remove people or events from their context. If anything, that
is my aim - to attempt to put police reform back into some sort of context, albeit
incomplete.

I must admit I have found it very difficult to address this topic. As I wrote [
found myself becoming increasingly critical of police and politicians. | get angry
with the politicians who have been and are prepared to use the police force for
their own ends of retaining or gaining power. I get furious at the conservative
siege mentality of a police force that cannot see that it is part of the community
and not superior in any way. And I get furious with a new Commissioner who does
not understand that the future is to some extent determined by the past. We have
to learn from and acknowledge the past before we can successfully move on.

Mr Newnhami, you have lost a golden opportunity to show that the police
force does not have to be inward looking and defensive. It can be open and
responsive to public needs. There are many in Queensland who have been victims
of unjust times, Of course, it is inappropriate and powerless to play the victim role
as many activists are doing at present. But it is also inappropriate not ta be
understanding when you are in a position of authority and power. What harm
could have been done by releasing the Special Branch files? By shredding them,
Mr Newnham, you have only increased suspicion and enhanced the divisive "us and
them" attitude that is characteristic of the police force.
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But I suppose I am most critical of myself. Somehow 1 still have not
completely resolved the ease with which I became a part of a stinking system - a
police culture that not only acts as judge and jury on others, but has wreaked havoc
in the lives of many who are least able to look after themselves. It is unlikely that
any of us will be treated like a grub from Inala, a boong from Musgrave Park or a
slope from Darra, But that is how many police think and act towards people 1
suspect you and I have little contact with. And personally, I do not think there is
much difference between that approach and you or I treating the check-out
operator or the parking attendant without respect. We are all human beings. We
are all citizens of this planet and we do not act in isolation. We are responsible for
the results of our actions or, more importantly, in most cases, non-action. It is our
lust for power and our fears that cause most of our problems in today’s world.

There are people out there who are being tortured and murdered for the
sake of personal power. There are whole eco-systems being destroyed for the sake
of material power. There are children who are starving to death for the sake of
political power. There are species being lost for the sake of economic power.

By this stage, | guess you could be feeling patronised, bored or even
thinking what the hell has this got to do with reforming the police force. It is
important to put our considerations of the Fitzgerald Report in perspective, give it
a context. You see, too often, by not considering the context, we deal with
problems in isolation and we end up applying a band-aid to staunch an arterial
flow. I certainly do not intend to be patronising and I do not think 1 have said
enough to be boring yet.

Context has got a lot to do with changing one of the most conservative
institutions in our society - the police force; a group that by its very nature resists
change and yet is made up by and large of very ordinary people - that is, if anybody
is ordinary; a group riddled by racism, bigotry, sexism and over all presides that
unquenchable desire for wealth - yes, not much different from the community at
large. Cynical?

Remove the police force from its context - society - and inevitably any
reform will be incomplete, lacking relevance. Fitzgerald did not do this nor did he
femove his look at government from its context or his look at tendering. He put
his neck on the line and presented a report that not only offered structural reform
but had a spirit. And he gave us a report that is readable by all - not just a few
lawyers or academics. This has engendered a feeling of belonging in many
Queenslanders because, despite the political and media attempts to subvert the
Inquiry and the Report, many have bought it, read it, understood it and now own
It

To me it is Brian Toohey's criticism (see chapter 7) that is out of context.
He has failed to account for the intangibles that dictate the mood of the time. To
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sit back now and say he could have done better - he failed - is to suggest:

1 inquiries in the past have cleaned up corruption;

2 there are no continuing actions by commission staff;

3 it does not take into account the atmosphere in political, police and judicial
circles, to name a few,

But to return to my topic. The worst aspects of police culture are not
unigue to Queensland. Only a few weeks ago I received some press clippings from
a friend in England. It appears the Chief Constable of my first police force has
recently suspended fifty-two detectives over various and persistent allegations of
verballing.

I feel like an albatross. Mr Fitzgerald and his team have named the beast
but T still do not feel that we understand just how tight the culture is and, more
particularly, how it is a symptom of our culture. Until we tackle the broader
context, reform will be doomed to a short life.

The biggest complaint I heard from police during the Fitzgerald Inquiry was
the treatment of the hearings by the media and in particular, the use of the word
*police” when talking about corrupt officers. They wanted journalists 1o use the
phrase "some police". Now of course, they have a point - as with sexist language it
is often a betrayal of deep rooted attitudes and certainly does not help to solve the
problem. But it is noteworthy that this aspect aroused so much venom. Sure,
many police would be simply trying to strike back blindly, but 1 feel it goes deeper
and returns us to the problem we have with power and the exercise of power.

Criticism has not worried the police force hierarchy unduly for years,
because its members have felt content to have their consciences stroked by
political patronage. And, in any case, the police have the power - to deprive a
person of his or her liberty, whether by lawful or unlawful means, and they have a
whole range of sanctions below that to employ on those who do not accede to what
they perceive as the norm. The salvation of the citizen - the law - has been
castrated by verballing, by inappropriate behaviour between some magistrates and
police prosecutors, and castrated economically by the legal profession.

But I think it is really noteworthy because here we have big tough police
officers seemingly impervious to criticism - the domineering spirit of the police
force is crumbling around their ears. They are hearing day after day of not just
allegation, but fact. Corruption has become a part of the fabric of the police force
and this was perpetrated by officers and they are spitting chips about what
journalists say, a breed 1 might add, they have almost absolute contempt for. Why?

They are fragile little souls - like most of us. Police, like the judiciary, the
legal profession, politicians, the media - the list goes on - have cut themselves off
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from the rest of society. They, like the others, think they see the big picture but
their actions belie their thoughts. We have serving police standing for parliament
and we have blatantly political meetings being held at police stations. Judges, who
place themselves above others in society protest that their private conduct is
somehow sacrosanct and of no bearing on their fitness for public office. We pay
these people.

Professional or jab isolation is our adult security blanket. Once we get into
a safe environment that gives us some degree of support and comfort, we feel
constrained to protect it. We then slowly lose our objectivity. The rate and degree
of the loss is determined by our individual need for security and acceptance and
the nature of the group we have joined.

The police force is a classic example. A male dominated hierarchical
institution, its members often in conflict with those outside of the organisation,
band together tightly for mutual support. This is because in the vast majority of
cases they have not thought through their reason for being police and what their
proper role is.

For example: I came from England - a "Pom" - one dowsn; a bit reserved
and used to discipline - two down; arrested a detective in the first month of service
- take off all brownie points. By the time 1 got to the Licensing Branch, despite my
age and previous experience, I wanted to fit in. Keith Jackson, a former Kiwi
police officer, identified the same pressure. Imagine the pressure on a green
nineteen year old to conform when an embittered old sergeant says: "Come on, son
- don’t worry about that - look you've got to forget all that bullshit they taught you
al the academy”,

There are ways in the police force of being accepted and feeling secure
other than drifting along with the tide. One can play up to the stereotype - be as
tough as anyone else, drink as much as anyone else, play-up, swear. But the most
lasting and important effect of police culture is the alienation of the police force
from the community, and vice versa, The remedy? Well, Mr Fitzgerald has made
some fine recommendations - increase the intake of women, community policing,
more regional control, reforming the management structure, the vital promation
by merit, and more.

These are all structural changes that are necessary - but do not forget the
context. While we continue in society to be driven by the lust for wealth and
power, and continue to be manipulated by our fears, the paolice force will do the
same, only more so. And no matter how much power the Criminal Justice
Commission (CJC) is given, and the Commissioner to oversee and refashion the
police force, it will only provide the terminally ill patient with a comparatively
brief respite. Unless we all change.

The natural state is balance. Nature has an inbuilt harmony. In the
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relatively short time that we as a species have been on this planet, we have slowly
built up ways of promoting consistent imbalance in our societies and our
environments.

Lasting change can never be imposed or even legislated for. Lasting change
will occur only if we as individuals decide we want change. The large problems of
society that our culture has inadvertently but inevitably fostered have not been
solved so far.

Corruption - the abuse of power - is one of those problems.

I have no faith whatsoever that the great gods of our societies - technology,
materialism, and domination by the right of strength - will come to our rescue
other than with a sophisticated but doomed band-aid. We have to change, and
that means education - of ourselves primarily, and of others. And that does not
mean finding out more and more about less and less. It means trying to get a hold
of the hig picture, seeing things in context and, most importantly, a quest for sell-
knowledge - a hard road to follow. And it means not imposing our ideas but
offering them, and not to the converted alone. For the police force - and
community alike, education is the only tool that will permanently break down the
defensive walls and build bridges.

[ suppose what I am saying is that I have come to believe in the shining light
of life and of humanity. There are many ways we can obscure and try to blow this
out and deny it but it will eventually come through to restore balance. Idealistic?
I have seen many corrupt men and women. I have yet to see a truly happy one, 1
have seen many who strive earnestly to improve our society; I have yet to see a
truly happy one. I have seen few who truly seek self-knowledge; they have a light
in their eyes. I believe that the big problems of our society, and corruption is one
of those big problems, are eventually going to get so large that we will have to
change. Nature will restore its balance. We can all play our own part.

Being a child of the fifties and sixties, T took the title of this essay from the
famous Bob Dylan peace song, not as you may have thought in any sense of
pessimism, but in a sense that nature and its force is inevitable, I really do think
the answer is "blowin’ in the wind".

Notes

I Mr Noel Newnham was appointed in 1987 as the new Queensland Police
Commissioner.
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The Police Culture — Implications for
the Reform Process

Jill Balen

Commissioner G.E. Fitzgerald QC, dedicated a chapter of his Report to "Police
Culture” and associated issues. For the purpose of this chapter, [ will use the term
"culture” to mean: "the prevailing pattern of values, myths, beliefs, assumptions,
and norms; and their embodiment in language, symbols, and artifacts, including
technology, in management goals and practices, and in participant sentiments,
attitudes, activities and interactions”.!

I would agree with many of the assertions about the negative aspects of
police culture made by Commissioner Fitzgerald in his Report. [ note, however,
that little evidence was presented of the positive aspects of the police culture,
although the observation was made that "many officers retain their integrity and
provide meritorious and usually unrecognised service".2 In this paper, I will outline
some explanations for, and facets of, the police culture.

Corruption is one form of misconduct; it can be part of the values, myths,
assumptions and norms that prevail in a police department. It does particular
damage in a number of ways that will be explored in this paper. At this stage there
has been no meaningful examination of culture or measure of the organisational
climate within the Queensland Police Department against which changes can be
gauged. The reform process can be hindered or helped by the culture existing
when change is being implemented.

As noted in the Report, community values can be reflected in the police
culture. Therefore, it is to be hoped that meaningful change will occur both in the
police force and in the community.

Explanations for Police Culture

Much has been written in recent years about police culture. Some observers
believe that the personality traits of police officers are significantly different from
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other members of the public even before they join the police force.3 I would also
argue that the occupational socialisation of police actually begins prior to their
entry to a police force.

By the time recruits enter a training establishment, many of the values,
myths, beliefs and assumptions about the job have been internalised from sources
such as the media, films, and possibly their own interactions with police. Many of
the views portrayed on television are more figments of the script writers
imaginations than reality. The amplification that is given to an event and the
police role in it may lead to the misconception that such behaviour is the "norm",
Perhaps the best example of this is the misconception that the major role of police
is to "fight erime".

Research shows that less than forty per cent of police time is taken up with
crime and related matters, though this observation would not apply to specialist
areas such as the Criminal Investigation Branch (CIB). In general, police perform
a "service" rather than a crime-fighting role; suggestions have been made that the
various police departments be renamed the "Police Service" rather than the "Police
Force"4

Another view suggests that the attitudinal and value differences of police,
compared with members of the public, can be traced to the socialisation of police
once in the jobs This hypothesis also suggests that police are not more
authoritarian in their attitudes or value systems than the general population from
which police are drawn.

The third view is that, depending on a number of factors such as
intelligence, personality, motivation ete, the job will affect police officerss Police,
I believe, do have their own view of reality which they attempt to impose on those
with whom they work. This is particularly so in relation to the values and attitudes
which it takes to succeed within the police organisation.

Because of the myths surrounding the police role, the set of values and
attitudes may vary among geographical areas, branches, and even gender. To be
sure, the values and attitudes of the urban police will be vastly different, in many
instances, from those of police who choose to serve in rural areas - particularly in
one and two person stations. The sub-culture of the Traffic Branch differs from
that of the CIB; also, within the CIB there may be a difference of attitudes and
values between members of various squads.

There are also differences between the culture of police performing clerical
and administrative duties, and those with operational duties. 1 also consider that
differences between policemen and policewomen can be identified. While no
specific study has been completed on the attitudes of policemen to policewomen in
Queensland, linking my reading of the literature from elsewhere to the experiences
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of myself and some of my colleagues, I would assert that there are no significant
differences between the local attitudes and the situation overseas.

Part of the reason for the bias against policewomen by policemen is
attributable to the myth of what police actually do. Almost universally, negative
attitudes towards policewomen by policemen have been found - to a larger or
lesser degree.? As a result, women police may either modify their values and
attitudes to fit the prevailing male-dominated organisational culture or resign?
Fortunately, it has been my experience to find that overt and covert forms of
discrimination have been reduced, but not eradicated, over recent years.

Some Facets of Police Culture

Although they are generalisations, it is worthwhile to explore some of the values,
myths, beliefs, assumptions and norms that make up the police culture. The
following summary has been taken from a report prepared by Harrison,
Hohenhaus and Pitman for the Queensland Police Department in relation to the
Fitzgerald Inquiry.s

1. Characteristics which support the notion of "selidarity through secrecy”
include:

- Police protect the actions of their comrades and see little in them
that is bad.

The vehicle of self-protection is the rule of silence-secrecy. The
vehicle of attack is the emphasis on the maintenance of respect for
the police.

The "dog" (or "whistleblower") is an outcast among the police.
Secrecy is loyalty. Secrecy is solidarity.

= Secrecy constitutes one of the most important definitions and is
represented in the rule of silence. Law enforcement is subordinate
to the ends of the group.

Police conceive of violence as an instrument to be used for the
support of personal goals, and only incidentally as a restricted source
of power given to them to facilitate their legal function,

- The use of violence is willingly used illegally to force respect and to
elicit information, and the group endorses this procedure. There is
also a willingness to abrogate it to achieve other ends, as evidenced
by the withdrawal of protection.

= There is a willingness of police officers to cease enforcing the law if
the Chief of Police indicates such a desire.
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- Apprehension of the criminal appears as a major value of the police
and is the major source of satisfaction that police gain in the
occupation.

- The rule that “the end justifies the means” in the apprehension of the
criminal is demonstrated as an occupational norm of the police in its
utilisation as a basis for legitimating violence.

The police officer conceptualises a criminal as a person who has
abrogated his basic rights as a citizen, and as a personal challenge to
the officer.

- Police consider themselves to be persons without particular worth
and to be failures when they state they don’t want their sons to
become policemen, that they want them to become successes. 1o

Punch analyses corruption scandals in various cities and has made the

following observations:

- The police organisation is not a harmonious integrated entity with a
comforting consensus, but is rather characterised by a deeply divided
pattern of semi-autonomous and often conflicting units.

- The occupational culture defines the norm surrounding work in
terms of "real” police work, based on action and excitement, and of
the incompatibility between legal and administrative requirements
on one hand and the reality of working the streets on the other.

4 Police work is a matter of negotiation based on contextually relevant
meanings where the law is used as a resource for solving practical,
situational dilemmas. In practice, an array of evidence indicates that
the demands made on the police are so diffuse and contradictory
that the police task is unworkable and this leads to an atmosphere of
"duplicity and hypocrisy” and of methods bordering on “trickery and
stealth”.11

Police tend to be cynical.iz Faced with the duty of keeping people in line

and believing that most people are out to break the law and do them harm

if possible, they always look for the selfish motive.13

Cynicism also stems from the police perception of the use and abuse of

power by some other segments of the social order, in particular, politicians

and members of the legal fraternity. In this regard, no other "working class"
group has a wider or deeper access 10 social power structures.

Isolation and segregation from the community are evident in police life.

Police officers are volunteers who have offered their services by choice.

This action can be motivated by a sense of community service, a desire for

adventure, sometimes by a sense of patriotism or for job security.
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% Police officers will accept discipline and display loyalty provided they can
trust the leaders. The standards, performance and keenness of police
officers will be directly related to the standard of leadership under which
they operate.

For the most part, loyalty is directed primarily to the work group.
Police officers have pride in the force as well as personal integrity.
However, these qualities tend to be belittled.

10.  Police officers have a good sense of humour (some would say they must
have it), although it is often regarded by the community as callousness. It is
used to relieve tension when the going is tough.

11, With the volume of work to be completed, there is a tendency to take short
cuts in the performance of various duties.

12.  Police officers have difficulty in admitting weakness and they tend to blame
the system or others.

13, During periods of frustration, there can be a tendency to sabotage resources
or the organisational image as a way of getting back at the system.

Despite these generalisations, it is not difficult to discern why the police
culture is what it is. Some examples can be useful. In protecting individual rights
secrecy can be considered an integral part of integrity. Also, in order to charge a
person with a criminal offence, police must have a reasonable belief that the
suspect committed the crime.

Police who only suspected their peers of offences may have been fearful of
repercussions, particularly when no mechanisms were available to piece together
the evidence of various officers about the activities of a "crooked cop".

Misconduct and Corruption

Goldstein has asserted that police misconduct falls into three categories - legalistic,
moralistic, and professional.is  Using that model, with legalistic misconduct

equated with corruption, it has been argued that corruption does particular
damage in the following ways:

it undermines the confidence of the public;
it destroys respect for the law;

it undermines departmental discipline; and
it harms police morale.16

Policing depends on the support of the community. This is made obvious in
the case of information given by the public in order to apprehend criminals or
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when community based policing is the major policing strategy. Public confidence
can be lost in both the police and public authority generally as a result of the
exposure of corruption. Respect for the law is vital, both from the public and the
police - it can make the difference between anarchy and democracy. If police hold
the law in contempt, members of the public may question why they should obey it.
The third point is particularly relevant if supervisors are corrupt (or
believed to be corrupt), they will lack the moral authority to compel obedience.
Morale will decline after a major corruption scandal unfolds. The honest officers
will be angered by those whose involvement has brought disrespect on all police
hecause many people often assume that more police are involved than the ones
who are caught. Distrust is common between those who are attempting to do their

Jobs well and those who are in any way corrupt.
Policing after Fitzgerald

So what are the prospects for policing in Queensland after Fitzgerald? The
purpose of the Fitzgerald Inquiry was clearly set out. Many honest police feel let
down by some aspects of the Report. They ask why all the bad things about the
organisation and the police? I do not consider the Fitzgerald Inquiry had a charter
to review the positives of policing. It was established to review, inter alia, the
wrongs in the department. Some innocent police got hurt in the process and that
hurt was felt by the family of the officer - "police family", as well as parents, wives
and children.

Some police may therefore be defensive about the positives of the job and
the people init. With recent criticisms about the cost of the Inquiry, it could have
been alleged that writings of the positives would represent a whitewash and a
waste of dollars. The police are already starting to use the recommendations of
the Fitzgerald Report as a means of changing parts of the system which they
themselves saw as defective. They will use the Report as an innovative vehicle that
will have positive results for the communities they serve, the organisation, and
themselves. Police are rising, like a phoenix from the ashes, to the challenge to
upgrade their professionalism and enhance their image.

Balch asserts that "attracting better people to the same old job is not
necessarily an improvement”17  Fortunately, the reforms recommended by
Fitzgerald encompass structure and a switch to the primary strategy of community-
based policing. It is to be hoped that the new culture that emerges, albeit directed
In some instances, will mean that recruits attracted to the police force will not be
going to the "same old job",

The new human resource management strategy proposed by Sergeant
Denise Burke will have a major impact. 18 Perhaps it could be argued that with
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promotion by merit, police will be more inclined to report the breaches of law and
unethical behaviour (including breaches of discipline) of their colleagues. The
decentralisation of authority and responsibility for decision-making has the
propensity to minimise the scale of any misconduct. Participation by the
community in the evaluation of policing will also assist. But through this process,
no-one should seek to destroy the positive aspects of the police culture.

Part of it, for example, involves "sticking by your mate”. When applied to
misconduct this becomes a negative trait, but when the call goes out over the
police radio "officer in trouble"”, the culture dictates that anyone who can respond,
does respond. Hence, at the untimely death of P.C. Brett Handran, two young
police put themselves in danger to "stick by their mate”. Yes, some members of
the community also put themselves at risk that day, and I guess that iz what
community-based policing is about - caring for each other.

With the advent of community policing, and bearing in mind the comment
that police officers can reflect the community standards, it will be vital to "set in
stone" some definition of ethical behaviour. Public confidence in the police may
be eroded if ethical conduct is not practised by police; but it is also important o
have a high standard of morality and ethics within the community at large.

At his recent swearing-in, Commissioner Newnham publicly subscribed to a
Code of Ethics. The suggestion that all police reaffirm their Outh of Office or
publicly subscribe to the new Code of Ethics, was supported by members of
workshops established to train personnel to be change agents in the reform
process.

[ have appended the Code of Ethics subscribed to by Commissioner
Newnham. It should be noted that the application of a code of ethics is relevant to
both the personal and professional lives of police. Pressures for reform are being
brought to bear on police from a multiplicity of directions; many of the police are
wanting change as much as anyone else in the community.

Overall, however, the process will not be rapid or without its problems and,
4s we know, the journey of 1,000 miles begins with the first step. Professor
Harmon outlined three forms of responsibility that are relevant to members of my
department. They are, political, professional, and personal and Harmon examined
the tensions that can develop among police that have to be regulated.s He
asserted that each of the various forms can develop or exhibit certain pathologies
fequiring an appropriate response.2 Some of the tensions will be relieved by
strong leadership, or applying sanctions to those who abrogate or use unwisely, the

responsibilities placed on them. The new Criminal Justice Commission may also
assist.
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Conclusion

In this chapter, 1 have set forth some theoretical explanations for the police
culture, some facets of it, the impact of misconduct, and my perception of the
prospects for reform. Many police were angered by the comments by Fitzgerald
on the police culture. Whether that is a function of their naivety or the fact that
precious little credence was given to the positive aspects of it, is a moot point.
What has been said, or left unsaid, cannot be changed.

Perhaps one of the most positive experiences for me in my sixteen plus
years of police service was to participate, as a facilitator, in the workshops to train
police as change agents for the forthcoming reforms. Let me assure you that the
quality of the outputs from police and public servants at the workshops has been
extremely encouraging.

As a participant in the change process, as a tertiary student, and as a
member of the broader community, I am optimistic for the future of policing in
this State. There is a Hindi proverb which says, "The lotus blossoms out of the
mud". Commissioner Newnham has gained the support of members in the
department committed to change, and it is hoped will gain the respect and
confidence of the community at large.

I trust that it will not be too long before the Queensland Police
Department, like the lotus "blossoms out of the mud" and that we make it an
ethical, effective and efficient police service. But the reform process needs the
support and encouragement of all Queenslanders, not just police, if it is to succeed.
We must become involved, where possible, and bring to heel those who impede
the process, irrespective of their status or profession.

Property of University of Queensland Press - do not copy or distribute



The Police Culture 139

CODE OF ETHICS
by Commissioner Newnham

As a member of the Queensland Police Force, I have a duty to:
Protect life and property;
Preserve the peace;
Prevent offences;
Detect and apprehend offenders; and
Help those in need of assistance.

At all times,
I will carry out my duties without fear or favour, malice or ill will;
I will act honestly and with the utmost integrity;
[ will make every effort to respect and uphold the rights of all people
in the community regardless of race, social status or religion;
I will strive for excellence and endeavour to improve my knowledge
and professionalism;
I will keep confidential all matters which | may learn in my official
capacity, except as necessary in the course of my duties;
I will practice self-discipline in word and deed both on and off duty;
I will resist the temptation to participate in any activity which is
improper or which can be construed as being improper;
I will not misuse my office for personal gain;
I will accept responsibility for my own actions and for acts which I
may order;
I accept the desirability of these ethics as an integral part of my
personal and professional life.
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