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fessor emeritus, University of Cincinnati

“William Kelly offers a comprehensive, insightful look into the world of criminal justice.
Kelly grabs the reader from the initial pages and maintains that level of engagement as he
takes his audience on a historical journey through the U.S. criminal justice system—
hitting on major political and policy elements that have contributed to mass over-incarcer-
ation. This book is a must-read for everyone who has ever considered our criminal justice
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INTRODUCTION

There were seven million violent crimes and twenty million property
crimes in the United States in 2014.! The majority were committed by
offenders who had already been through the justice system at least once
before. Moreover, there were at least seven million victims of these vio-
lent crimes and at least twenty million victims of these property crimes.
Much of this is avoidable, as is a significant portion of the $100 billion
we spend annually on criminal justice.

U.S. criminal justice policy has evolved out of a political frenzy of
“tough on crime” and resulted in a nearly unilateral emphasis on punish-
ment and control. Today, the United States is home to 5 percent of the
world’s population; yet we have 25 percent of the incarcerated population
in the world. “Tough on crime” sounds compelling, proactive, and solu-
tion focused. The problem is that despite common sense, logic, and even
our own personal experience, punishing criminal offenders does not
change their behavior.

Recidivism is the term that applies to the rate at which already con-
victed individuals reoffend. It usually refers to individuals who have been
released from prison or jail or who are on some form of community
supervision like probation. Seventy-seven percent of offenders recently
released from prison were rearrested within five years, and 55 percent
were reincarcerated. We have spent $1 trillion over the past forty years on
criminal justice, not including the $1 trillion spent on the war on drugs.
This has been an experiment that bet the farm on punishment. We lost the
farm.
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So why does punishment not reduce criminal offending? The short
answer is because it does not change the circumstances related to much of
criminal offending. What is it about being in prison that mitigates addic-
tion, mental illness, neurocognitive disorders, the effects of poverty, edu-
cational deficits, chronic unemployment, and/or homelessness? I am not
arguing that these are excuses for crime. Nor am [ suggesting that they
should evoke sympathy or entitle one to a get-out-of-jail-free card. Rath-
er, these are reasons for crime; they are profoundly common, and iden-
tifying them and changing them should be the primary focus of American
criminal justice. Much of this book is about how we do that.

I am not advocating shuttering America’s prisons. We need prisons
and jails to separate criminal offenders from the rest of us. But we need to
be much more selective in who we decide needs to be separated from us.
There are offenders who commit violent crimes and those who are partic-
ularly bad and dangerous, and they just need to be locked up. There are
those for whom the probability for behavioral change is low, including
many long-term career offenders. Then there is retribution, an entirely
legitimate, acceptable, but expensive rationale for incarceration. For all of
these offenders and more, prison or jail is an appropriate consequence.
But we must not go about incarceration in the wholesale, freewheeling
manner that has defined the past forty years of American criminal justice.
We must more clearly differentiate between who we are just mad at and
who we rightfully fear. Prison should be reserved mainly for those we
rightfully fear.

It is important to realize that prison and jail are expensive and, in
many respects, counterproductive. There is an old saying that offenders
come out of prison worse than when they went in. As it turns out, that old
saying is true. We need to be aware that the vast majority of prison
inmates will be released at some point and that, when they are, we should
assume that the majority will reoffend.

This is not a book about due process, equity, or judicial fairness per se.
To be sure, these are profound issues in the American justice system.
Racial disparities in arrests, convictions, and incarceration unfortunately
define U.S. justice policy and practice. Michael Morton and all of the
other exonerations that have resulted from the efforts of the Innocence
Project are testaments to error, ineptitude, and bias in prosecution and the
court system. To be clear, exonerations only shine a light on a fraction of
the mistakes that are made in the arrest, prosecution, conviction, and
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punishment of individuals. Because prosecutors’ caseloads and judges’
dockets are so full, the primary focus of the American court system is to
process as many people through the courts as quickly as possible. That is
why over 90 percent of criminal indictments are plea negotiated and why
many observers describe the court system as assembly-line justice. These
are but a few of the very serious ethical, equity, and due process concerns
that plague our justice system. They are very important, but they are not
our primary concern here.

Rather, the goal here is to describe where American criminal justice
policy has been in recent decades and where it needs to go in order to
significantly reduce crime, recidivism, victimization, and public spend-
ing. I will show in these pages that the majority of crimes are preventable
and the majority of victimizations are avoidable. In turn, by preventing
large numbers of crimes, we stand to save tens of billions of dollars
annually in criminal justice costs alone.

Critics may declare that criminal justice reform focusing on rehabilita-
tion and behavioral change is just another example of liberal bias. Fair
enough, but before we go down that road, I would suggest one take a look
at Right on Crime, a conservative criminal justice policy organization
with signatories including Jeb Bush, Newt Gingrich, William Bennett,
Edwin Meese, Grover Norquist, J. C. Watts, Ralph Reed, and Gary
Bauer, among many, many other conservative leaders. Right on Crime,
for example, advocates for reducing the prison population, increasing
probation and parole, eliminating mandatory sentences for nonviolent
crime, and providing drug treatment for those offenders with substance
abuse problems. They have gone a long way in establishing criminal
justice reform as a bipartisan concern. On January 7, 2015, Charles Koch,
chairman of the board and CEO of Koch Industries, and Mark Holden,
general counsel and senior vice president of Koch Industries, published
an op-ed piece on Politico titled “The Overcriminalization of America:
How to Reduce Poverty and Improve Race Relations by Rethinking Our
Justice System.”? In this article, they recommend reducing incarceration,
changing sentencing laws to eliminate harsh sentencing, and restoring the
rights of those released from prison. Importantly, they state, “To bring
about such a transformation, we must all set aside partisan politics and
collaborate on solutions.”3

Still, skeptics may suggest that the logic here is simply wrong. After
all, the U.S. crime rate has declined as we have increased the number of
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criminals behind bars. Yes, and at the same time, there is a very strong
correlation between U.S. spending on science, space, and technology, on
the one hand, and the number of suicides by hanging, strangulation, and
suffocation. Or there is an equally strong correlation between per capita
consumption of cheese in the United States and the number of people
who died by becoming entangled in their bedsheets. Just because two
things may appear related does not mean one causes the other. Many
factors influence crime rates, only one of which is punishment. The evi-
dence shows that, at the most, U.S. incarceration has accounted for 10-15
percent of the decline in crime during the decades of the 1990s and
2000s.4 Many governors, state legislators, and members of Congress, as
well as the Obama administration, are questioning that return on invest-
ment.

Despite the evidence, there is powerful opposition to reform. For ex-
ample, on March 10, 2015, Chuck Grassley, the chair of the Senate Judi-
ciary Committee, went on the record in a floor speech opposing the
federal Smarter Sentencing Act, which reduces the number of mandatory
minimum sentences for some individuals convicted of possession of
drugs and gives federal judges more discretion in sentencing. In particu-
lar, if they are nonviolent and have a limited criminal history, the court
may avoid imposing a mandatory sentence. Grassley claims that reducing
sentences for drug offenders will increase crime and cost $1 billion. He
calls the movement to reduce mandatory federal sentences for low-level,
nonviolent drug offenders the “leniency industrial complex.”> While he
has the facts wrong (it will actually reduce crime and result in a net
$3 billion annually in cost savings), he nevertheless has a powerful po-
dium from which to advance his opinions.

There is also a reluctance to envision a bigger picture of criminal
justice reform. Essentially, everything that has surfaced in the 2016 elec-
tion campaign involves only piecemeal change. Nearly every candidate
for president in this election cycle has voiced support for reform but only
in bits and pieces, such as rolling back some mandatory sentences or
ending mass incarceration. Banning the box (the requirement to disclose
past criminal justice involvement on employment applications) is com-
mon, as is reducing the use of solitary confinement, reforming indigent
defense, treating more drug abuse, abolishing the death penalty, and using
“best practices.” These all may be ideas worth considering, but, at the end
of the day, their individual effects will be quite limited.
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October 2015 saw the unveiling of federal criminal justice reform bills
from both chambers of Congress. The Senate Sentencing Reform and
Corrections Act of 2015 and the House Sentencing Reform Act are pur-
ported to be “landmark™ and “game-changing” legislation. In reality, nei-
ther addresses recidivism reduction to any significant extent. They are
still promoting a punishment-focused federal criminal justice system.
Federal initiatives are important for many reasons, including that the
federal system is truly in need of reform and because while federal re-
forms do not directly apply to the states, they do set examples for what
reform looks like from the federal perspective. What the feds do is quite
visible in the media and can set the stage for state-level initiatives.

From my perspective, true criminal justice reform that can substantial-
ly reduce crime, recidivism, victimization, and cost must be comprehen-
sive. There is no single initiative that will be the silver bullet. Ending
mass incarceration is certainly one of the goals, but that is not an isolated
strategy. What do we replace it with? What do we do with those we no
longer incarcerate? It is that bigger picture that is lacking in discussions
of reform and that guides much of what follows.

I write this book after nearly three decades teaching and researching
crime, criminal justice, and public policy. I have also worked extensively
in a large number of criminal justice settings, creating and evaluating a
range of justice programs and policies. Thus, [ have in-depth knowledge
of the scientific literature on crime, punishment, and behavioral change,
as well as the practical experience of designing, implementing, and as-
sessing efforts to change offender behavior. The result of all of that is in
the next nine chapters.

Chapter 1 describes how and why we created the world’s largest pris-
on system and became the world’s leading imprisoner. The incarceration
and corrections explosion was a matter of not only bricks and bars but
also a penchant for retribution and punishment, a central role of partisan
politics, fundamental changes to our sentencing laws and procedures, and
a war on drugs, among others. In chapter 2, we look at what America’s
punishment binge accomplished in terms of recidivism, crime, victimiza-
tion, and cost. We look at cost in a variety of ways, none of which cast a
favorable light on how we do the business of crime and punishment.

Chapter 3 takes a hard look at why people commit crime, including
the variety of crime-related or crime-producing factors, such as poverty,
mental illness, substance abuse, neurocognitive impairment and deficits,
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chronic unemployment, and many others. These are not excuses for
crime. They are identifiable and changeable conditions and circum-
stances, the mitigation of which can substantially reduce recidivism. Thus
begins our discussion of where we go from here. How do we go about the
business of changing criminal behavior within the institutions of the
American criminal justice system?

Chapter 4 focuses on strategies for diverting offenders from traditional
criminal prosecution, sentencing, and punishment. Drug courts are a com-
mon venue for diversion to treatment of offenders with substance abuse
problems. These problem-solving or diversion courts can be quite effec-
tive in successfully treating offenders and substantially reducing recidi-
vism. There are also some diversion programs and problem-solving
courts for the mentally ill, a segment of the correctional population that
has increased at an alarming rate over the past forty years.

Chapter 5 tackles how to change criminal prosecution and sentencing.
Here I suggest that prosecutors are the most important decision makers in
the American criminal justice system. Their power and influence are
unmatched. They can be primary roadblocks to fundamental change. How
we alter prosecution and prosecutors is an important topic in chapter 5, as
is changing sentencing laws and procedures. We also go down a road that
is not often traveled when discussing criminal justice reform, the matter
of criminal responsibility. Under what conditions should we hold offend-
ers accountable or responsible for their criminal actions? This is not an
invitation to give these offenders a walk; rather, as we have learned more
and more about mental illness and neurocognitive impairments and defi-
cits, is it reasonable to hold offenders with such illnesses and impairments
as culpable as any other offender? I suggest it is time to rethink this issue.

Chapter 6 considers how we should use punishment, including pris-
ons, jails, probation, and parole, in the future. This includes the death
penalty, a topic of considerable uneasiness in American society as more
and more death row inmates are exonerated and eighteen states have
abolished the death penalty, six since 2007. The crime trifecta of guns,
drugs, and gangs is taken up in chapter 7. We discuss the war on drugs
and strategies for mitigating the drug problem, organized crime, and the
Second Amendment and proliferation of guns on our streets.

While this book is mainly about the adult criminal justice system,
chapter 8 focuses on juvenile justice. Though much smaller in scale, the
juvenile justice system is fundamentally important since it is a direct



INTRODUCTION 7

pipeline into the adult system. Our failures at the juvenile justice level
result in an extraordinarily high probability of continued offending into
the adult years. It need not be that way. Chapter 8 presents an overview of
what is wrong with the juvenile justice system and how to fix it.

There is much wrong with how we go about the business of criminal
justice in the United States. Changing it is fraught with many roadblocks
and challenges. The concluding chapter takes on the big picture of re-
forming criminal justice, potential barriers to change, the momentum that
is already under way, and what we need to consider and do in order to
make fundamental changes to how we deal with those who break the law.






AMERICAN CRIMINAL JUSTICE

The Punishment Is the Crime

O October 2, 2009, Travis Bourda, a twenty-nine-year-old Louisiana
oil rig worker, was sentenced to fourteen years in prison for possession of
roughly a quarter of a pound of marijuana. Because Bourda had two prior
convictions, he received the fourteen-year sentence required under Loui-
siana’s three-strikes law. The tough-on-crime prosecutor was not satis-
fied. He appealed the sentence to the Louisiana appellate court, arguing
that it was excessively lenient. The appellate court agreed and sentenced
Bourda to life without parole.

Jack Marble was a twenty-two-year-old African American who was
arrested and convicted of robbery. He was unarmed when he committed
the robbery, and it was his first offense as an adult or juvenile. He was
sentenced to four years in a Texas prison.

Brian Aitken, twenty-five, was recently divorced and moving from
Colorado to New Jersey to be closer to his two-year-old son. After arriv-
ing at his parents’ home in New Jersey, Aitken, under a good bit of stress,
lost his temper and jumped in his car to go for a drive to cool off. His
mother was concerned for his welfare when he did not return, so she
called 911. The police greeted him when he returned to his parent’s house
and asked to search his car. Buried under clothing and other personal
items was a bag containing two disassembled, cleaned, and wrapped
handguns, which he had legally purchased in Colorado. Police also found
large-capacity magazines and bullets, also legally purchased in Colorado.

9
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The police arrested him because transporting the weapons and magazines
without a special permit is illegal in New Jersey. The prosecutor indicted
the case, and it went to trial. The judge did not allow the jury to consider
an exemption in the law for individuals who are in transit or moving.
Aitken was convicted and sentenced to seven years in prison.

These stories, all of which reflect lawful sentences, serve to illustrate
the past four decades of American criminal justice.! For a variety of
reasons, some good, some illogical and hard to fathom, we have been
conducting an experiment of all-out punishment for those who break the
law. We refer to it as crime control, also called fough on crime or zero
tolerance, and we use catchy phrases like “lock ’em up and throw away
the key” and “do the crime, do the time.” Prosecutors say that by impos-
ing this harsh punishment, they are sending a message to the community.
Judges tell offenders that they are giving this tough sentence to teach
them a lesson and to deter them from committing additional offenses.
Legislators pass punitive three-strikes and mandatory minimum sentence
laws to ostensibly get offenders off the streets and back up their tough-
on-crime rhetoric. We have been angry at criminals, and that anger has
seen expression in the extensive punishment we mete out to those who
break the law.

AN AMERICAN PENCHANT FOR PUNISHMENT

The United States has been engaged in what some refer to as “waste
management” incarceration, in which we round up large numbers of bad
guys and warehouse them to make the streets safer. It sounds right—
putting distance between the offenders and the public. Segregating crimi-
nals by placing them in secure prisons and jails to give them time to
contemplate their wrongdoing and see the light certainly seems, on the
surface, like a reasonable way to go. Simple, intuitive, proactive, and
tough. How could it not work?

The evidence of America’s punishment binge is compelling. In 1980,
we imprisoned about 320,000 inmates in state and federal prison facil-
ities. In 2014, we incarcerated 1,570,000 (roughly the population of Phil-
adelphia). This is nearly a 400 percent increase (see figure 1.1).

The growth in federal incarceration has outpaced that of the states.
Between 1980 and 2014, the number of federal prison inmates increased
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by 600 percent, compared to the state increase of 330 percent. Much of
the federal increase has been driven by drug enforcement.

Figure 1.1 depicts the increase in prison inmates in state and federal
facilities between 1936 and 2014.2 This growth in the prison population is
something unprecedented in U.S. history and, as best we know, unprece-
dented in the history of any other nation.

When we add those in jail, typically awaiting disposition of their cases
or sentenced to confinement after conviction for a misdemeanor, the total
number of incarcerated offenders is over 2.3 million. That amounts to the
combined population of San Diego and San Jose, California, the eighth-
and tenth-largest cities in the United States.

As stated in the introduction, the United States is presently home to 5
percent of the world’s population; yet we have 25 percent of the world’s
incarcerated population. Consistent with that percentage, the United
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States has the highest incarceration rate (the number incarcerated per one
hundred thousand population) in the world. Our imprisonment rate of 716
per 100,000 U.S. residents far exceeds that of all other nations, including
many that we probably consider rather punitive, countries such as Russia,
China, Rwanda, Kazakhstan, Iran, Saudi Arabia, Pakistan, Singapore, and
South Africa. There are currently 10.1 million individuals incarcerated
worldwide. If the rest of the world incarcerated citizens like the United
States (that is, had the same incarceration rate), the world’s incarcerated
population would increase fivefold to over fifty-three million. 3

In the late 1990s, I was working with some researchers at the Crimi-
nology Institute at Cambridge University in England. On a visit to Cam-
bridge, I was given a tour of one of their maximum-security prisons. Part
of this tour was observing something they called a dialogue group, where
the inmates sit in a room and discuss their concerns, fears, and so forth
about incarceration and eventual release. When I was introduced, they
were told I was from the United States and, in particular, Texas. They
spent about an hour asking me about the reputation of the American
criminal justice system, whether what they had heard was true about it
being so tough, so punitive. This is what the marketers call “living the
brand”—the U.S. justice system has a tough-on-crime brand, but it is not
just words. We fulfill that perception on a daily basis.

What do we know about the inmates in state and federal prisons? They
are mainly men and largely minorities. The black imprisonment rate is a
phenomenal 2,290, 5.5 times that for whites. Today, one out of every nine
young (twenty to thirty-four) black males is incarcerated; one in three
black men can expect to be incarcerated at some point in their lives. The
odds for Hispanic men are one in six; for white men, they are one in
seventeen. The majority of individuals admitted to U.S. prisons are ad-
mitted for a nonviolent offense. In 2013, approximately 70 percent of
prison admissions were for conviction of a property crime, drug crime, or
public order crime. Only about 30 percent of prison admissions are for
violent crimes.*

While the media typically focus on the massive increase in incarcera-
tion, referred to as the incarceration explosion, the reach of the justice
system goes well beyond that. Understanding the overall scope of our
crime policies requires a look at correctional control more broadly. Cor-
rectional control includes prison, jail, probation, and parole. Prison is
reserved for the incarceration of convicted felons who have been sen-
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tenced to confinement. A felony, which is the label we give to more
serious crimes, is defined as an “imprisonable offense.” Jail is used to
detain individuals who are awaiting disposition of their cases and to
confine individuals convicted of the less serious category of crimes re-
ferred to as misdemeanors. Probation is defined as conditional, super-
vised release to the community. Probation is diversion from incarcera-
tion, used in lieu of prison. While on probation, offenders are subject to
revocation to prison or jail if they violate the conditions of their release.
Parole is conditional supervised release to the community after someone
has served a period of confinement in prison. Parole violators are also
subject to revocation back to prison if they violate the conditions of
parole and are caught.

In 1980, there were approximately 1.9 million individuals under cor-
rectional control in the United States (again, prison, jail, probation, or
parole).’ By 2013, that had grown to eight million (seven million official-
ly counted and an estimated one million in forms of control/supervision
not included in the official counts). This is an increase of over 375 per-
cent. The eight million represent the entire population of New York City
or the combined populations of Wyoming, Vermont, the District of Co-
lumbia, North Dakota, Alaska, South Dakota, Montana, and Rhode Is-
land.

What do we know about the officially counted seven million individu-
als under correctional control in the United States? Today, the majority
(56 percent) are on probation, one-quarter are in prison, 12 percent are on
parole, and 11 percent are in jail. They are mainly men and minorities.
There is wide variation across states in the odds of being under correc-
tional control. Georgia leads the way (one in thirteen), followed by Idaho
(one in eighteen), Texas (one in twenty-two), Ohio (one in twenty-five),
and Indiana and Louisiana (one in twenty-six). Those with the lowest
rates of correctional control include New Hampshire (one in eighty-
eight), Maine (one in eighty-one), West Virginia (one in sixty-eight), and
Utah (one in sixty-four).®

These statistics do not adequately describe the impact of correctional
control on certain communities in the United States. For example, in the
53206 zip code in Milwaukee, 62 percent of the males ages thirty to
thirty-four have been to prison. Approximately two-thirds of the thirty-
five thousand prisoners who are released from Illinois prisons each year
return to just seven zip codes in Chicago. Ten zip codes in Houston
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account for over one-third of Texas’s annual spending on incarceration.
Eleven of the zip codes in Philadelphia account for over one-half of
Pennsylvania’s spending for incarceration.” It was not uncommon to see
newspaper headlines in recent years declaring something to the effect that
“56% of Young Black Men in Baltimore Are in the Justice System” or
“50% of Black Men 18 to 35 in DC Are Under Correctional Supervision.”

The dramatic growth in the scale and reach of the American correc-
tions system over the past four decades was new to us and new to the
world. One obvious question is “Why?”

WHY WE GOT HERE

Crime control is a series of policies, laws, and procedures that aim at
getting tough on criminal offenders. The goal was to reduce crime and
recidivism; the means was increasing the severity of punishment. Under-
standing why we got here involves a look back, initially, at the events of
the 1960s and then turning our attention to a series of factors that played
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very important roles in subsequent decades in sustaining what was
launched in the late 1960s and early 1970s. The pivotal point in the birth
of crime control was the 1968 presidential election, and the primary
player was, ironically, Richard Nixon.

Crime and Chaos in the Streets

The 1960s was a period of profound domestic turmoil in the United
States. Crime rates were at an all-time high and continuing to rise. In
1960, the violent crime rate was 160 per 100,000 inhabitants. By 1968, it
was three hundred and rising.® These increases in crime were unheard of
in the American experience.

Race riots swept across the nation, starting in 1965 in the Watts neigh-
borhood of Los Angeles. That riot was followed by hundreds between
1965 and 1969. Essentially, every city of any size (roughly one hundred
thousand and more) experienced substantial race-related violence. When
it was over, the toll was sobering; approximately 750 separate riots, with
230 killed, 12,700 injured, nearly 70,000 arrested, and tens of billions of
dollars in property damage.® Protests of the Vietnam War added to the
disorder on America’s streets and college campuses. The Robert Kennedy
and Martin Luther King Jr. assassinations were high-profile events sig-
naling the profound instability the United States was experiencing. Each
night during the latter half of the 1960s, Walter Cronkite would report the
events of the day, and the message was pretty clear—America was in the
throes of chaos, lawlessness, and disorder.

As disorder unfolded in the streets, there were other events taking
place in Washington that played a role in the shift in criminal justice
policy. First, landmark federal legislation was passed as the Civil Rights
Act of 1964 and the Voting Rights Act of 1965 became law. As Michelle
Alexander tells us in her influential book The New Jim Crow:

For more than a decade—from the mid-1950s to the late 1960s—
conservatives systematically and strategically linked opposition to civ-
il rights legislation to calls for law and order, arguing that Martin
Luther King Jr.’s philosophy of civil disobedience was a leading cause
of crime. Civil rights protests were frequently depicted as criminal
rather than political in nature, and federal courts were accused of ex-
cessive “lenience” toward lawlessness, thereby contributing to the
spread of crime. In the words of then—vice president [sic] Richard
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Nixon, the increasing crime rate “can be traced directly to the spread
of the corrosive doctrine that every citizen possesses an inherent right
to decide for himself which laws to obey and when to disobey them.” 10

The Warren Court and Judicial Liberalism

In addition to civil rights and voting rights, the U.S. Supreme Court,
under the leadership of Chief Justice Earl Warren, was handing down
historic decisions regarding the protection of criminal defendants’ consti-
tutional rights. Cases included Mapp v. Ohio (1961), which applied the
exclusionary rule to state prosecutions, stipulating that when law enforce-
ment violates a suspect’s Fourth Amendment protection against unrea-
sonable searches and seizures, the evidence discovered in such a search
shall be suppressed or excluded at trial. The Warren Court also gave us
Escobedo v. Illinois (1964), which provides the right to counsel during
custodial interrogation of criminal suspects, and Miranda v. Arizona
(1966), which codified the now well-known Miranda warnings, which
advise criminal suspects to remain silent and to seek legal counsel. Gide-
on v. Wainwright (1963) established that any individual arrested for a
felony shall have counsel provided by the state if the individual is indi-
gent. The series of cases that the Warren Court decided constituted the
incorporation of a variety of due process protections in the Bill of Rights,
requiring that state procedural standards be in line with federal require-
ments.

There were quite negative reactions to many of these decisions. Mapp
was seen as a major impediment to proactive law enforcement and prose-
cution of criminals. Such was the reaction to Escobedo and Miranda,
where objections predicted substantial declines in confessions and con-
victions and, in turn, increases in crime. On balance, efforts at enhancing
due process, focusing on upholding the procedural protections that the
Constitution affords suspects and defendants, are often seen in opposition
to crime control. Heightened attention to due process issues, as well as
the consequences of violating due process rights, are seen as hindering
criminal investigation, prosecution, conviction, and punishment. This was
the case when the major procedural decisions of the Warren Court were
handed down. And it was no secret that the Nixon administration and
many members of Congress had very strong, vocal objections to the
Warren Court’s due process decisions.
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Richard Nixon avoided the more conservative “Impeach Earl Warren”
initiative, but even his relatively controlled communications made clear
his position on Chief Justice Warren. In his 1968 address “Toward Free-
dom from Fear,” Nixon stated:

Only one of eight major crimes committed now results in arrest, prose-
cution, conviction and punishment—and a twelve percent chance of
punishment is not adequate to deter a man bent on a career in crime.
Among the contributing factors to the small figure are the decisions of
a majority of one of the United States Supreme Court . . . the cumula-
tive impact of these decisions has been to set free patently guilty
individuals on the basis of legal technicalities. . . . The barbed wire of
legalisms that a majority of one of the Supreme Court has erected to
protect a suspect from invasion of his rights has effectively shielded
hundreds of criminals from punishment. !!

Additionally, in a 1967 Reader’s Digest article, Nixon stated, in reference
to Lyndon Johnson’s initiatives on poverty (which reflected Johnson’s
belief that a war on crime must be linked to a war on poverty in order to
address the root causes of crime), “Far from being a great society, ours is
becoming a lawless society.” He placed blame on “judges who have gone
too far in weakening the peace forces against the criminal forces,” refer-
ring in particular to the Warren Court. 12

The launch of crime control emerged from massive civil unrest, assas-
sinations, and high crime rates, but the political upheavals were associat-
ed with the civil rights movement, the Civil Rights Act, and the Voting
Rights Act, as well as the affront to public safety that many, including
Nixon and many conservatives in Congress, perceived the Warren
Court’s due process decisions to be. All of these elements undeniably
played a part, some more than others, but the fact that they all coincided
in the 1960s set the stage for a sea change in American criminal justice
policy.

The Conservative Agenda: Nixon through Bush 41

Political strategists and elected officials used the events of the day to
begin linking crime, civil rights legislation, and the urban riots with racial
insecurities among whites, especially whites in the South. What became
known as the “southern strategy” was an effort to bring southern and
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northern working-class whites into the Republican Party by appealing to
racial anxieties. These appeals linked crime and disorder to race, leverag-
ing the fact that many whites felt threatened and marginalized by ad-
vances in the civil rights of blacks. Not only was this strategy successful
in propelling crime control onto the national agenda, but it also funda-
mentally changed the landscape of electoral politics in the United States.

Part of the irony of the launch of crime control is the role played by
Richard Nixon. Nixon came back on the national political scene in 1967
and won the Republican nomination for president in 1968. In speeches
and TV ads during the 1967—1968 presidential campaign, Nixon, along
with the Republican National Committee, articulated the chaos, disorder,
and lawlessness the nation was experiencing. In his 1968 “Toward Free-
dom from Fear” address, Nixon hit a variety of points regarding crime
and its solution:

If we allow it [crime increase] to happen, then the city jungle will
cease to be a metaphor. It will become a barbaric reality, and the brutal
society that now flourishes in the core cities in America will annex the
affluent suburbs. This nation will then be what it is in fact becoming—
an armed camp of two hundred million Americans living in fear . . . it
would be difficult to exaggerate the urgency of the need for greater
police presence—of the danger to social order if we do not get it. . . .
We can reduce crime by making it a more hazardous and less reward-
ing occupation. 13

The message was concise—there is good reason for fear and anxiety,
and the solution is more criminal convictions and more incarceration.
Nixon stated during the campaign, “Doubling the conviction rate in this
country would do more to cure crime in America than quadrupling the
funds for Humphrey’s war on poverty” 4 (Hubert Humphrey was Nixon’s
opponent in the 1968 presidential election campaign). Nixon and the
Republican Party latched onto crime and disorder (and the resulting fear
and insecurity) as the problem, and punishment as the solution. “Tough
on crime” was the message, and it resonated. Needless to say, Nixon beat
Humphrey in the 1968 presidential election, and the southern strategy
played a significant role in Nixon’s election—Nixon won five formerly
Democratic states in the South.

Thus was born crime control and the profound political leverage it
provided. After taking office, the Nixon administration primarily relied



AMERICAN CRIMINAL JUSTICE 19

on tough rhetoric and leveraging fear (replacing the war on poverty with
the war on crime), sponsorship of congressional funding for local law
enforcement, a new initiative focused on drug control, and heightened
investigation and prosecution of organized-crime activities.

After Nixon left office with his own legal problems in 1974, crime and
crime control took a bit of a hiatus, with Gerald Ford completing Nixon’s
second term and then the Carter administration from 1977 to 1981. The
Carter administration was distracted by a variety of other issues and was
relatively silent on crime.

The crime-control momentum reemerged in 1980 with the Reagan
administration, which repeatedly dismissed social and economic explana-
tions of crime and drug use and rejected anti-poverty and public assis-
tance remedies in favor of punishment and control. This Reagan quote
sums up how the fortieth president thought about crime and punishment:
“We must reject the idea that every time a law’s broken, society is guilty
rather than the lawbreaker. It is time to restore the American precept that
each individual is accountable for his actions.” !5

The Reagan administration sought and found new ways for the federal
government to be involved in crime control at the local level. The primary
avenue for federal involvement was a renewed drug-control effort, which
gave federal law enforcement an enhanced role in local crime since state
and federal authorities share jurisdiction over drug cases. !¢

The Reagan administration also oversaw massive changes to federal
sentencing laws, substantially ramped up drug-control enforcement as a
consequence of the introduction of crack in the early 1980s, and contin-
ued the escalation of crime-control efforts through numerous get-tough
changes to federal laws and policies. Among other results of these federal
initiatives, the Reagan administration set examples for states to emulate.
Most noteworthy is the 1984 Sentencing Reform Act, which ushered in
the highly punitive federal sentencing guidelines, a sentencing scheme
that was tough all around but particularly targeted drug offenders. The
federal guidelines are known, among other things, for mandatory mini-
mum drug sentences and for the crack/powder cocaine differential of one
hundred, meaning possession of one gram of crack has the same punish-
ment as one hundred grams of powder cocaine. Much of the hypersensi-
tivity regarding crack was due to the violence that accompanied its intro-
duction into urban drug markets and the demographics of those involved
in dealing and using crack. That violence, thought at the time to be an
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effect of ingesting crack, was actually due to gangs “negotiating” markets
for the new, popular, highly profitable drug.

The election of George H. W. Bush (Bush 41) in 1988 serves as one of
the clearest examples of the political power of fear, anxiety, and race, on
the one hand, and tough-on-crime rhetoric, on the other. The Bush cam-
paign was relentless in its portrayal of his Democratic opponent Michael
Dukakis as a liberal who was soft on crime. Perhaps the quintessential
illustration of this is the Willie Horton TV ad that aired during the cam-
paign. Willie Horton was an inmate in the Massachusetts prison system,
and Dukakis was the governor of that state. The ads relay the story of
Horton, a scary-looking black man, who was incarcerated for violent
crime and allowed to leave prison on a weekend furlough (his term of
incarceration was nearly over). While on furlough, Horton kidnapped a
couple and raped the woman. The video shows, among other things, a line
of tough-looking inmates walking down a corridor of fencing and razor
wire through a revolving door. The message was clear—Dukakis and
liberal Democrats were to blame for all of the Willie Hortons in the
nation, as well as the revolving door of the criminal justice system. It was
a masterful mix of fear, race, crime, and weakness in portraying Dukakis
as the ineffectual liberal and Bush, by contrast, as the tough, proactive
crime solver. Bush’s solution was the familiar one: more convictions,
more prisons, and a continuing, ramped up war on drugs.

The Nixon, Reagan, and Bush administrations masterfully leveraged
fear and anxiety. They “managed” fear by coming to the rescue with
tougher and tougher crime-control policies, much to the political detri-
ment of Democrats. That was about to change.

Clinton and the Democrats Get Tough on Crime

By 1992, the national Democratic Party had learned the political lesson of
being perceived as soft on crime. Bill Clinton campaigned as a different
kind of Democrat. Among other things, Clinton effectively leveraged fear
much as his Republican predecessors had—he campaigned for more po-
lice on the streets, boot camps for juvenile offenders, expansion of pris-
ons, and tougher drug penalties. To reinforce the point, Clinton took time
out of the 1992 campaign to return to Arkansas (the state where he served
as governor) with media in tow to witness the execution of an individual
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convicted of capital murder. The message was clear—it’s time for Clin-
ton and Democrats to get their share of tough on crime. And they did.

The centerpiece of the Clinton crime-control effort was the Violent
Crime Control and Law Enforcement Act of 1994. The act, which had
substantial bipartisan support, provided $7 billion for crime prevention,
$4 billion for local law enforcement, and $10 billion for state prison
expansion. It did not take long for the Democrats to see the benefits of
these efforts in public-opinion polls showing that Republicans no longer
held the monopoly on tough on crime. At the same time, congressional
Republicans were calling for more punitive approaches. The 1994 Repub-
lican “Contract with America” called for even tougher treatment of crimi-
nals through changes to sentencing laws, $10 billion to states to expand
prisons, elimination of funding for crime prevention, and a legislative
package called the Taking Back Our Streets Act, which in the end accom-
plished little but sounded tough.

September | |, Fear, and the War on Terror

The terrorist attacks on the World Trade Center and the Pentagon helped
define the George W. Bush presidency and substantially impacted crime
policy for the first decade and a half of the 2000s. The 9/11 attacks and
the subsequent anthrax scare changed the landscape of criminal justice
policy in important ways, including the enhancement of the federal role in
local criminal matters and drawing connections between everyday crime
and terrorism. As then President Bush stated in a speech given at the
signing of the Drug Free Communities Reauthorization Bill, December
14, 2001, “It is so important for Americans to know that the trafficking in
drugs finances the work of terror, sustaining terrorists. Terrorists use drug
profits to fund their cells to commit acts of murder. If you quit drugs, you
join the fight against terror in America.” The 9/11 attacks thus served to
instill even more insecurity and fear where fear and anxiety were well
entrenched. The aftermath of 9/11 was, among other things, the reinforce-
ment of the standard of tough, but now tough on crime and terrorism.

One of the most far-reaching anticrime bills ever passed was the USA
Patriot Act (an acronym for Uniting and Strengthening America by Pro-
viding Appropriate Tools Required to Intercept and Obstruct Terrorism).
Passed with little debate or opposition, the Patriot Act dramatically ex-
panded the investigative abilities of law enforcement through bypassing
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provisions of the Fourth Amendment’s protection against unreasonable
search and seizure and expanding opportunities for warrantless searches.
While the intentions of the framers of the Patriot Act may have been to
facilitate investigation of terrorist activity, there is considerable opportu-
nity for spillover into the investigation of traditional, predatory street
crime.

On balance, it seems that in the 1960s there was good reason to launch
a radical new path for reducing crime and enhancing public safety. While
there was no compelling scientific evidence at the time supporting the
idea that harsher punishment would reduce crime and recidivism (and
there still is none today), it did not seem to matter. Punishment is intuitive
and logical. It is something that we all routinely experience. It is what, in
part, shapes our behavior. Thus, the message that we are going to go
down a different road, one defined by increasing the severity of punish-
ment, made sense at the time. It seemed clear that what we had been
doing in order to control crime was not working. High crime rates and
massive disorder certainly reinforced that conclusion. Common sense and
the profound political power of tough on crime set in motion and sus-
tained an elaborate shift in priorities, policies, laws, politics, and spend-
ing that all led to the United States as the world leader in mass punish-
ment.

Obama and the 2008 Recession:
The Beginning of Something Different?

The first term of the Obama administration pretty much stayed the course
in terms of crime policy. At the same time, the recession that began in
2008 required states to take a hard look at how much they spend, includ-
ing how much they spend on incarceration and crime control. The impact
of the recession triggered the front end of modest reductions in prison
populations. It has also provided the opportunity to begin discussing al-
ternatives to mass incarceration. In August 2013, U.S. attorney general
Eric Holder launched a new Smart on Crime Initiative, which, among
other things, focused on lessening the punishment of low-level, nonvio-
lent offenders and bolstering prison reentry efforts to reduce recidivism.
The Justice Department has also recently been pressing for the release of
lower-level drug offenders incarcerated in federal prison on lengthy man-
datory sentences. In July 2015, President Obama commuted the prison
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sentences of forty-six nonviolent federal drug offenders. Perhaps a step in
the right direction, but forty-six does not register on any radar.

The Obama administration is approaching its twilight, and Attorney
General Holder resigned in the fall of 2014. Loretta Lynch took his place
in February 2015. Lynch’s position on Smart on Crime is unclear, and
where Obama’s criminal justice policy goes from here is anyone’s guess.

The Politics of Crime: Leveraging Tough

It is undeniable that the political impact of tough on crime is profound.
One outcome of crime control becoming a bipartisan issue in the early
1990s was that each side of the aisle began trying to out tough the other.
This bipartisan support goes a long way in explaining the sustainability of
crime control long after the triggering events of the 1960s and 1970s
disappeared and as crime rates began to decline significantly, especially
in the 1990s, and drug use dropped beginning in the 1980s.

The National Democratic Party, in an effort to position Democrats as
tough on crime, formally adopted a variety of crime-control initiatives
and policies. The 1996 platform states:

Today’s Democratic party believes the first responsibility of govern-
ment is law and order. . . . We believe that people who break the law
should be punished and people who commit violent crimes should be
punished severely. President Clinton made three-strikes-you’re-out the
law of the land, to ensure that the most dangerous criminals go to jail
for life, with no chance for parole. . . . We provided almost $8 billion
in new funding to states for new prison cells. . . . We call on states to
meet the President’s challenge and guarantee that violent offenders
serve at least 85% of their sentence. 17

The 2000 Democratic platform states:

Bill Clinton and Al Gore took office determined to turn the tide in the
battle against crime, drugs and disorder in our communities. They put
in place a tougher more comprehensive strategy than anything tried
before, a strategy to fight crime on every single front . . . more police
on the streets . . . tougher punishments. . . . We will not go back to the
old approach which was tough on the causes of crime, but not tough
enough on crime itself. 18
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The 2004 Democratic platform promises “to keep our streets safe for our
families, we support tough punishment for violent crime. . . . We will
crack down on the gang violence and drug crime.”1?

These policies are largely out of the historical Republican playbook—
rejection of the focus on the social and economic origins of crime in favor
of a largely punitive approach, which included expansion of prison capac-
ity; increasing time served in prison; mandatory sentencing, including
three-strikes and mandatory minimums; more law enforcement presence;
and continuing the war on drugs. Among other things, this added substan-
tial momentum to America’s punitive, crime-control path. And it ramped
up the political rhetoric and kept considerable attention focused on crime
and crime control. Consider the following recent examples from political
campaign communications.

Phil Bryant, a Republican running for lieutenant governor in Missis-
sippi in 2007, pledged in a campaign TV ad to require second-time crack
and meth offenders to be sentenced to life in prison. Bryant was subse-
quently elected governor of Mississippi.

It is hard to comprehend the relevance of an ultra-tough-on-crime
stance when running for the Alabama agriculture commissioner, but that
is exactly what Dale Peterson, the Republican candidate, did in TV ads
during the 2010 race. Peterson states in the ad that the agriculture com-
missioner is responsible for $5 billion, and then he says, “Bet you didn’t
know that. You know why? Thugs and criminals. If they can keep you in
the dark, they can do whatever they want with all that money. And they
don’t give a rip about Alabama.”?20

The Republican Governor’s Association has recently attacked South
Carolina Democratic state senator Vincent Sheheen, who is running for
governor. Their reason for the attack ad is because Sheheen is a lawyer
who has defended accused criminals in court proceedings. The ad states
that “Sheheen defended violent criminals who abused women and went to
work setting them free.” It ends with “Vincent Sheheen protects crimi-
nals, not South Carolina.”2! The South Carolina Republican Party joined
the fray by issuing a press release detailing that Sheheen defended sex
offenders, child molesters, and spouse abusers for pay.

Republicans have also been attacking their own. In Texas, Jerry Mad-
den, the conservative Republican chair of the House Corrections Com-
mittee, was opposed for reelection in 2008 by a twenty-three-year-old
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Republican who accused Madden of being soft on crime because Madden
opposed the construction of more prisons in Texas.

In 2013, Joe Lhota, a Republican candidate for mayor of New York,
ran an ad portraying his Democratic opponent Bill de Blasio as soft on
crime. New York has been at the center of considerable attention over the
years because of the turnaround in serious and petty crime in the 1990s
and 2000s supervised by Mayor Rudolph Giuliani and Police Commis-
sioner William Bratton. Today, New York City has the lowest crime rates
(both violent and nonviolent) in decades. A recent New York Post head-
line proclaims that New York is on track to be the safest city in the
nation. Those facts did not stop the Lhota campaign from running a
classic fear-based, soft-on-crime attack ad. The claim is that, as a council-
man, de Blasio voted in support of a Mayor Michael Bloomberg budget
that reduced the New York Police Department’s workforce. Because of
that, a vote for de Blasio will take New York back to the days of rampant
crime. The narrator states, “Bill de Blasio’s recklessly dangerous agenda
on crime will take us back to this,” and then there are images of homicide
victims, riots, bikers attacking citizens, a black man aiming a gun at
someone, and graffiti-covered subway cars.

There are many, many more examples of candidates’ positions on
crime serving as a central, divisive element in political campaigns.
Whether true or not, being perceived as soft on crime is a substantial
political liability. Since the mid-1990s, both sides of the political aisle
have been free to accuse opponents of being weak on crime, which has
provided added exposure to crime and punishment in the political pro-
cess. In turn, the political value of tough on crime has provided substan-
tial momentum to crime-control policies and funding and played a signif-
icant role in carrying our punitive approach to where it is today.

The Media and Tough on Crime

There is an old adage in television news: “if it bleeds, it leads.” When it
comes to crime, the evidence indicates that this is more than just a clever
rhyme. In fact, how local media, especially local TV news, cover crime
influences public perception of crime, fear of crime, and support for
punitive policies such as mandatory minimum sentences and longer time
served in prison.
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It is probably no surprise that economic forces have fundamentally
changed news media. Financial considerations often drive content of the
news, especially crime and criminal justice coverage. Local coverage of
more sensational crime, especially violent crime, has increased substan-
tially since 1990, precisely during the period when violent crime was
dropping to the lowest levels in recent memory. Research shows that
coverage of crime drives levels of fear of crime and the public’s percep-
tions of the prevalence of crime.?2 Media coverage goes a long way
toward explaining the disconnection between public perceptions of crime
today and actual crime rates—the public believes crime is increasing
when in reality crime rates have been declining. It also helps explain why
fear of crime has remained relatively high even though crime rates have
been dropping.

Crime is the number-one topic on local TV news. Coverage of crime,
typically violent crime, ranges from roughly 20 percent to 45 percent of
the content. How much of local TV news content is crime is unrelated to
how much crime is occurring in that area.?3 Rather, it is determined by
who is watching the programming (the demographics of viewers). More-
over, coverage of crime stories by what are called “high-crime stations” is
treated more as entertainment—dramatic video, fast paced, little explana-
tion, and teasers throughout about more crime stories to come.

The primary role the media have played regarding crime policy is in
terms of helping to sustain the punitive focus of crime control. The me-
dia’s influence in this is largely indirect but essential in driving public
support for tough-on-crime initiatives. The narrow, sensational, graphic
snapshot of crime that readers and viewers see influences their percep-
tions of the nature and frequency of violent crime, in turn promoting
often-distorted beliefs that crime is more common and closer to home
than is the reality. Such concerns have played into support for tough-on-
crime policies.

We now turn to the question of how crime control was achieved. In
the next chapter, we’ll address what it did and didn’t accomplish and
what it cost.
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HOW WE GOT HERE

Overcriminalization

It is the responsibility of state legislatures and Congress to determine
which behaviors are crimes and incorporate those into what is usually
called the criminal code. As more behaviors are identified as criminal, the
reach of the justice system expands. Overcriminalization is the broad
expansion of criminal law at both the state and the federal levels. As the
net is cast more widely, more individuals end up in the justice system.
Consider these examples.

Abner Schoenwetter spent six years in federal prison for legally im-
porting lobsters from Honduras to the United States. The problem was
that an obscure Honduran regulation required that lobsters be shipped in
paper bags. Unfortunately for Mr. Schoenwetter, he was unaware of the
regulation and shipped the lobsters in plastic bags. Even more unfortunate
for Mr. Schoenwetter was the Lacey Act, which makes it a felony to
violate any foreign law while importing plants or animals into the United
States.

Skylar Capo, an eleven-year-old girl, saw a woodpecker about to be
killed by a cat. She rescued the bird with the intention of nursing it back
to health. She put it in a box and, because she did not want to leave it
alone, she took it with her when her mother took her on an errand to a
local home improvement store. A U.S. Fish and Wildlife agent who was
in the store stopped Skylar and told her that under the Migratory Bird
Treaty Act, transporting a woodpecker is a violation of federal law. The
agent gave Skylar and her mom a ticket with a fine of $535.

Seventeen-year-old Cody Chitwood committed a felony by bringing a
fishing knife to school. The knife was in the trunk of his car in a tackle
box. Georgia law stipulates that possessing a knife with a blade of two
inches or more in a school zone is a felony. There is no requirement in
this law that there be any criminal intent. All that is required is that the
knife is in a school zone.

Today there are over forty-five hundred federal criminal laws and
three hundred thousand federal regulations with criminal consequences. 2°
This is a product of a zealous Congress, which enacts, on average, fifty
new federal criminal laws each year, as well as zealous bureaucrats who
are responsible for developing administrative regulations. This expansion
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of the criminal law sometimes comes at the expense of mens rea, or
criminal intent. A joint 2010 report by the Heritage Foundation and the
National Association of Criminal Defense Lawyers notes this concern:
“The recent proliferation of federal criminal laws has produced scores of
criminal offenses that lack adequate mens rea requirements and are vague
in defining the conduct that they criminalize.”?¢ As the late Bill Stuntz
recently noted in his book The Collapse of American Criminal Justice,
“criminal intent has become a modest requirement at best, meaningless at
worst.”?7

States are far from immune to these trends. Whether a product of
selective lobbying, media reports of particular crimes, or simply tough-
on-crime legislators, the states have held their own when it comes to
overcriminalizing. For example, Texas has eleven felony laws related to
harvesting and handling oysters, in addition to the other seventeen hun-
dred criminal laws on the books. Illinois has identified special offenses of
theft of delivery containers, damaging library materials or an animal fa-
cility, defacing delivery containers, and damaging anhydrous ammonia
equipment.28 Illinois also has forty-eight separate assault crimes and ten
kidnapping crimes. Virginia law identified twelve distinct kinds of arson
and attempted arson and seventeen trespass crimes. Massachusetts law
has 170 different crimes against property.

Expanding the scope and reach of criminal law is illustrated, for exam-
ple, by laws that cover possession of drug paraphernalia. Simply being in
possession of certain devices (blenders, bowels, spoons) that can be used
to compound or consume drugs is a crime, whether drugs are present or
not. There are also laws making it a crime to be in possession of burglary
tools, which could include simply having a screwdriver or crowbar. There
are also many enhancements in the criminal law, such as certain acts that
occur in a school zone or a drug-free zone. It is estimated that roughly 70
percent of American adults have, often unwittingly, committed a crime
for which they could be incarcerated.?®

Much of overcriminalization involves overlapping offenses, such that
the same behavior is covered under different laws. This can be in the
form of lesser-included offenses, such as aggravated assault and assault
or aggravated robbery and robbery. This can also be in the form of differ-
ent crimes sharing common criminal elements. For example, an offender
stealing a car when the driver is present could be charged with robbery,
motor vehicle theft, assault, and perhaps kidnapping if the owner is in the
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car when the offender drives off. That could also involve an enhancement
to carjacking under federal law. One consequence is that criminal prose-
cution is easier since there is more leverage on the government’s part by
bringing multiple charges. This is a practice called charge stacking, and it
usually results in easier plea negotiation for the government. Another
consequence is that enhanced punishment is more easily obtained because
of conviction on multiple charges.

The combination of the expansion of criminal law and the relaxing of
the criminal intent requirement results in more individuals more easily
entering the justice system and being successfully prosecuted and more
severely punished.

Building Prisons and Jails and Increasing Supervision Capacity

As correctional populations have exploded, one obviously necessary
component to accommodate this is increased capacity. Over the course of
our crime-control policies, from the mid-1970s onward, prison capacity
in the United States increased by 430 percent, requiring a massive capital
outlay for construction and a subsequent massive outlay for operations
and maintenance.’? While the responsibility for funding the expansion
and operation of state prisons is that of the states, the federal government
played a significant role in capacity expansion by providing funding to
the states for prison construction.

One perhaps unwitting player in the expansion of prison capacity was
litigation over prisoner’s rights, especially overcrowding. Between 1969
and 1996, there were eighty federal lawsuits filed in forty-one states over
allegations of prison overcrowding creating violations of the Eighth
Amendment protection against cruel and unusual punishment. All in all,
the courts found for the plaintiffs in seventy out of the eighty cases in
forty of the forty-one states. While the likely intention in the litigation
and the courts’ decisions was to divert offenders from incarceration and
therefore reduce prison populations, the effect appears to have been to
increase capacity.3!

At the same time, jail populations and jail capacity skyrocketed. Jails
are used for pre-trial detention—detaining offenders prior to the disposi-
tion of their cases—as well as for individuals convicted on a misdemean-
or and sentenced to incarceration. Beginning in the early 1980s, jail ca-
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pacity began to expand dramatically, increasing fourfold over the follow-
ing three decades.

When we speak of the revolving door of the justice system, it is
appropriate to envision the door of a local jail, as jails are the gateway
into the justice system. Not everyone with justice-system involvement
goes to prison, but essentially all spend at least some time in jail.

On any given day, there are over 730,000 individuals in America’s
3,000 jails. But these figures seriously understate the reach of America’s
jails. This year, nearly twelve million individuals will be booked into jail,
a rate twenty times the admission rate to state and federal prisons. Not
only has the admission rate to jail doubled over the past thirty years, but
the average length of stay has likewise increased, from fourteen days in
the 1980s to twenty-three days today.32

What these statistics don’t tell is how we use jails and the conse-
quences of that use. First, the vast majority of individuals in jail have not
been convicted of a crime. Roughly two-thirds of local jail populations
consist of individuals too poor to post bond or, less commonly, those who
have been denied release. The majority are in jail for relatively minor
crimes such as nonviolent traffic, property, drug, and public order of-
fenses.

Community supervision (probation and parole) also increased dramat-
ically in recent decades (probation by 390 percent and parole by 475
percent). However, the expansion of the capacity for probation and parole
is much quicker and less expensive than for prisons and jails. In effect, all
that is required to expand community supervision is to increase caseloads.
The recommended caseload for a typical probation officer is fifty proba-
tioners. However, today the average probation caseload is 150-200. The
typical caseload for parole officers is seventy to eighty, but this is across
the board a higher-risk population since these individuals have been in-
carcerated and in all likelihood have much more extensive criminal histo-
ries than probationers. At seventy to eighty, these parole caseloads ex-
ceed recommended standards and make risk management of these offend-
ers very difficult.3?

Increasing capacity is not enough. “If you build it, they will come” did
not always work in the world of criminal justice. There was a fundamen-
tal change that was required to get more offenders in prison for longer
periods of time, to extend the reach of correctional control/supervision,
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and to bring crime control up to scale. That change is known as sentenc-
ing reform.

Sentencing Reform: More Offenders Serving Longer Sentences

Before the late 1970s, judges were the true gatekeepers of the American
justice system. Yes, police investigate and arrest and prosecutors make
key decisions such as who to prosecute and what to charge. But when
crime control began, judges had nearly unfettered influence over the sen-
tence.

Before sentencing reform, every convicted criminal defendant, state
and federal, was sentenced under what are called indeterminate sentenc-
ing laws. Indeterminate sentencing is a system whereby the judge has
considerable discretion in determining the sentence. This is because inde-
terminate sentencing typically provides for wide ranges of punishment,
and the judge is to select something within that range. For example,
Texas is generally an indeterminate sentencing state. Upon conviction of
a first-degree felony (the most serious level of felony except for a capital
felony), the punishment range is probation to five to ninety-nine years of
incarceration to incarceration for life. Conviction of a second-degree felo-
ny involves the court selecting between probation and two to twenty
years in prison. Third degree is probation to two to ten years in prison.
Because the punishment ranges under indeterminate sentencing are typi-
cally so broad, judges are generally permitted under law to hear and
assess a wide range of evidence at the sentencing hearing. The process is
one where the prosecutor presents what is known as aggravating evi-
dence, information designed to lead to a more severe sentence. The de-
fendant presents mitigating evidence, designed to reduce the punishment.
Judges then somehow consider the totality of the evidence, weigh it as
they see fit, and determine an appropriate punishment. In addition to
having free rein over their consideration of the evidence presented, judges
are free to consider any of a number of sentencing goals: retribution,
deterrence, incapacitation (getting the offender off the street), rehabilita-
tion, and any combination of those. One of the primary benefits of inde-
terminate sentencing is that it allows tailored sentencing, where the judge
can sentence not only the offense but also the offender.

And therein lie two of the perceived problems. First, there is a concern
that although we hold judges to a standard of impartiality, they neverthe-
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less are human—they have biases. The fact that judges have wide discre-
tion under indeterminate sentencing and are subject to a variety of influ-
ences raises the concern of what is called sentencing disparity, a situation
where similar offenders, convicted of similar crimes, receive different
sentences. In its extreme version, sentencing disparity becomes discrimi-
nation (willful, intentional, illegal). As the argument goes, the law should
not give judges such wide latitude or discretion when there is such poten-
tial for unfair outcomes. The sentence should not be the luck of the draw;
the sentence should not depend on which judge gets the case or what
mood the judge is in the day someone is sentenced.

It is not hard to make a case for sentencing disparity. It is undeniable
that historically some judges have exhibited overt racism in American
courtrooms. And it is not a huge stretch to think that some judges could
consider characteristics and circumstances that someone else might think
improper. Furthermore, there is simple disagreement about what should
or should not be considered, as well as how it should be considered. For
example, is substance abuse an aggravating factor or a mitigating factor?
Should the fact that a female defendant has a nine-month-old child matter
in sentencing? What about intellectual ability? An emerging area of the
law considers legal responsibility and culpability for individuals with
brain damage or other neurocognitive defects. Should that matter? It de-
pends on who you ask and how you ask it. If it is couched in terms of
equality or disparity, the answer is probably no, such things should not
matter because the goal is that similar offenders convicted of similar
crimes should receive essentially the same sentence. Most “extenuating”
factors should not matter in the eyes of those behind sentencing reform.

The second perceived problem with indeterminate sentencing is the
belief that when judges have so much discretion, they tend toward lenien-
cy in their sentences. Real or perceived, it can have important conse-
quences. The Center for American Progress tracks partisan judicial elec-
tion trends and reported the following recent examples of attack ads
portraying judges as soft on crime:

A 2012 candidate for the Ohio Supreme Court, for example, was at-
tacked by the state Republican Party, which alleged in an ad that the
judge—Democrat Bill O’Neill—had “expressed sympathy for rapists”
in one of his opinions. During the 2004 West Virginia Supreme Court
election, a group funded by coal mogul Don Blankenship warned that
an incumbent justice “voted to release” a “child rapist” and then
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“agreed to let this convicted child rapist work as a janitor in a West
Virginia school.” Another campaign ad, this one in the 2012 Louisiana
Supreme Court race, claimed that one of the candidates had “sus-
pended the sentence of a cocaine dealer, of a man who killed a state
trooper, two more drug dealers, and over half the sentence of a child
rapist.”34

There is more evidence in support of the disparity argument than the
leniency one, although in one-on-one judicial election campaign ads, at-
tacks on leniency run rampant. And just because there is no systematic
evidence that judges as a group lean in the direction of leniency, that did
not hamper efforts at fundamentally changing sentencing in American
courtrooms.

The fairness/equity issue, expressed mainly by liberals, and the lenien-
cy one, expressed mainly by conservatives, had the same solution—elim-
inate or reduce judicial discretion. Politically, sentencing reform was a
bipartisan masterpiece. The momentum for sentencing reform was, there-
fore, substantial. And it played an absolutely fundamental role in accom-
plishing crime control.

The changes to sentencing did not result in a uniform set of sentencing
laws in the United States. Rather, the outcome is a patchwork of sentenc-
ing statutes that all aim roughly in the same direction (reduced judicial
discretion, increases in mandatory sentences, longer sentences, and great-
er time served) but do so in different ways and to different extents. One of
the outcomes of this reform is what is called determinate sentencing,
which, as the name implies, reduces the uncertainty of sentences by deter-
mining or specifying in the statute what the appropriate punishment is for
each offense. For example, under determinate sentencing, the penal code
may state that upon conviction of aggravated armed robbery, the punish-
ment is fifteen years in prison. This is quite a contrast to five to ninety-
nine years under Texas’s indeterminate sentencing laws. When sentences
are clearly prescribed, where the punishment range is narrowed consider-
ably, and when the aggravating and mitigating evidence the court may
lawfully consider is highly restricted, the discretion of the judge is sub-
stantially reduced, largely because there are not that many decisions for
the judge to make.

Sentencing reform shifted much of the discretion from judges to legis-
lators, on the one hand, and prosecutors, on the other. The legislative role
is enhanced in states with determinate sentencing since legislators deter-
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mine in the statute what the punishment is for a particular crime. They
also have greater influence when they write mandatory sentencing laws.
Prosecutors have enhanced discretion since the decisions they make, such
as what to charge and what to plea negotiate, have the primary impact on
the sentence.

The federal government implemented one of the more extreme ver-
sions of sentencing reform in the federal sentencing guidelines. The fed-
eral guidelines gutted indeterminate sentencing in federal cases, specified
the particular punishment for each federal crime, and, in turn, reduced the
judge’s role dramatically. Some states followed suit and implemented
guidelines, some shifted their statutes to determinate sentencing but with-
out guidelines, and others maintained indeterminate sentencing but have
incorporated mandatory sentences and mandatory minimum sentences.
Whether states implemented guidelines, determinate sentencing without
guidelines, or the hybrid indeterminate sentencing with mandatory sen-
tences, the end result was a substantial shift in the responsibility for
sentencing. It also resulted in stiffer punishment across the board. The
goal of crime control is to get more individuals in prison, on longer
sentences, and serving longer proportions of those sentences. Sentencing
reform accomplished that by removing what was thought to be the weak
link in the process (judges), by rewriting laws to increase the number of
offenses and offenders that are subject to incarceration, and by increasing
the sentences imposed.

There is one more piece to this sentencing reform effort—increasing
time served for those sentenced to prison. Indeterminate sentencing is
also called indeterminate because how much of the sentence imposed the
offender actually serves is not up to the judge or prosecutor; it is up to the
parole authorities, those individuals who assess when someone shall be
released early from prison on parole. So until sentencing reform took
place, the portion of the sentence imposed that the offender actually
served was up to the discretion of the parole board, once a required
statutory minimum of the sentence was served. Sentencing reform also
included addressing concerns about what was labeled “truth in sentenc-
ing.” Truth in sentencing refers to the gap between the sentence imposed
(say, ten years) and the fact that the offender actually only serves four
years because he or she is released early on parole. So we have a fairness/
equity issue, a leniency issue, and now an honesty issue. Truth in sentenc-
ing gained considerable traction as a fix to a broken piece of the justice
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system. The solutions varied from elimination of parole or early release
altogether (that is, what the federal system and a handful of states did) to
modifying parole eligibility laws across the board to persuading parole
commissions to restrict release among those eligible for parole to imple-
menting so-called truth in sentencing laws that target particular offenders,
most typically violent offenders, to serve much longer percentages of
their sentences before becoming eligible for parole consideration. A com-
mon truth in sentencing provision is 85 percent, meaning targeted offend-
ers must serve 85 percent of the sentence imposed.

Prosecutorial Charging Decisions

As I have stated elsewhere and will suggest in later chapters, prosecutors
are the most important decision makers in the American criminal justice
system.3> Recent evidence3¢ demonstrates that among the mix of factors
that have contributed to the growth of punishment and incarceration are
changes in prosecutorial charging decisions. In effect, the likelihood that
local prosecutors charge someone with a felony (as opposed to a misde-
meanor) has increased significantly over time, resulting in increases in
prison sentences. Specifically, in 1994 the odds that a prosecutor filed a
felony charge per individual arrested was one in three. In 2008, those
odds had increased to two in three. This change is not accounted for by
increases in the seriousness of arrests. Rather, this is a reflection of local
prosecutors becoming much more aggressive in how they file charges
against individuals who are arrested. (It is important to point out that the
office of the local district attorney is elective.)

Plea Negotiation: Expediting Case Processing

Plea negotiation or plea bargaining is a method of expediting the prosecu-
tion of offenders, making it not just easier but also possible to process the
vast number of offenders that enter the justice system, many of them
through the revolving door of recidivism. Today, 95 percent of all felony
indictments are disposed of through a negotiated plea. This is the case in
state and federal courts.

Plea bargaining played a primary role in facilitating the corrections
boom. The 400 percent increase in the prison population and the 375
percent increase in the overall correctional population were accomplished
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with a modest 60 percent increase in the number of prosecutors.37 That
speaks to the efficiency of plea negotiation.

In addition, sentencing reform played a key role in plea negotiation
and case disposition, further accelerating the flow of individuals into the
correctional system. As punishments became more severe as a conse-
quence of determinate sentencing and mandatory sentences, the leverage
for plea negotiation was greatly enhanced.

One common way for prosecutors to get to where they want in terms
of sentencing severity is to charge a defendant with multiple overlapping
offenses (called charge stacking). Charge bargaining, a common plea
negotiation strategy, involves reduction in the severity of the pled charge
and/or dismissal of other, related, overlapping charges. The result is expe-
dited guilty pleas and generally harsher punishment. For example, some-
one could be charged with possession of a controlled substance, as well as
with intent to distribute, criminal conspiracy, and engaging in organized
crime. The prosecutor generally has discretion to pursue all of the
charges, none of them, or some subset. Part of the plea deal could be the
prosecutor’s promise to dismiss some of the charges in exchange for a
plea and what the prosecutor sees as appropriate punishment. Or a defen-
dant could be subject to a mandatory sentence. The prosecutor could
agree to charge the defendant so he is not subject to the mandatory sen-
tence. The leverage of facing much more severe punishment consum-
mates the plea deal and results in generally harsher punishment.

A substantial priority in America’s criminal courtrooms is the quick,
efficient processing of people and cases. The pressure to dispose of larger
and larger numbers of cases as quickly as possible has led to significant
questions about due process. Stuntz points out in his 2011 book, The
Collapse of American Criminal Justice,>® that over the past thirty years or
so, there was significant broadening of the laws that define criminal con-
duct, the overcriminalization discussed above. This broadening of crimi-
nal liability had important consequences for plea bargaining and the pro-
cessing of large numbers of criminal defendants. At the same time, it
created some compromises to criminal procedure. As Stuntz concludes:

All these doctrines make guilty pleas easier to extract by eliminating
issues that might otherwise lead to jury trials. The broader criminal
liability is, the less likely the defendant can raise any colorable defense
to the charges against him, and the more likely a defendant will agree
to plead guilty. . . . The combination of these two related trends—
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expanding criminal liability and a rising number of guilty pleas—
meant that, as the quantity of criminal punishments grew, its quality
declined. . . . Not only have Americans chosen, at least tacitly, to
punish millions more criminal defendants than in past generations, we
have also chosen to do the punishing with less justification and with
sloppier procedures.3°

Drug Crime and the Scale of Correctional Control

The sheer size and scale of the corrections boom was significantly aided
by the influx of large numbers of drug offenders into prison, jail, proba-
tion, and parole. While admissions to prison increased for all felony
offenses, the admissions for drug offenders increased at a rate many times
that of other felonies, including murder, robbery, assault, burglary, and
sex offenses. Between 1980 and 2013, the overall state and federal prison
and jail populations increased by 345 percent. The number of offenders
incarcerated in state and federal prison and jail for drug offenses in-
creased by over 1,100 percent.*’ Clearly, drug incarcerations far outpaced
any other offender type over the course of the incarceration boom. Today,
drug offenders are the largest single offense type among individuals in-
carcerated, averaging about 18—20 percent of state prison inmates and 50
percent of federal prison inmates. 4!

I am not suggesting a conspiracy, but the war on drugs provided a
robust supply of drug offenders, which dramatically expanded the size of
the incarcerated population over the course of the past forty years. In
terms of scale, the incarceration explosion would not have been nearly as
dramatic without the 3.8-million-plus drug offenders admitted to state
and federal prisons since 1980.

Dismantling Public Mental Health Treatment:
Prisons and Jails Became Default Asylums

A July 14, 2014, Associated Press story is titled “The Big Story—U.S.
Jails Struggle with Role as Makeshift Asylums.” The good news is that
this is newsworthy. The bad news is that this is newsworthy. It is good to
bring attention to the issue, but it is not the new big story to those who
have had much involvement with mental health and criminal justice over
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the past couple of decades. The stories and the statistics are becoming all
too familiar.

Melissa C., twenty-two years old, has been sitting in the Cook County
(Chicago) jail for a year. She was most recently arrested for felony rob-
bery after she fought a security guard who caught her stealing food from a
Whole Foods Market. Like so many mentally ill individuals, Melissa
often refused to take her psychotropic medication in favor of street drugs.
The former cheerleader has been homeless and addicted to heroin and has
cycled in and out of jail and rehab facilities for much of her teen years
and early twenties.*?

Janet, a forty-five-year-old Latina, hears voices when she is not taking
her medication. She has served six sentences in prison for drug posses-
sion and drug dealing and one stretch in jail for selling drugs to support
her addiction. Her revolving door is often a product of lack of access to
medication. “When I got out of jail this time I still didn’t have no medica-
tion,” she said. “I [couldn’t] see a psych doctor until a month later. I don’t
think that shouldn’t be like that.”43

The largest mental institution in California is a wing of the Los An-
geles County Jail known as the Twin Towers. It incarcerates fourteen
hundred mentally ill offenders. The largest mental health facility in Illi-
nois is the Cook County (Chicago) jail, housing between twenty-five
hundred and twenty-eight hundred mentally ill inmates, or about 25-30
percent of the jail population. A recent report by the Board of Corrections
documented that 40 percent of the 12,200 inmates in the Rikers Island Jail
in New York City are mentally ill.#* In forty-four states and the District of
Columbia, there are more seriously mentally ill individuals in prisons and
jails than in any state psychiatric in-patient facilities or hospitals. In fact,
there are ten times more mentally ill individuals in prisons and jails than
are in state mental hospitals. As was the case with drug offenders, the
scale of the correctional boom was significantly supported by the influx
of the mentally ill into the American criminal justice system. How did we
get to this point?

In 1955, the United States had 340 public, in-patient mental health
treatment beds per 100,000 population. By 2005, that had radically de-
clined to seventeen beds per one hundred thousand. The decline has con-
tinued; in 2013, the ratio was fourteen per one hundred thousand. Today,
public, in-patient treatment capacity is 4 percent of what it was in 1955.
Or, put differently, 96 percent of the beds available in 1955 are no longer
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available today.4> The in-patient psychiatric-bed capacity today is at the
same relative level as it was in 1850, the era when the United States
began to treat mental illness in an in-patient setting. Mental health experts
have indicated that the consensus target for minimal in-patient capacity is
fifty per one hundred thousand. There are eleven states that have fewer
than twelve beds per one hundred thousand, and twenty-two with be-
tween twelve and twenty. One state, Mississippi, meets the minimal stan-
dard of fifty. By way of comparison, the ratio for England is sixty-three
per one hundred thousand. 46

This situation—the profound lack of public mental health treatment
resources and the flood of mentally ill individuals into the American
criminal justice system—is a consequence of what is called deinstitution-
alization of public mental health treatment. Deinstitutionalization con-
sisted of the release of individuals from long-term in-patient hospitals, the
diversion of new admissions to alternative treatment, and the develop-
ment of local, community-based facilities that make greater use of out-
patient care and local resources. The first two components of this process
(the release of existing patients and diversion of potential new patients)
have proceeded very quickly. The third, the development of alternative,
community-based treatment facilities, has lagged far behind and has not
come close to meeting the need or demand.

The logic or motivation for these changes was therapeutic, on the one
hand, and fiscal/pragmatic, on the other. The creation of local, alterna-
tive-treatment resources was seen from a clinical perspective as prefer-
able to the long-term psychiatric hospital model. In theory, community-
based treatment is more flexible, offering a wider array of services to
meet the varying needs of patients. Research investigating treatment out-
comes in those limited areas where community-based facilities have been
adequately implemented indicates that the quality of care has improved,
patient satisfaction is higher, and treatment outcomes are enhanced.4” On
the fiscal/pragmatic side, it was seen as more cost-effective. As it turns
out, it has been “cheaper” but not more cost-effective since it has not
been properly and adequately implemented. As one expert observer put it:

Deinstitutionalization of people with psychiatric disabilities was by
and large successful in opening the back doors of large state institu-
tions so residents could leave—and in closing the front doors so that
new residents could not come in. But it was less successful in promot-
ing investments in the kind of community service infrastructure that
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enables people with psychiatric disabilities to thrive in the commu-
nity. 48

Reductions in federal assistance for housing and Social Security In-
come (SSI) starting in the 1980s have conspired with deinstitutionaliza-
tion to create a growing homeless population, significant proportions of
which suffer from mental illness. The evidence regarding the coincidence
of homelessness and mental illness is compelling: between one-third and
one-half of the homeless in the United States have a major mental illness
and roughly 75 percent suffer from a major mental illness, a substance
abuse disorder, or both. Whether the shuttering of the psychiatric hospi-
tals was the primary culprit in the increase in the homeless mentally ill
population does not matter today. What does matter is that the commu-
nity-based resources, services, and supports required to address the needs
of this population are largely absent.

For a variety of reasons that will be discussed later in this book, the
American criminal justice system has become the de facto asylum for
many of the individuals who have been released and diverted from mental
hospitals through the process of deinstitutionalization. The failure to pro-
vide an adequate community-based capacity to replace the loss of treat-
ment beds has resulted in the criminal justice system becoming the sys-
tem that just can’t say no. A 2006 Department of Justice study revealed
that 56 percent of state prison inmates, 44 percent of federal prisoners,
and 65 percent of jail inmates had a mental health problem. Obviously,
the severity of those illnesses varies, but the bottom line is that the men-
tally ill are substantially overrepresented in prison, jail, probation, and
parole by a factor of two to four times the incidence in the general,
noncorrectional population. 4

The fact that prisons and jails have become de facto mental institu-
tions is not a positive thing. Managing criminal offenders is difficult
enough. Adding in large proportions of inmates who are mentally ill adds
dramatically to the complexity of operating prisons and has profound
consequences for public safety when mentally ill offenders are released.
Moreover, the evidence is clear that prison is not an environment that is
conducive to the effective treatment of the mentally ill.

The Public Broadcasting System’s Frontline gained unique access to
the Ohio prison system a few years ago and produced a program on the
mentally ill in prison called “The New Asylums.” While they profiled
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many of the mentally ill inmates in the prison, Keith Williams is a meta-
phor for much of what’s wrong. Williams was preparing to be released
from prison after serving the full two years of his sentence. When asked
where he would go, he said he would go to a homeless shelter to be with
his people. When asked who “his people are” he replied, “my mommies,
angels, and cats.”>? He was released with a two-week supply of psycho-
tropic medication. The chief of the Bureau of Mental Health for the
prison system informs us that it takes at least three months for released
inmates to get an appointment to get their prescriptions renewed. Keith
Williams was rearrested and reincarcerated less than a month after release
when he assaulted a worker at the homeless shelter where he was staying.
He had run out of his medication when the assault occurred.

John James was incarcerated in the Utah state prison system. His
behavior in prison is in large part influenced by his psychiatric diagnosis
of psychosis (paranoid states, delusional disorders). On one occasion, he
was ordered to remove a cup and his hands from the port in the door
where prison staff place food. Because he did not remove the cup and his
hands quickly enough from the port, he was written up for refusing to
fully and immediately obey an order. His punishment for this violation
was twenty days in solitary confinement, an environment that promotes
further decompensation among mentally ill offenders.

In 2002, I was visiting one of Texas’s supermax prisons, a new type of
facility for administrative segregation, and the realities of incarcerating
the mentally ill became glaringly evident. Administrative segregation (ad
seg) is a type of prison custody where individuals are single celled, with
very limited access outside of the cell. They are fed through a slot in the
door and are allowed out between one hour and three hours per week,
depending on what type of restrictions they are assigned. Ad seg is de-
signed for inmates who cannot behave in the general population, often
due to assaultive behavior on inmates and/or staff. The cells have solid
steel doors with a narrow vertical window and a slot for food trays. As I
walked the range, looking into the cells, it was immediately obvious that
most of the inmates were engaging in what most would consider bizarre
behavior—masturbating in the window, screaming, walking in circles in
the cell, and so on. I asked the warden who was giving the tour how many
of these individuals he thought were mentally ill. He replied, “None. If
they were, they wouldn’t be here. They would be in the mental health
unit.” I am not a psychiatrist, but it probably does not require clinical
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training to recognize that someone is mentally unstable, the conclusion I
reached about most of the men [ saw in that unit. It is a fact of life in most
of the prisons across the country that ad seg is one of the few methods
prison officials have for dealing with mentally ill inmates who do not (or
cannot) follow the rules. It is also probably the worst thing that can
happen to someone who is mentally ill.

The Prison-Industrial Complex

The label prison-industrial complex refers to substantial private-sector
financial interests in corrections. Those interests include the construction
of secure facilities as well as the management and staffing of correctional
facilities. The major correctional facilities construction companies in-
clude Gilbane, Hensel Phelps, and Turner. These are all major capital
construction companies. Hensel Phelps is number 218 on Forbes’ list;
Gilbane is number 137, and Turner is number 117. These corporations,
and many of their smaller counterparts, have profited well from the ex-
pansion of prison and jail capacity over the past forty years. And they
have a clear interest in maintaining that path. The major management and
operations corporations include Corrections Corporation of America
(CCA), the GEO Group, and the Management and Training Corporation
(MTC). All three are publicly traded, and all three are financially robust.
Over the past five years, CCA’s stock price increased by over 200 per-
cent. In February 2014, the GEO Group reported $1.52 billion in revenue.
MTC employs nearly fifty-six hundred people in its corrections division
and reported gross revenues of $704 million for 2012.

Today, for-profit corrections management companies operate about 10
percent of the correctional facilities in the United States. These compa-
nies make substantial revenues, thus they have a clear interest in main-
taining prison populations and expanding their market share. In fact,
many contracts that these companies have with state corrections agencies
stipulate occupancy minimums, requiring 80-90 percent occupancy, and
even if populations go below those limits, states are nevertheless required
to pay them.

CCA, MTC, and the GEO Group all engage in aggressive lobbying of
Congress and state legislatures, as well as making extensive contributions
to political campaigns. Their lobbying budgets and campaign contribu-
tions are in the millions. Over the past few years, CCA has employed
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nearly 180 lobbyists in thirty-two states, and GEO Group has employed
nearly 70 lobbyists across sixteen states.>!

Financial interest in corrections also includes small, rural communities
lobbying for prisons to be located nearby. In quite a contrast to forty
years ago, when the prevailing attitude was “not in my backyard,” small
communities seek correctional facilities since the employment and tax
revenue they bring are economic drivers.

For-profit corrections companies are expanding their reach beyond
incarceration to probation, treatment, and community reentry programs
such as halfway houses. One of the problems is that offenders are re-
quired to foot much of the cost of privatization. For example, for-profit
probation companies collect not only probation and court fees but also
their own fees, which the offenders are required to pay. The result is that
it is cheaper for the local jurisdiction and the courts because more of the
cost is shifted to probationers. The mounting financial burden on offend-
ers, who often have significant problems finding legitimate employment,
creates a pathway back into incarceration, as they are often revoked from
probation for failure to pay the fees.

THE REVOLVING DOOR OF FAILURE CONTINUES

We tend to assume that when someone has finished a criminal sentence,
the government has finished punishing and controlling them. In some
respects, this is true. But the bigger picture is that substantial constraints
are placed on ex-offenders, constraints that significantly limit where they
work and live, as well as whether they are able to access community
resources and assistance. When offenders finish lengthy periods in prison
or are discharged from probation, they typically encounter considerable
roadblocks to accessing things like housing, health care, employment,
education, and mental health and substance abuse treatment, among oth-
ers. Whether intentional or coincidental, we continue to punish offenders
well after they have “paid their debt to society.” In most states, legisla-
tures have passed laws restricting ex-offenders from being employed in a
wide variety of occupations that typically require state approval through
licensing or certification. When we step back and take a good, hard look,
it is no wonder that recidivism rates are as high as they are and that we
have a true revolving-door justice system. What do we expect when we
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do little to change those crime-related factors that play a substantial,
fundamental role in criminal offending? What do we expect when ex-
offenders cannot find employment or cannot get access to psychotropic
medications or drug treatment or cannot find suitable housing?

When the record is complete, we shall see that the past forty years of
crime control have been substantially fueled by the failures of a variety of
public institutions. It is impossible to quantify how many individuals
have entered the justice system or are endlessly caught in its revolving
door as a result of these failures, but the numbers would likely take our
breath away. Consider what the American criminal justice system would
look like if we had adequate capacity for publicly funded, evidence-based
drug and alcohol treatment. After all, 80 percent of individuals in the
justice system have alcohol and/or drug problems. Imagine a justice sys-
tem in an era when those with mental illness can obtain appropriate,
evidence-based treatment in the community. What would it look like if
public education was fulfilling its promise? Again, these are not excuses
for bad behavior. But we all have a role in this scenario. Conscious
decisions have led to the current state of public drug/alcohol treatment,
public mental health treatment, and public education, to name just three
factors that share some responsibility for the current status of the justice
system. Those decisions, made by either commission or omission, have
led to the use of the American criminal justice system as the repository
for many of these failures.

American criminal justice policy, culture, politics, laws, and funding
have coincided in a very concerted effort to enhance public safety, reduce
crime and recidivism, and make the public feel safer through the nearly
exclusive reliance on punishment. With much rhetoric and posturing,
with fear-inducing political campaign ads and very simple, tough mes-
sages, sometimes with accompanying swagger and occasional chest
thumping and fist pounding, we launched and have sustained an all-out
assault on crime, an offensive that has resulted in the largest prison sys-
tem in the world, record-breaking incarceration rates and corrections pop-
ulations, and massive expenditures of public funds. To what end? We
address this question in the next chapter.
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Ricky Minor was a meth addict who struggled with depression and drug
addiction as he worked and tried to support his family. He had several
relatively minor prior convictions (possession of drugs, simple assault),
none of which resulted in incarceration. Based on a confidential infor-
mant’s statement, local police found 1.2 grams of meth in Minor’s home.
They also found an over-the-counter decongestant, acetone, matches, and
lighter fluid. Although they did not find a meth lab, these items were
estimated to render nearly two hundred grams of meth. Minor stated he
never sold meth and just made enough to support his and his wife’s drug
addiction. He was charged under state law in Florida but refused to coop-
erate with prosecutors, who wanted him to snitch on others. His case was
transferred for federal prosecution, where he pled guilty and was sen-
tenced to life without parole in 2001.!

Ricky Minor’s case is a metaphor for tough on crime. While a relative-
ly small number, the ten thousand individuals serving life or life without
parole sentences in state and federal prisons for nonviolent crimes serve
as just one example of our policy of intolerance. The vast majority of
these life-without-parole sentences are mandatory, meaning the judges
had no choice in the sentence. As we have become more punitive, getting
more and more individuals into prison for much longer sentences and
time served, the obvious question is: What is the result? We have been
witness to one of the largest and costliest policy experiments in U.S.
history. What are the consequences of this massive investment in punish-
ment? Has it reduced crime, and, if so, how much? What about the effects
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of punishment on recidivism? Do we feel safer? Are there, perhaps, unan-
ticipated or unintended consequences or outcomes? What are the finan-
cial and collateral costs of American crime policy?

WHAT HAVE WE ACCOMPLISHED?

Tough punishment and no parole works. Our communities continue to
get safer. Our violent crime rate is now lower than any time since the
early 1960’s, the lowest in the South and the 5th lowest in the nation.
Our property crime rate is the lowest in the South and the 8th lowest
nationally. Tough punishment and no parole works.

—Bob McDonnell, Republican governor of Virginia, January 2013

Figure 2.1 displays trends in the prison population and crime rates be-
tween 1960 and 2013.2 A quick glance would suggest that punishment
has been pretty successful, as Governor McDonnell asserted in his ad-
dress to the Virginia legislature in 2013.3 As prison populations increased
during the 1980s and 1990s, we saw both property crime and violent
crime begin a precipitous decline, beginning in the early 1990s. That
decline in violent and property crime has essentially persisted to today, as
has the incarceration rate, with only minor reductions in the prison popu-
lation in the past five years.

The decline in crime in the past two decades is often referenced as
evidence of the effectiveness of punitive policies. Untold numbers of
public officials and policy makers have enthusiastically passed stiffer
sentencing laws and continued expanding prison capacity based on evi-
dence like what is presented in the graph.

While logical, intuitive, and reasonable, the conclusion that crime con-
trol is responsible for the crime decline of the 1990s is routinely and
substantially exaggerated. Consider the following claim made by the Na-
tional Rifle Association on the relationship between legal gun ownership
and crime rates:

Gun control supporters believe that RTC laws cause crime. However,
since 1991, when violent crime hit an all-time high, 25 states have
adopted RTC laws, the number of people with carry permits has risen
to over 12 million, and the nation’s violent crime rate has decreased 51
percent, to a 43-year low.*
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Figure 2.1. Crime Rates and Prison Population, 1960-2013

The assertions of both the tough-on-crime advocates and the gun rights
advocates appear to be based on something other than the criteria for
establishing cause and effect. While the logic may seem convincing on
the surface, a little scrutiny uncovers the flaw in the reasoning. First,
nothing is as simple as x causes y. Crime is complex. There are many
factors that influence crime rates, some far more important than others.
The drop in crime across the United States was comparable in terms of
timing and scale. Crime began declining relatively uniformly across
states and cities, regardless of how extensively those states and cities
adopted tough-on-crime policies. States differed dramatically in terms of
sentencing laws and prison capacity. Cities implemented a wide variety
of law enforcement initiatives, some tougher than others. The point is that
while the decline in crime was essentially uniform across states and cities,
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what they did in terms of crime policies differed considerably. Thus,
other factors were influencing crime rates, factors that were independent
of the presence and extent of crime-control policies.

The Crime Decline of the 1990s

Importantly, the crime decline of the 1990s, which has served many as
evidence of the success of U.S. crime policy, was not a uniquely
American experience. Other nations that had comparable reductions in
both violent and property crime on roughly the same time line and scale
as the United States include Canada, Australia, New Zealand, Belgium,
England, Wales, Estonia, Finland, France, the Netherlands, Hungary,
Russia, South Africa, Spain, Northern Ireland, Poland, Scotland, Switzer-
land, and Sweden, among others.>

On balance, between 1995 and 2004, twenty-six nations experienced
substantial declines in crime, including a 77 percent decline in theft from
cars, a 60 percent drop in theft from persons, a 26 percent reduction in
burglary, a 21 percent decline in assault, and a 17 percent reduction in car
theft. In the United States, crime dropped 29 percent during this period;
violent crime fell by 31 percent, and property crime fell by 29 percent.
None of these twenty-six countries that experienced the crime decline of
the 1990s implemented tough-on-crime initiatives like the United States.
A particular comparison of the U.S. and Canadian experiences is telling.
The crime declines in both nations occurred at the same time and had the
same defining characteristics in terms of scale and breadth. The punish-
ment policies in the United States and Canada were radically different,
with U.S. incarceration rates two to four times those of Canada. The
evidence is clear. At best, American’s correctional growth, and in particu-
lar the incarceration explosion, accounted for roughly 10-15 percent of
the crime decline.® While counterintuitive, the evidence indicates that
punishment policies had a quite modest impact on crime in the United
States.”

Recidivism

A more direct indicator of crime control’s effectiveness is recidivism. It is
a more direct measure since it is specific to those who have been pun-
ished and assesses the outcome of that punishment in terms of reoffend-
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ing. Recidivism is measured in various ways—typically rearrest, recon-
viction, and reincarceration. There are two primary ways in which indi-
viduals released from prison can recidivate: committing a new offense
and/or violating the conditions of parole (this can lead to revocation of
parole and reincarceration).

There have been two major U.S. recidivism studies released relatively
recently, one in April 2014 by the Bureau of Justice Statistics in the U.S.
Department of Justice® and another in 2011 by the Pew Center on the
States.® To be clear, recidivism statistics are based on individuals who are
caught. Substantial numbers of crimes are unreported, and many of those
that are reported do not lead to an arrest. Moreover, many parole viola-
tions go undetected. Thus, official recidivism statistics are undercounts of
actual reoffending and supervision violations.

What do we know about the recidivism of offenders released from
prison during the period of time when more individuals were entering
prison on longer sentences and serving longer proportions of those sen-
tences? The Pew study tracked the reincarceration of inmates released
from prison in 1999 and 2004. The study found that over 45 percent of
those released in 1999 were reincarcerated within three years of their
release. The reincarceration rate for those released in 2004 was 43 per-
cent. The Pew researchers compared their results with those of earlier
studies and concluded that reincarceration rates have been relatively con-
stant since the early 1990s, suggesting that the ramp up in punitiveness in
American corrections has not had an appreciable impact on recidivism
over time.

The Justice Department recidivism study tracked offenders released in
2005 in thirty states. It uses rearrest and reincarceration outcomes as well
as tracking prison releasees for five years. They found that two-thirds of
those released from prison were rearrested for a new offense within three
years of release and over three-quarters were rearrested within five years.
Property offenders had the highest rearrest rate (82 percent) and violent
offenders the lowest (71 percent). Fifty percent of offenders released in
2005 were reincarcerated after three years; 55 percent were reincarcerated
within five years. A 2012 California study shows that two-thirds of in-
mates released from the California prison system between 2002 and 2008
were reincarcerated within three years.!® The Justice Department re-
searchers also conducted a special comparison of recidivism in twelve
states among offenders released in 1994 and those released in 2005. The
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results indicate that the overall recidivism rates increased from 67 percent
in 1994 to 72 percent in 2005, a pattern opposite of that one would expect
if harsher punishment was deterring reoffending and parole violations.

It is difficult to know what an acceptable recidivism rate is. The archi-
tects of crime control never went on the record and said what they ex-
pected in terms of recidivism outcomes. However, it is probably safe to
assume that a rearrest rate of 77 percent and a reincarceration rate of 55
percent are not the outcomes expected and probably do not represent a
reasonable return on investment. Moreover, the fact that recidivism rates
did not decline over the course of harsher and harsher crime-control
policies, and in fact increased in many instances, raises very serious
doubts about the effectiveness of the American punishment experiment.

Federal, state, and local governments have spent nearly $1 trillion on
tough on crime over the past forty-plus years, not counting the war on
drugs, which is another $1 trillion. This has been an experiment that bet
the farm on punishment. We lost the farm.

Public Perceptions about Crime and Safety

Crime rates and recidivism aside, has crime control influenced how we
feel about crime? Do we feel safer? Has fear of crime changed over the
course of America’s punishment binge? There are various ways of meas-
uring fear of crime and perceptions of safety. Gallup, the national public
opinion polling organization, has been tracking fear of crime and feelings
of safety for many years. Fear typically has been assessed by asking
respondents, “Is there any area near where you live—that is, within a
mile—where you would be afraid to walk alone at night?” In 1964, 34
percent responded yes. During the latter 1960s and 1970s, the percentage
increased and then peaked in 1982 at 48 percent. It then declined during
the 1990s to a low of 30 percent in 2002. In 2012, it was back up to 38
percent. Today, the United States is experiencing the lowest crime rates
in decades; yet fear is at the levels we saw in 1970, 1980, and 1990.!!

We know that public opinion about crime is influenced by many fac-
tors, crime rates being only one of them. If the goal of crime control was
to reduce crime and recidivism, thus helping us feel safer, the evidence
regarding our feeling safer indicates otherwise. We are still relatively
fearful despite decades of some of the most punitive policies in the world.
A significant contributor to feelings of insecurity is the media treatment
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of crime. As we discussed in chapter 1, the media tend to sensationalize
crime, especially violent crime, to the point where our fears of crime and
crime risk are artificially inflated.

Best we can tell, crime control has not had a detectible impact on
recidivism (except for the mounting evidence that incarceration actually
increases recidivism), has only had a minimal impact on crime rates, and
apparently has not made us feel much safer. We now turn to the question
of how we make sense of this.

WHY PUNISHMENT DOESN’T WORK

Eric Hutchings is the chair of the Utah legislature’s Criminal Justice
Appropriations Committee. This is his take in an op-ed piece in the Salt
Lake Tribune on March 10, 2015:

Treating a drug addict or someone with mental illness the same as a
hard core criminal has proven over time to do nothing to break the
cycle. Our own data proves that when you put an addict and a real
criminal in the same prison space together, all you get is a criminally-
minded addict. We can no longer afford to run the system this way. It
does not work.

Crime control is premised on the assumption that punishment will
reduce crime and recidivism through two primary mechanisms: deter-
rence (where the punishment or its threat prevents engaging in crime) and
incapacitation (physically preventing crime through incarceration).!2
While on the surface deterrence and incapacitation are reasonable, logical
ways to reduce crime and recidivism, the evidence indicates otherwise.
We begin with deterrence.

Deterrence

The deterrence argument proposes two different types of deterrence—
specific and general. Specific deterrence refers to the effect of punish-
ment on the particular individual being punished, suggesting that punish-
ment lowers the likelihood that the offender will reoffend. General deter-
rence refers to the threat of punishment that keeps all of the rest of us
from engaging in crime in the first place. Embedded in our crime-control
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policies is the explicit belief that the harsher the punishment, the greater
the threat. I begin with the evidence for general deterrence.

We often hear or read about what is presumably general deterrence in
action—a judge or prosecutor stating that a harsh sentence is intended to
send a message to the community. Somewhere in the reasoning of crime
control is the assumed need for this threat of severe consequences in
order to keep crime in check. At some level, this makes intuitive sense.
That is, after all, why we have laws and norms and rules and regulations
that serve as the guidelines for proper behavior and social interaction. So
in one sense, the threat of harsh punishment is simply an extension of all
of these other mechanisms and processes that keep most of us on the
straight and narrow.

Despite common sense and logic, the evidence is clear that there is no
scientific support for a general deterrent effect from harsh punishment.
While prosecutors and judges often articulate general deterrence in sen-
tencing decisions, the research indicates that it just does not matter. The
scientific community has weighed in on this issue:

Can we conclude that variation in the severity of sentences would have
differential general deterrent effects? The reply is a resounding no. . . .
Given the significant body of literature from which this conclusion is
based, the consistency of findings over time and space, and the multi-
ple measures and methods employed in the research conducted, we
would suggest that a stronger conclusion is warranted. . . . The severity
of sentence does not matter. 13

There are at least three reasons why sentence severity does not trans-
late into a crime-reducing general deterrent effect: First, there is the re-
quirement that the community hears the message that judges and prosecu-
tors are sending. There is no compelling evidence indicating that the
messages are being communicated in any systematic way or that the
community is listening. A second reason is that the community may not
need to hear the message in order to remain crime free. Most of us are
law-abiding citizens, absent the occasional speeding ticket, petty misde-
meanor, or creative tax accounting. We do not see the need to engage in
crime (we have other options or alternatives) and/or we have too much to
lose by going down that road (shame, loss of a job or family, the wrath of
the IRS). We will remain crime free regardless of the consequences of
breaking the law; thus, even if we hear the message, it is not going to alter
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our behavior. The third reason is that for those who should hear the
message, those already involved in crime, the threat of harsh punishment
is not sufficient to alter their behavior. (More on why this is the case
below.)

Specific deterrence is based on the idea that as punishment severity
increases, the experience becomes more negative, in turn, increasing the
cost of committing crime. As the logic plays out, the harsher the punish-
ment, and, in turn, the higher the cost, the lower the probability of reof-
fending. Again, this resonates with common sense. That would work for
me, so why not for others? Common sense may very well have been the
justification for the focus on punishment severity, because there was es-
sentially no scientific evidence indicating that enhanced punishment
would deter those we punish.

The evidence contrary to the harsh punishment-reduced recidivism
argument is compelling. First, as we saw earlier, recidivism data indicate
very high rates of reoffending and very little change in reoffending over
the course of harsher and harsher punishment. Moreover, a wide variety
of other research confirms what the recidivism rates reflect—a remark-
able lack of evidence supporting the assertion that harsher punishment
deters. 4 Research shows that, compared to noncustodial sentences (like
probation), those who have been incarcerated either are no different in
terms of subsequent offending or actually reoffend at higher rates, indi-
cating that incarceration increases reoffending.

So what is the disconnect between common sense and logic, on the
one hand, and reality, on the other? Perhaps the punishment is not harsh
enough. Maybe we need to get to some tipping point where the punish-
ment is sufficiently noxious to outweigh the rewards of crime. That is a
road we probably don’t want to go down for a variety of good reasons,
including the fact that there is no evidence that it would be effective (after
all, there is very little research supporting the assumption that the death
penalty deters homicide),!’ in addition to the constitutional provisions
against cruel and unusual punishment and concerns with due process and
equal protection, to name but a few.

Another reason why punishment as we have done it does not deter is
because policy makers rarely have considered all of the elements of the
deterrence argument, which suggests that in order to deter, punishment
needs to be severe, swift, and certain. We have nearly universally focused
on severity to the exclusion of swiftness and certainty. It is not hard to see
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how these other two conditions are largely nonstarters in the American
justice system. Consider the series of predicate events that are required
before an offender can be punished. A felony crime needs to occur and
then come to the attention of law enforcement. Law enforcement must
then make an arrest; the prosecutor needs to indict, prosecute, and plea
negotiate; and then the court needs to impose a harsh punishment. This
may come as troubling news, but the odds are heavily in the offender’s
favor. First, across the board, approximately only one-half of violent
crimes and 40 percent of property crimes are even reported to the police.
Of those reported, half of violent crimes and one in five property crimes
lead to an arrest. This is in part a function of offense severity. The greater
the severity, the higher the likelihood of reporting. All else being equal,
the greater the offense severity, the higher the likelihood that a reported
crime results in an arrest. Overall, the odds of even coming in the front
door of the justice system are relatively low, and many offenders prob-
ably know that. So certainty of punishment is problematic. Swiftness is
also highly questionable. The due process requirements for a proper dis-
position of a case involve considerable time, something that runs counter
to the swiftness element of deterrence. Severity was the one element of
deterrence that could realistically be altered in the American criminal
justice system, assuming that the architects of crime control even knew of
deterrence theory.

Perhaps the greatest fallacy in the logic is how we generalize our
experiences to those of criminal offenders. Punishment is a part of the
socialization process, part of growing up. It is what shapes our behavior
and helps us learn to engage in appropriate social interaction. Punishment
is something that we understand and that we believe will work because it
works for us. The problem is that criminal offenders are not “us.” They
differ in important ways from the rest of us, who are law abiding. A
typical criminal offender comes from substantial disadvantage, has a sub-
stance abuse problem, and has a significant likelihood of having some
form of mental illness or cognitive problems. It is also typical that those
who cycle in and out of the justice system have limited education and
infrequent opportunities for legitimate employment. Once they enter the
justice system, their odds of turning their lives around drop dramatically.
We make it that much more difficult for offenders to find housing, em-
ployment, and education, and the list goes on and on. For many criminal
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offenders, crime is seen as the norm—an understandable or “rational”
response to their perceived situation.

This is not an apology for crime. It is not a pass or a get-out-of-jail-
free card for criminal offenders. Rather, it is an explanation for why the
principles that seem reasonable to us do not work for others. If we appre-
ciate the circumstances of many criminal offenders, we can begin to
understand why punishment does not deter. Punishment likely does not
outweigh the lack of opportunity and the barriers many offenders face.
What kind of a threat is potential punishment to someone addicted to
drugs? Or someone who realistically has no opportunity for legitimate
work? Or someone who is unable to resist antisocial impulses because of
a brain disorder?

Moreover, deterrence generally assumes a decision-making process in
which an offender weighs the likelihood of getting caught and punished
against the immediate rewards of a criminal act. Researchers have con-
ducted extensive interviews with prison inmates. In those interviews, of-
fenders describe the decision-making process as one of just not thinking
about the consequences, since their immediate needs prevail.

I didn’t think about nuthin but what I was going to do when I got that
money, how I was going to spend it, what I was going to do with it.

See, you’re not thinking about those things [arrest]. You’re thinking
about that big paycheck at the end of 30 to 45 minutes.

At the time, you throw all your instincts out the window. . . . Cause
you’re just thinking about money, and money only. That’s all that’s on
your mind, because you want that money.

Toss in drug or alcohol problems, something that characterizes the vast
majority of criminal offenders, and the decision-making process is pre-
dictable and understandable.

It gets to the point that you get into such desperation. You’re not
working, you can’t work. You’re drunk as hell, been that way two or
three weeks. You’re no good to your self, you’re no good to anybody
else . . . you’re spiritually, physically, financially bankrupt. You ain’t
got nuthin to lose.
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[You didn’t think about going to prison?] Never did. I guess it was all
that alcohol and stuff and drugs. . . . The day I pulled that robbery. No.
I was so high, I didn’t think about nuthin.

Often the decision to commit a crime is impulsive.
I see somebody leave their car runnin or something with the keys in

it . . . I might just hop in and drive off. . . . . That’s how easy it is. Just
hop in the car and leave.

Dude was at the gas station in a Monte Carlo. . . . He’s putting gas in
there and I just jumped in the shit and drive off. . . . I just needed a ride
home. . . . With a young dude in a Monte Carlo, easiest thing in the
world.

Oh yeah, you know . . . We stole and shit like that, you know. I didn’t
give it no thought, no plan, don’t know how much money’s in it. You
know what I mean? Just go in there and say “We’re gonna do it, we’re
gonna do it.” That was it. 16

When we consider that roughly 35—40 percent of offenders are men-
tally ill and many have substantial neurodevelopmental impairments or
deficits, what sense does it make to presume a process of deliberation
about cost and benefit, an assessment of reward and punishment? !

Punishment Does Little to Change Circumstance and Behavior

Importantly, punishment does essentially nothing to change behavior.
How does incarceration make one employable? How does prison treat
substance abuse or mental illness? How does solitary confinement over-
come a neurocognitive impairment? Moreover, we continue to punish
criminal offenders well after they have “paid their debt to society.” We
restrict access to housing, health care, employment, mental health care,
substance abuse treatment, and education, to name a few. Thus, when we
appreciate that many offenders experience limited opportunities, as well
as significant deficits and impairments, when we realize that nothing that
happens in prison changes any of that and that we make it even more
difficult once released, it then makes sense to ask: What should we ex-
pect? Not hope or wish, but what should we realistically expect? The
answer is precisely what we see—high recidivism rates.
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We have gone about the business of sentencing assuming that punish-
ment deters. Even if deterrence did work and severity reduced recidivism,
we have no way of knowing how severe is severe enough. We make no
effort to determine how much punishment is enough except for the ten-
dency to maximize severity. And we put lawyers (and judges and prose-
cutors) in charge of making those decisions. As Judge Michael Marcus,
Multnomah County district court judge, Portland, Oregon, put it in 2003:

Sentencing has been a ceremony of punishment for a very long time.
We wear robes and conduct what is in large part a morality play—
maintaining a secular equivalent of a state church. . . . If our job is to
deliver an appropriate sermon, we need only work on our delivery and
steer towards severity. 18

Incapacitation

The other function of punishment is incapacitation, physically removing
the offender from the street and eliminating access to targets or victims.
Unlike deterrence, which focuses on reducing motivation for offending,
incapacitation focuses on interrupting criminal opportunity.

While “lock ’em up and throw away the key” may sound good in
principle, the reality, as we have already seen, is that any effect incapaci-
tation has on crime in the United States is quite modest. Moreover, the
marginal return from incapacitation diminishes as incarceration increases.
The logic is that as incarceration expands, as it has done dramatically in
the United States, we eventually start incarcerating larger numbers of
lower-risk offenders. As the risk of those being admitted to prison de-
clines, the effectiveness of incapacitation and thus its marginal utility
decline. Most experts conclude that we have long passed the point of
significant marginal returns from incapacitation.

Even if the marginal utility of incapacitation was significant, one of
the primary barriers to its effective implementation is knowing who spe-
cifically should be incapacitated. Who should be targeted for the greatest
crime-reduction effect? We currently lack the means to accurately deter-
mine that.

Much of the attention in recent decades has been on habitual or career
offenders, those who have been punished repeatedly and still keep reof-
fending. We have seen many attempts at incorporating incapacitation into



58 CHAPTER2

sentencing, such as the creation of mandatory three-strikes laws, which
target repeat offenders. These statutory approaches at identifying habitual
offenders are fraught with error. When it comes to identifying a chronic
offender, what is magical about the number 3 other than that it works
with the baseball metaphor? When prosecutors or judges try to identify
habitual offenders to incapacitate, they typically rely on prior criminal
history and little else. While prior behavior is a predictor of future behav-
ior, it is a rather imperfect predictor. The point is that while the argument
sounds logical—lock up the career offenders and prevent their future
offending—we just do not have accurate ways of knowing who these
career offenders are. While incapacitation requires the precision of a rifle,
we have used a shotgun. Our tendency over the past forty years has been
overkill—locking up many more individuals for much longer periods of
time. That has been ineffective, and from a cost-efficiency and marginal-
utility perspective, it is wasteful.

There is another version of overkill when it comes to incapacitation.
Just as age is related to the onset of criminal offending, age is also related
to desistance from crime. Once offenders get to a certain point in the life
cycle, beginning around age eighteen and continuing consistently as one
ages, there are dramatic reductions in offending. By age forty, the likeli-
hood of engaging in crime is one-seventh of what it was at age seventeen.
By age fifty, it is nearly zero. That seems to be lost on legislators who
write laws implementing mandatory long-term sentences and truth in sen-
tencing laws requiring that very high percentages of sentences are served
before parole eligibility. It also seems to be lost on prosecutors who make
lengthy sentence recommendations, judges who sentence offenders to
long terms in prison, and parole boards that keep offenders well past the
age at which there is any risk of reoffending. Evidence of this is that the
inmate population is aging at a rate that is many times that of the general
population. Over the past seven years, the percentage of inmates age
sixty-five and older has doubled.!® The incapacitation effect from incar-
cerating someone who has aged out of crime is zero. The marginal utility
is at least zero and perhaps negative.

Finally, the assumption that when we lock up the criminal, we lock up
the crime is often incorrect. In many instances of criminal offending,
there is a substitution or replacement effect. Take, for example, the case
of drug dealing. If the police arrest a drug dealer and he or she is prose-
cuted and incarcerated (as we have done for hundreds of thousands of
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drug offenders over the years), we are not eliminating that drug dealing.
The likely scenario is that someone will take his or her place. The same
thing probably occurs when criminal offending is part of an organization
such as a gang. Just because a member of the gang is caught does not
mean that the crime goes with him or her to prison.

The Big Picture on Punishment

So where does this leave us in terms of punishment, deterrence, and
incapacitation? Is this to say that no one is effectively deterred and no one
is effectively incapacitated? No, it does not. But in terms of sentencing
and corrections policy, the numbers of offenders who are effectively de-
terred and the numbers of crimes that are averted because the perpetrator
is incapacitated are small indeed. Moreover, focusing on punishment se-
verity has been counterproductive since the evidence indicates that sever-
ity tends to increase recidivism.

Ironically, the idea that punishment does not change criminal behavior
is embedded in federal law. In 18 U.S. Code § 3582—Imposition of a
Sentence of Imprisonment—the federal code states,

The court, in determining whether to impose a term of imprisonment,
and, if a term of imprisonment is to be imposed, in determining the
length of the term, shall consider the factors set forth in section 3553
(a) to the extent that they are applicable, recognizing that imprison-
ment is not an appropriate means of promoting correction and rehabili-
tation.

As we have incarcerated more and more individuals for longer periods
of time, we have also reduced or eliminated many of the traditional incen-
tives for good behavior while incarcerated. For example, substantial
changes to release laws and reductions in good-conduct credit have sig-
nificantly increased time served and limited early release from prison. As
the incentives disappear, behavior worsens. One of the few methods for
dealing with bad behavior while incarcerated is administrative segrega-
tion or solitary confinement. On any given day, America’s prisons incar-
cerate eighty thousand to one hundred thousand inmates in solitary con-
finement.20 Solitary is isolation and sensory deprivation. Inmates are es-
sentially kept in their cells twenty-four hours per day, fed in their cells,
and have very limited human contact. The goal is separation of offenders
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from other inmates and prison staff. Deprivation and isolation often take a
tremendous toll on mental health. Far too often inmates end up serving
their entire sentence in segregation since their behavior never improves to
the point that they can go back to the general population. Every year,
America’s prisons discharge thousands and thousands of offenders who
go from isolation directly to the community. Because they have served
their entire sentence, they are not released under parole supervision. We
have no legal ability to supervise or monitor them. So we cut loose
thousands of offenders each year who are too dangerous to be in the
general prison population, and we have no ability to monitor or supervise
them in order to mitigate the risk they pose to the public. How smart is
that? How is that in the interest of public safety?
As Judge Marcus puts it:

The single most daunting impediment to meaningful sentencing im-
provement: our wholesale surrender to undifferentiated just deserts
[punishment severity] as mainstream sentencing’s only responsibility.
That surrender is a demonstrably dysfunctional, cruel, and wasteful
allocation of the bulk of corrections resources—jail and prison in-
cluded. Our use of jail and prison under the resulting paradigm fre-
quently does more harm than good. The harm consists of accelerated
recidivism by offenders whose criminality would be better addressed
with wiser sentencing choices, by victimizations that smarter sentenc-
ing would have avoided, the excessive punishments that serve neither
society nor the offender, of an enormous waste of public resources,
and a continuing erosion of public trust and confidence.?!

THE COSTS OF PUNISHMENT

There are a number of ways to think about the costs of tough on crime.
One is the financial cost associated with administering criminal justice
(law enforcement, the courts, and corrections). Another is the cost of
crime (victim costs, social costs). Yet another is the cost of the failure of
the American justice system to effectively reduce recidivism—that is, the
costs associated with repeat offenders’ multiple entries into the justice
system. There are also the costs of avoidable victimizations, also due to
failures to reduce crime and recidivism. We will look at all of these in the
following pages.
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The administration of the American criminal justice system requires
spending approximately $260 billion per year on law enforcement, prose-
cution, the court system, and corrections.?? The United States spends
more on criminal justice in one year than the total annual gross domestic
product of 80 percent of the nations in the world. But this is only a
portion of the total-cost picture.

Crime itself takes a tremendous toll on victims, on communities, on
our sense of well-being, safety, and security. And this toll has economic
consequences. Estimates of the financial costs of crime more broadly
have been developed by monetizing various effects or impacts of crime. 23
These estimates are based on a limited number of offenses (just thir-
teen).2* The broader costs associated with these thirteen crimes are esti-
mated to be $200 billion annually. It is important to realize that this
estimate is a fraction of the true cost of crime. First of all, these thirteen
offenses represent just one-fifth of all arrests. Second, because these esti-
mates are based on arrests, they include only reported crimes that, in turn,
lead to an arrest. As discussed earlier, only about 50 percent of violent
crimes and 40 percent of nonviolent crimes are even reported to law
enforcement, and for those offenses reported, the arrest rate for violent
crimes is just under 50 percent, and roughly 20 percent for reported
property crimes.

Another estimate that includes unreported major crimes (murder, as-
sault, rape, robbery, burglary, theft, arson, motor vehicle theft) puts the
cost at $310 billion per year. Still another analysis, which includes all
crimes, as well as direct and indirect justice system, victim, and society
costs, places the net annual cost at over $1 trillion annually.? The §$1
trillion annual estimate is based on the most comprehensive set of as-
sumptions because it includes all crimes, not just major crimes, and does
not rely solely on reported crimes.

All of these cost figures are estimates based on a variety of limitations
and assumptions. The one thing they all share is that they highlight the
extraordinary cost of the justice system and our failure to effectively
address crime and recidivism. Moreover, since most of the costs of crime
are public costs, we as taxpayers foot most of the bill.

The Pew recidivism study discussed above estimated the savings to
corrections agencies due to the reduction in recidivism. They determined
that the forty-one states in the study would save $635 million in the first
year alone by reducing recidivism by 10 percent. California would save
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$233 million, New York would save $42 million, and Texas would save
$33.6 million, all in the first year. A separate study by the Pennsylvania
Department of Corrections estimates a $44 million annual cost savings
due to a 10 percent reduction in recidivism.2¢ But these estimates are just
the corrections cost savings. Each time an offender returns to the justice
system, all of the costs are incurred again, including police resources to
investigate, arrest, and book into jail; jail costs for post-arrest detention
and subsequent pre-trial detention if the defendant is not bonded out prior
to adjudication; costs of the prosecutor’s office for reviewing and then
indicting and prosecuting the case, including pre-trial hearings, grand jury
hearings, and plea negotiations, arraignment, a plea negotiation hearing,
and a sentencing hearing; costs of the court for many of the same pro-
ceedings listed above; and costs of corrections, including jail, probation,
or prison and parole. So the estimated cost savings that are typically
available, like the Pew figure of $635 million, are only a fraction of the
total savings from reducing recidivism. And it is important to appreciate
the cumulative cost savings over the longer term due to interrupting the
cycle of recidivism of typical habitual or career offenders.

In 2014, there were twenty-six million criminal victimizations, rough-
ly seven million violent victimizations, and nineteen million property
victimizations.?’ Because the American justice system has failed to effec-
tively reduce recidivism, the risk of criminal victimization is higher, re-
sulting in hundreds of thousands of avoidable victimizations each year.
The effective reduction of recidivism, which in turn leads to reductions in
victimizations, has ripple effects in terms of reducing the costs to the
justice system and victim costs, as well as effects on quality of life,
among others.

Criminal offenders bring a variety of crime-related problems into the
justice system (more on this in chapter 3), and the justice system does
little to redress them. In fact, the evidence seems pretty clear that our
justice policies often aggravate many of these problems, compromising
public safety and aggravating other problems. Once an offender is re-
leased from incarceration, we end up passing on the problems to other
agencies and institutions in the community. Justice policy has in effect
created hundreds of thousands of dependents for public assistance, public
housing, public health and mental health care, remedial education, and so
on, as the typical individuals we turn out of the justice system are in need
of more programs and services than when they went in. That seems to be
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the nature of what the American justice system churns out on a daily
basis. These costs are rarely discussed in the big picture of the failures of
the justice system.

Moreover, our failure to appropriately address crime and its causes has
profound impacts on families and communities, impacts that increase
crime and recidivism. As Professor Todd Clear recently stated in a PBS
interview:

One of the things we know is that going to prison reduces your lifetime
earnings by 30 to 40 percent. So if you have a neighborhood where
every male has been in prison, you have a neighborhood where the
men as a group are earning 40 percent less income. . . . Having a parent
going to prison increases the chances of a child ending up in the
criminal justice system by about 25 percent. So if you have a neighbor-
hood where all the adult males are going to prison, you have a neigh-
borhood where the children’s risk of going to prison . . . is about a
quarter higher.28

On top of all this, there is a profound lack of accountability and
responsibility in the American justice system. Jurisdiction is divided into
multiple layers, including city, county, state, and federal governments.
State legislatures write the laws and provide some funding (typically for
prisons and parole), but almost everything else is funded locally. In oper-
ation, the American justice system is essentially a set of silos—law en-
forcement, prosecution and the courts, and corrections. And these various
agencies act as silos, which has significant implications for oversight,
responsibility, and accountability. Who is in charge of the criminal justice
system? Who is accountable for recidivism? Who is responsible for over-
all performance and the return on investment? One would be hard pressed
to find someone or some agency that will step forward and say, in Harry
Truman’s inimitable fashion, “the buck stops here.”

Consider a corporation with gross revenue of $300 billion annually
(which is a ballpark annual cost estimate for the operation of the U.S.
justice system). This amount exceeds every company on the Fortune 500
list with the exceptions of Wal-Mart ($469.2 billion annual revenue) and
ExxonMobil ($449.9 billion annual revenue). Then consider that this
company had long-term performance (“long term” meaning twenty years
or s0) like that of the American criminal justice system. Granted, this is a
silly analogy, since there is no single American justice system and be-
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cause we are comparing for-profit corporations with government and
comparing recidivism with profits or share price. But go with it for an-
other minute. How long would this Fortune 500 corporation stay in busi-
ness or avoid a major shake-up with performance like that of the
American justice system? How long could a manufacturing company
remain in business with a failure rate of 77 percent? How long could one
of these companies remain viable with the lack of accountability and
responsibility exhibited by the justice system? I’'m no financial expert,
but I would guess that Wall Street would have little tolerance of that kind
of long-term performance. So why should we tolerate such ineffective-
ness and financial waste from our justice system? Why should we remain
silent about the hundreds of thousands of needless, avoidable victimiza-
tions every year due to the failure of criminal justice policies? Why does
it seem that the high cost of failure is acceptable?

NEXT STEPS

The inability of the justice system to effectively reduce recidivism has
direct and indirect costs on a variety things, including the administration
of criminal justice, victims, families, and communities. While we lament
the fact that most of the individuals who enter the justice system either
have been there multiple times before or will return on a fairly regular
basis, we do not always appreciate the financial impact of that failure, the
financial cost of the revolving door. Newt Gingrich, former Republican
Speaker of the House, said it well in a May 2014 interview with CNN:

When a typical bureaucracy does its job this badly, it wastes money,
time and paper. The corrections bureaucracy, in failing to correct the
large majority of inmates in its charge, not only wastes money but also
wastes lives, families and entire cities. The current system is broken
beyond repair. It’s a human, social and financial disaster. We need a
radical strategy of replacement of these huge bureaucracies that lack
any meaningful oversight.2®

It seems that one way we can begin to gain some traction on changing
criminal justice policy is not to focus on the emotional side of things,
what is morally or ethically right or fair. Rather, what brought us to the
point of beginning to question tough on crime and mass incarceration
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today has everything to do with the economic recession that began in
2008. Thus, it may be productive initially to forge the path to justice
reform with a focus on the extraordinary financial waste of current poli-
cies.

The good news in all of this is that the rest of this book is devoted to
where we can go from here to enhance public safety, reduce crime and
recidivism, and reduce victimizations and to do all of this by dramatically
reducing expenditures on the justice system. This path forward is evi-
dence based, demonstrably effective at reducing crime and recidivism,
and cost-efficient.






WHY PEOPLE COMMIT CRIME
AND WHAT WE CAN DO ABOUTIT

India, a 42-year-old woman, suffers from manic depression and post-
traumatic stress disorder. She said she tried at various times to get
psychiatric care but found it almost impossible, so she self-medicates
when on the outside with heroin—and has spent almost all of her adult
life in jails and prisons on a succession of nonviolent offenses relating
to drugs and shoplifting.!

The stories are often disturbing but unfortunately all too common. We
don’t incarcerate folks for diabetes, but we do for drug addiction. We
don’t punish multiple sclerosis patients, but we certainly do punish the
mentally ill. How did we get here?

We have tended to believe or assume that criminal offending is unre-
lated to circumstance; rather, it is simply a matter of bad decisions, poor
choices, and hanging around with the wrong people. President Nixon
made that clear, as did President Reagan and countless elected officials
since then. And more recently, Mark Kleiman, a professor of public poli-
cy at UCLA, put it thus:

Why do some people keep committing crimes, to their own evident
disadvantage? Because they’re present-oriented and impulsive, with
deficient capacities for shaping their current behavior in light of their
future goals, and with poor judgment about their actual odds of getting
caught. . . . If you’re looking for a single “root cause” of crime, look no
further: The cause is bad decision-making by offenders.2

67
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Unfortunately, this way of thinking that crime is simply a matter of
bad decision making has pervaded criminal justice policy for decades and
has fit well with an approach that focuses primarily on punishment. Writ-
ing crime off as poor choices or bad friends dramatically misunderstands
the situation. Where we stand today, it is clear that committing crime is a
much more complex process, influenced by a substantial number of situa-
tions, conditions, influences, deficits, and impairments. Some are causal;
others just facilitate crime. Many can be easily recognized and/or diag-
nosed. Others require more in-depth investigation and specialized exper-
tise. Several of these crime-related conditions, disorders, and impair-
ments can be mitigated, treated, managed, or repaired.

The point is to understand as much as possible about the underlying
factors and conditions that are related to criminality. That is the first
important step in developing alternatives to simply punishing offenders.
The end game here is implementing behavior change interventions, which
in turn can reduce crime, recidivism, victimization, and cost. Absent that,
we have little choice but to continue with the revolving door of the justice
system and the resulting compromise to public safety, excessive victim-
ization, and extraordinary cost.

THE CAUSES OF CRIME AND THEIR ORIGINS

Substance Abuse

The United States leads most of the world in the use of illicit drugs. The
United Nations Office on Drugs and Crime produces estimates of preva-
lence rates of the use of illegal drugs for many nations of the world. For
nearly every drug category (opiates, cocaine, marijuana, amphetamines,
and ecstasy), the United States prevalence rates are the highest in the
world. In those instances when the U.S. rate is not the highest, it is in the
top five.?

In 2012, twenty-four million Americans twelve years of age and older
were current users of illicit drugs. This is nearly 10 percent of the U.S.
population over the age of twelve and represents the combined popula-
tions of New York City, Los Angeles, Chicago, Houston, Philadelphia,
Phoenix, San Antonio, San Diego, Dallas, and San Jose. One-half of
Americans are current alcohol drinkers. Of those, 24 percent, or sixty
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million, are binge drinkers, and 7 percent, or seventeen million, are heavy
drinkers. Problem drinking is especially acute among young adults (ages
eighteen to twenty-five), with 40 percent reporting binge drinking and 13
percent heavy drinking.*

We have a serious drug and alcohol problem in this country, and it
should come as no surprise that the criminal justice system is where much
of this problem ends up. The relationship between substance abuse and
crime is well established. Whether addiction, abuse, or dependence on
alcohol, illicit drugs, and/or prescription drugs, substance abuse is one of
the most prevalent elements in criminal offending. And the statistics con-
firm that the prevalence rates of substance abuse among those in the
justice system are six to eight times the prevalence in the general popula-
tion.

Referred to by academics and practitioners as a criminogenic (crime-
producing) condition or problem, substance abuse is extraordinarily com-
mon among criminal offenders. The vast majority (80 percent) of crimi-
nal offenders in the justice system abuse drugs and/or alcohol. About
two-thirds of jail and prison inmates are clinically addicted or are chroni-
cally dependent on drugs/alcohol. Roughly 60 percent of individuals ar-
rested test positive for drugs at the time of arrest. Nearly 40 percent of
individuals arrested report that they were drinking alcohol at the time of
their arrest. Over one-quarter of individuals on parole release use illicit
drugs while on parole; one-third of individuals on probation use drugs
while on probation. It is estimated that about three-quarters of prison
inmates need some form of substance abuse treatment. Incarceration itself
has no effect since nearly all drug and alcohol abusers return to abuse
after release from prison and jail.>

Below are the words of four incarcerated armed robbers explaining the
role of drugs in their criminal activity:

By me being involved with drugs, I keep a financial strain on myself.
Unfortunate, but I do spend the majority of my money on drugs. . . . If
it wasn’t for drugs, I would just be doing what a normal person would
do [rather than committing armed robberies].

When you get it in your head to do [a robbery] and you get high, you
ain’t gonna care no more [about getting caught]. You go under the
influence and you don’t really trip off of it [worry about getting
caught].
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That’s why we get high so much. . . . We get high and get stupid, then
we don’t trip off [worry about getting caught]. Whatever happens,
happens. You just don’t care at the time.

I think, when you’re doing drugs like I was doing, I don’t think you
tend to rationalize much at all. I think it’s just a decision you make.
You don’t weigh the consequences, the pros and cons. You just do it.®

Whether drug and alcohol abuse causes crime or facilitates crime or
individuals commit crime to support their use is not all that important for
our purposes here. The point is that drugs and alcohol are clearly impli-
cated in the vast majority of crime. How the justice system does or
doesn’t address this has profound implications for crime, recidivism, vic-
timization, and expenditure of tax dollars. Here are some illustrations of
how the U.S. justice system deals with drug problems.’

Michaelene Sexton was a cocaine addict who sold cocaine to support
her habit. Two of Michaelene’s friends who had been arrested and then
became confidential informants in order to reduce their punishment told
police that she was selling drugs. Police arrested her for possession and
sale of cocaine. She was sentenced to ten years in a Massachusetts prison.
She had no prior convictions and was the single mother of three small
children. She will receive no drug treatment while incarcerated.

Michelle Collette of Hanover, Massachusetts, was in an unhappy rela-
tionship with the father of her child, but she feared leaving him. To help
numb the pain of that relationship, she started taking and then became
addicted to Percocet, a prescription painkiller. She then began to sell
Percocet to help support her addiction, which involved twenty to thirty
pills per day. She was arrested for possession of several hundred Percocet
pills. She pled guilty and was sentenced to seven years in prison under a
Massachusetts mandatory sentence. “I don’t think this is fair,” said the
judge. “I don’t think this is what our laws are meant to do. It’s going to
cost upwards of $50,000 a year to have you in state prison. Had I the
authority, I would send you to jail for no more than one year . . . and a
treatment program after that.”

Eric Marsh was a habitual cocaine abuser. He happened to be with two
friends who were arrested for selling two ounces of cocaine to an under-
cover cop. Eric, in effect, had nothing to do with the transaction except
for being there. Nevertheless, the two friends implicated Eric in order to
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reduce their sentences. Eric received a fifteen-year sentence to a New
York prison. He had no prior convictions.

So how did we get to this point where so many substance-addicted,
dependent, and abusing individuals are in the justice system? In 2012,
slightly over twenty-two million individuals aged twelve and over were
classified as having a substance abuse or dependence disorder based on
standard diagnostic criteria established by the American Psychiatric As-
sociation (the Diagnostic and Statistical Manual of Mental Disorders,
fourth edition, DSM-IV). About 3 million were abusing or dependent on
alcohol and drugs, 4.5 million on drugs but not alcohol, and 15 million on
alcohol but not drugs. Of those in need of treatment, only 2.5 million, or
11 percent, received any treatment.® The most common reason for not
receiving treatment for those who wanted it was lack of insurance cover-
age or lack of money to pay for it. The bottom line is that there are a
substantial number of people in the United States who need treatment for
substance disorders but do not receive it. When their substance use be-
comes problematic and results in behaviors that are illegal, the justice
system is ready and willing to accept them. The primary problem is that
when the justice system is finished with them, they typically are no better
off than when they entered. After all, what is it about punishment—
incarceration in prison or jail or supervision on probation or parole—that
treats substance abuse? One fallacy is thinking that abstinence is treat-
ment. It is not. We have known for some time that if the answer was “Just
Say No,” as Nancy Reagan advised, we would not have the problem that
we have today. Substance abuse is a chronic disorder that requires appro-
priate treatment and ongoing maintenance in order to effectively address
and manage it. We just don’t do much of that in the justice system. That is
the primary reason we have the revolving door of substance-abusing of-
fenders who are rearrested and reincarcerated at a significantly higher
rate than offenders without substance abuse problems.

Mental lliness

Approximately 25 percent of the U.S. population, or sixty-two million
individuals, has a diagnosable mental disorder; 6 percent of the U.S.
population suffers from a serious mental illness, including schizophrenia,
bipolar disorder, and major depression. Nearly one-half of individuals
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with any mental health disorder have at least one co-occurring mental
disorder.®

Mental illness is disturbingly common in the criminal justice system,
typically running 2 to 2.5 times the prevalence in the general population.
While the estimates vary depending on how mental illness is defined and
which segment of the justice population is being studied, experts agree
that the majority of individuals in the justice system suffer from a mental
disorder. Recent credible estimates indicate that about 50 percent of fed-
eral prison inmates, 55 percent of state prison inmates, and 50 percent of
jail inmates have a mental health problem. Further, 15 percent of the
prison and jail populations in the United States have severe mental ill-
ness, a rate that is 2.5 times that in the general population. Research
indicates that mental illness both predates incarceration and is a result of
incarceration. Many of the most common mental disorders identified
among prison inmates originate in childhood and adolescence. At the
same time, the experience of incarceration and the failure to treat mental
health disorders lead to and aggravate a variety of mental illnesses. This
is evident in estimated recidivism rates of 80 percent for mentally ill
inmates released from prison. Moreover, mentally ill inmates return to
prison approximately one year sooner than similar, non—mentally ill in-
mates. !° The mental health of individuals on probation (supervised diver-
sion from prison or jail) has not been very extensively studied. The best-
guess estimate for the prevalence of mental disorders among this segment
of the justice population is probably in the 35-50 percent range.

The exploding numbers of the mentally ill behind bars and on commu-
nity release have caught the attention of the media in recent years, result-
ing in story after story about the “new asylums” or the “asylums of last
resort” or “a mental hospital called jail.” The headlines also relay the
unfortunate reality of how there are ten times more mentally ill in prisons
and jails than in the remaining psychiatric hospitals in the United States.
All true. Below are illustrations of how the justice system deals with the
mentally ill.

The story of Adam Hall is all too typical. Adam began exhibiting
erratic behavior at age five. He tried to burn down the family home in
what may have been an early suicide attempt. His mother knew some-
thing was wrong but had no money for treating him. Throughout his
adolescence, Adam was in and out of psychiatric group homes, having
been diagnosed with a variety of conditions, including bipolar disorder.
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By the time Adam was twenty-two, he had been convicted of assault after
he stole a car and resisted arrest. He was sentenced to three years in
prison. As is the case with many, many mentally ill individuals in the
justice system, particularly those in prison and jail, Adam had difficulty
following prison rules. He was placed in solitary confinement as punish-
ment. He eventually set fire to items in his cell. While prison officials
could have considered his behavior a product of his mental illness and
disciplined him internally, they chose to have him prosecuted for arson,
which resulted in an additional three to six years in prison. In a letter
Adam wrote in 2012, he said:

It’s hard in here for me. I feel like killing myself most of the time like I
said but end up cutting myself to relieve the pain or just do things that
help me relieve pain. Cutting myself seems the best way but one day
I’'m going to really cut myself and not tell no one so I can bleed out.
That’s how I am feeling nowadays. My life’s gone down the drain. !!

Trina N. first experienced psychotic episodes as a teenager in the form
of tactile hallucinations, during which she would believe that she was
being sexually violated. She was prescribed antipsychotic medication,
which she resisted taking. By age eighteen, the former honors student had
left home and was living in her car. She was no stranger to law enforce-
ment, as her behavior routinely got her involved with the justice system.
Trina then developed auditory hallucinations. She felt that the voice of
God was telling her what to do. Her most recent run-in with the law was
when the voices told her to pick up the salesman’s keys at the Toyota
dealer and drive off in a new Camry. Trina’s parents expressed relief just
knowing that she was in jail and not out on the streets. 12

Jessica Roger was diagnosed with obsessive-compulsive disorder. At
one point, she attacked her father. She also attacked her sister. She was
charged with assault at the age of sixteen and sentenced to prison. Be-
cause of her psychiatric disorder, she had trouble complying in prison and
was therefore placed in solitary confinement. While in segregation, she
attempted suicide. She was transferred to the prison’s psychiatric hospital
for stabilization. When she returned to the prison unit, she was placed
back in solitary, where eventually she did commit suicide.

The story of how we got here has already been discussed in chapter 1.
Shuttering of many of the in-patient psychiatric facilities and subsequent
inadequate capacity for community-based treatment resulted in the flood
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of the mentally ill into the justice system. Should the justice system be the
first-choice, frontline institution for the mentally ill? Should criminal
justice systems be the largest mental health facilities in in the United
States?

Neurocognitive Development, Deficits, and Impairments

In June 2014, two twelve-year-old Wisconsin girls stabbed a female
friend nineteen times because of some Internet character called Slender-
man. Apparently, the girls thought Slenderman was real, and they wanted
to please him. The point is that they stabbed their friend based on some
childish, obsessive fantasy. These two girls have been transferred to adult
court, and a judge has certified them to be tried as adults for attempted
homicide. If convicted, they will be punished as adults and face up to
sixty-five years in prison. Nearly one-half of the states have provisions
for prosecuting and sentencing kids as young as ten as adults when they
commit serious crimes.

There appears to be a profound disconnect between the law and the
criminal justice system, on the one hand, and what is known about neuro-
cognitive development and neurocognitive deficits and impairments, on
the other. These two Wisconsin girls appear to be confusing fantasy and
reality. A key question is whether they really understood what they were
doing. Did they understand the consequences of their actions? It is, in
part, a question of criminal responsibility and culpability for crimes com-
mitted by individuals whose neurocognitive functioning is significantly
underdeveloped and/or impaired.

There are plenty of examples of offenders committing crimes without
any regard for the victim (it often seems to be “me” focused) or the
consequences of committing a crime. They simply do not consider such
things. These inmates’ first-person descriptions of their experiences illus-
trate the neurocognitive implications of engaging in crime, including not
considering the potential consequences and the absence of any guilt:

I never think about no chances [of getting caught], I just do [the stick-
up] and get it over with.

I don’t think about nothing. I just do it.
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I have never felt no pain for nobody. . . . That’s how I was raised
up. . .. So, I don’t feel no pity for nobody.

I don’t have no remorse. They got money. I got to get mine, so I’ll take
yours.

I don’t feel sorry for [my victims] because I ain’t got no money and
they do.

Why feel sorry? [The victims] might try to do you the same way. I got
to get some money. 13

Neurodevelopmental and neurocognitive problems highlight critical
crime-related conditions that can and do play a key role in criminal of-
fending. Unfortunately, this is an area that has received less attention in
the study of crime and even less in the intervention and treatment of
criminal behavior. Here is what we know.

Recent developments in imaging technology have allowed scientists,
in unprecedented fashion, to study the architecture of the brain, as well as
the functioning of the brain and its components, under a wide variety of
different conditions. Scientists are able to study how variation in the
development of different parts of the brain influence behavior. It has also
allowed for the study of how environmental experiences influence brain
development and neurocognitive functioning.

Neurobiology focuses on the cells of the brain (neurons) and the com-
munications among neurons through what are called neurotransmitters.
Our experiences, observations, interactions, thoughts, attitudes, beliefs,
and feelings are established in the brain by connections among neurons.
These various interconnections are established and shaped by the combi-
nation of our environmental experiences and genetic tendencies. It is no
longer nature versus nurture or genes versus the environment; it is now
nature and nurture and how they interact. Congenital features of the brain
interact with a variety of experiences in the environment, such as poverty,
violence, abandonment, homelessness, neglect, abuse, and toxic sub-
stances, among others. Those interactions, registered in the brain as neu-
ral connections, determine how we think, react, feel, interpret, and per-
ceive. These neural connections shape who we are, our thoughts, our
identity, and our emotions and feelings. And they are experience depen-
dent, meaning that they are influenced and shaped by what we are ex-
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posed to in the social and physical environment. As the brain registers our
experiences, some of which are negative, traumatic, and toxic, there are
neurological consequences, including intellectual and cognitive impair-
ment, lack of empathy and self-control, addiction, and aggression, among
others. The point is that there are very important implications for behav-
ior, including criminal conduct.

The most important parts of the brain for understanding criminal be-
havior are the frontal lobes, especially the prefrontal cortex. It is the part
that plays the primary integrative and supervisory role in the brain. It is
also the part of the brain that develops last. The prefrontal cortex is
responsible for regulating and guiding emotion, moral judgment, social
cognition, affect, and executive functioning, which includes goal setting,
impulse control, planning, analyzing, complex cognition, understanding
consequences, goal-directed activity, attention, and self-monitoring. Ex-
ecutive functioning is the set of cognitive processes that allows individu-
als to be self-reliant and self-sustaining and is necessary for normal,
prosocial adult conduct. There is undeniable evidence linking executive
dysfunction, antisocial behavior, criminal conduct (including violent
crime), and recidivism. Post-traumatic stress disorder (PTSD) is clearly
implicated in executive dysfunction, as are schizophrenia, attention defi-
cit/hyperactivity disorder (ADHD), autism spectrum disorder, and bipolar
disorder, among others.

There are a variety of environmental origins of neurodevelopmental
impairments and deficits. Poverty is directly implicated in neurodevelop-
ment and neurocognitive functioning. Poverty is a broad term that is
related to a variety of collateral effects on executive and behavioral func-
tioning. Children raised in poverty score significantly lower on assess-
ments of memory, impulse control, achievement, 1Q, language skills, and
attention. Poverty is also associated with child neglect and abuse, which
in turn impact a variety of developmental and neurocognitive functions,
such as executive functioning, 1Q, memory, ADHD, conduct disorders,
anxiety, PTSD, personality disorders, learning disabilities, risk taking,
lack of remorse and empathy, impulsiveness, lack of self-control, and
behavioral disorders.!4 Attachment disorder, also a correlate of poverty,
has been clearly shown to have substantial negative neurodevelopmental
consequences. Attachment disorder is the failure of the primary parent to
establish a consistent, secure emotional bond with an infant. It can result
in a number of negative consequences—impulsivity, aggression, lack of
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empathy, lack of conscience, oppositional behavior, and anger. Proper
attachment can mitigate these consequences.

Exposure to violence is another significant environmental influence on
neurodevelopment. Research on violence demonstrates clear neurological
and physiological implications. One of the more pronounced physiologi-
cal impacts is dysregulation of the hypothalamic-pituitary-adrenal axis,
leading to chronic hyperarousal and hypervigilance or reduced respon-
siveness to the environment. Neurological impacts lead to a range of
behavioral consequences, including PTSD, anxiety disorders, impaired
academic functioning, low IQ, depression, and dissociative disorders.

Trauma is also a common condition in the environment, especially in
areas of poverty and disadvantage. Trauma can lead to a variety of neuro-
cognitive disorders, such as impaired executive functioning, impulse con-
trol, and violence. It is very telling that 60 percent of prison inmates in the
United States have had at least one traumatic brain injury! '3

Where does this leave us? First, it means that the idea of crime-related
and crime-producing conditions, impairments, and deficits is a good bit
broader and deeper than previously thought. As I concluded in a recent
book:

Many chronic, persistent, habitual offenders have neurocognitive and
psychosocial impairments, including spatial and verbal impairments,
impairments of memory and non-memory cognitive function, intellec-
tual impairments, executive dysfunction, etc. . . . Longer-term habitual
offenders . . . have pronounced and profound neurocognitive and
psychosocial impairments that distinguish them from others. Brain
scans comparing antisocial individuals with controls reveal significant
reductions in the frontal lobe of the brain (between 9% and 18% reduc-
tion), that part of the brain responsible for executive functioning. Com-
parisons of the brains of psychopaths with controls showed deforma-
tions in the amygdala and up to an 18% reduction in the volume of the
amygdala, which is a part of the limbic system responsible for memory
and emotional regulation. . . . Neuroimaging studies of aggressive,
violent and antisocial individuals . . . show consistent patterns of brain
dysfunction and criminal activity, involving the prefrontal lobe . . . and
the neural circuitry regulating emotion in aggressive and violent be-
havior. . . . “There is a significant neurological basis of aggression and/
or violent behavior over and above contributions from the psychoso-
cial environment.” 1
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Identifying these neurological impairments, deficits, and developmental
delays is fundamental to our understanding of the big picture of recidi-
vism and how to reduce it. Unfortunately, we have no reliable data on the
frequency or prevalence of such disorders among those in the justice
system. These problems have not really been on the radar screens of those
who are responsible for assessing and measuring them. Absent good data
on frequency, we can still address the key question of what do we do
about such neurodevelopmental and neurocognitive problems. How do
we mitigate the impact of growing up in a violent neighborhood or with a
disinterested or absent mother? Short of reducing poverty, which does not
seem terribly realistic, how can we impact the neurodevelopmental ef-
fects of, for example, growing up poor or experiencing violence and other
trauma?

The answer is neuroplasticity, the term that describes the fact that the
brain is malleable, changeable. Plasticity is a key feature of the human
nervous system, the idea that the brain can be “rewired,” that neural
pathways can be altered or eliminated and new ones created. Just as the
brain can be altered by trauma, lack of attachment, poverty, and violence,
it can be trained to forge new neural connections that support prosocial
behavior. It is described in the following way by some leading neurode-
velopmental researchers:

Behavior will lead to changes in brain circuitry, just as changes in
brain circuitry will lead to behavioral modifications. . . . Plasticity is
the mechanism for development and learning, as much as a cause of
pathology and the cause of clinical disorders. Our challenge is to mod-
ulate neural plasticity for optimal behavioral gain, which is possible,
for example, through behavioral modification and through invasive
and non-invasive cortical stimulation. !7

Again, the point is not to excuse criminal behavior. Rather, it is important
that we understand the implications of neurodevelopmental impairments
among criminal offenders, how they impact crime, and what we can do
about it.

Poverty and Disadvantage

Poverty is an overarching condition that can lead to a number of crime-
related problems. In addition to the neurodevelopmental consequences
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associated with poverty and violence, disadvantage often results in poorer
educational outcomes, income and employment problems, and marital/
relationship instability, among others. In effect, poverty limits options,
alternatives, and opportunities to such an extent that we celebrate those
seemingly rare success stories of someone overcoming the barriers to
achievement and success by climbing out of poverty or turning their life
around after growing up in poverty, going to prison, and then becoming a
productive citizen. We celebrate these because they are the exception.
Given the potential real or perceived lack of options and alternatives due
to poverty, it is one of the conditions that may make crime seem like a
rational response to one’s circumstances.

Short of reducing poverty, something we as a nation have not been
able to accomplish despite occasional efforts, justice policy should iden-
tify the various ways in which poverty and its effects are implicated in
crime and recidivism. In turn, a critical first step is prioritizing the mitiga-
tion of these crime-related impacts of poverty for those individuals who
end up in the justice system. This is essential in order to accomplish the
near-term goal of reducing recidivism. Broader concerns with eradicating
poverty are another matter, which is beyond the scope of this book and
which I do not discuss here.

Education

Limited educational achievement is strongly linked to crime and recidi-
vism. The numbers tell the story. Today, over 80 percent of U.S. secon-
dary students graduate from high school; however, the majority of in-
mates in America’s prisons and jails did not complete high school. Two-
thirds of state prison inmates, 70 percent of local jail inmates, and over
one-half of federal prison inmates dropped out before completion of high
school. School dropouts are between four and six times more likely than
high school graduates to be arrested. Poor education seems to be a consis-
tent pipeline to the justice system. On the other hand, more total years of
education, higher high school grade point average, regular school atten-
dance, and graduating from high school all reduce the likelihood of en-
gaging in criminal activity. And education is fundamentally related to
returning to the justice system. Research indicates a significant reduction
in reoffending linked to participating in correctional education programs,
such as obtaining a general equivalency diploma (GED). Inmates who
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participate in prison-based education programs reduce the likelihood of
returning to prison by 43 percent and increase the probability of post-
release employment by 13 percent. Unfortunately, the data also show that
a very small percent of prison inmates participate in such programs
(under one in five participate in GED/high school programs, and, of
course, this says nothing about completion of these programs).

How does academic achievement translate into a reduced probability
of criminal involvement? In microeconomic terms, education increases
the opportunity costs of committing crime, in effect putting more at risk
or having more to lose, including the investment in education and the
opportunities and options education provides. Individuals with a high
school degree and beyond have higher incomes through legitimate/legal
work, reducing the perceived need to engage in crime. Moreover, the
stigma and shame associated with arrest and conviction likely serve as a
disincentive to crime for better-educated professional workers (again,
having more to lose).

The current state of public education in the United States contributes
to the undereducation problem. Standardized tests show that at best, one-
third of eighth graders are proficient in math, science, and reading. The
United States ranks forty-eighth in math and science proficiency out of
133 developed and developing nations. The Program for International
Student Assessment tests high school kids in a variety of countries.'®
Recent results indicate that U.S. kids are behind sixteen other nations in
the ability to read and integrate material. Student proficiency in math is
even lower. The Center on Education Policy determined that students in
48 percent of public schools (amounting to forty-four thousand schools)
failed to make adequate progress last year. Florida led the way, with 91
percent of its schools on the failing list, followed by the District of Co-
lumbia (87 percent), New Mexico (86 percent), and Massachusetts (82
percent).

The problems with U.S. public education are not uniformly distributed
across cities and schools. Experts note the presence of two different pub-
lic school systems: those in the wealthier, suburban neighborhoods and
those in the poorer, minority-dominated inner-city arecas. While the ex-
perts generally concur that the schools in the wealthier, suburban areas
are mediocre and require improvement, those in the inner-city, poorer
minority areas are in a full-blown crisis. While 83 percent of white stu-
dents graduate from high school, only 55 percent of African American
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students and 57 percent of Hispanic students do so. In urban schools, the
graduation rate is just over one-half; in particularly troubled urban dis-
tricts like Detroit and Indianapolis, the graduation rates are 25 percent
and 31 percent, respectively.!® So there are clear disparities in graduation
outcomes. There are also performance-based concerns. Among African
American students who do graduate, 11 percent are proficient in math and
13 percent are proficient in reading. Hispanic students do not perform any
better; one in six Hispanic graduates are proficient in math and only 4
percent are proficient in reading.2’ On top of all of these troubling num-
bers is the fact that this is not news. These problems have been well
known for decades.

There is plenty of finger-pointing about where the problems are and
where the fault lies. Most point to the schools and the seemingly one-size-
fits-all approach. Others suggest that public schools lack accountability.
Still others focus on schools’ zero tolerance and readiness to suspend and
expel students, simply passing behavioral and disciplinary problems on to
someone else rather than dealing with them. Evidence shows that those
students who are suspended are twice as likely to drop out as those who
are not. No Child Left Behind (NCLB) was also criticized as part of the
problem, with a relentless focus on test scores and teaching the test. In the
aftermath of NCLB, President Obama signed the Every Student Succeeds
Act (ESSA) into law in December 2015, effectively eliminating No Child
Left Behind. It is too soon to tell what the impact will be on the adminis-
tration of public education. Standardized testing is still required under the
ESSA; however, local districts have more autonomy and discretion in
addressing underperforming schools.

Some suggest that better teachers are better able to pick and choose
where they teach, resulting in less qualified teachers being relegated to
the worse schools. This is aggravated by the fact that most schools have
no control over teacher salaries and raises. These tend to be set at the state
or district level and are generally independent of teacher performance.
Thus, there is not as much incentive as there could be to motivate im-
provement.

What would public education look like if we did not have private
schools? This is a totally hypothetical question, but the logic is simple: If
the folks who send their kids to private schools had to rely on public
education, chances are they would put sufficient pressure on school sys-
tems, elected officials, and policy makers to turn public education around.
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That, however, is not the case. Unfortunately, many urban school systems
are constrained by eroding tax bases and competition with things like
infrastructure, transportation, and criminal justice for local funding.

It is no coincidence that public schools are failing those segments of
the population that tend to populate the justice system. Lack of education
has significant implications for employment and one’s ability to make
money in legitimate ways. Once again, for a variety of reasons, we seem
content to let the justice system clean up the mess of a failing public
education system. But just as is the case with public substance abuse and
mental health treatment, it certainly is neither more effective nor cheaper
to let the criminal justice system try to fix these problems. California
spends $216,000 annually on each inmate in the juvenile justice system.
In contrast, it spends only $8,000 on each child attending the problematic
Oakland public school system, where the 2011 dropout rate was 37 per-
cent, compared to 18 percent statewide.2! In Oklahoma, the average an-
nual spending per pupil in public education is $7,587. Oklahoma spends
over $56,500 annually per person just to incarcerate juvenile offenders.
Louisiana spends nearly $11,000 per public school student annually but
$141,000 per person to incarcerate juvenile offenders. The troubling real-
ity is that both institutions—public education and criminal justice—have
unacceptably high failure rates. The failure of public education is meas-
ured in terms of dropout rates and proficiency metrics, and the justice
system in terms of recidivism.

Employment

Unemployment and underemployment are important crime-related
circumstances. Recent research shows that while just over two-thirds of
prison inmates had a job at arrest, most of them worked jobs in the
construction, maintenance, cleaning, automotive, and food service indus-
tries. The median hourly wage (as of 2005) was $9. One-third of inmates
also relied on illegal income and family for financial support prior to
incarceration.?2

The evidence supports the conventional wisdom—employment, espe-
cially stable employment, reduces initiation of crime and subsequent re-
cidivism. So does participation in correctional employment program-
ming. However, the reality is that upon release from incarceration, there
are substantial barriers to offenders obtaining a job. Most inmates (70
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percent) included in a post-release survey felt that their criminal record
affected their ability to find a job. Two months after release, 43 percent
had been employed since leaving prison, but only 31 percent were em-
ployed at the time of the survey, and only one-quarter were employed full
time.2> This is important since employment after release from prison
reduces recidivism by between ten and twenty percentage points com-
pared to not working. 24

Homelessness

Homelessness is a significant problem in American society and has wors-
ened as a consequence of the recession that began in 2008 and the wave
of real estate foreclosures that accompanied it. It is estimated that the
foreclosures of rental properties added over 310,000 individuals and fam-
ilies to the homeless population in the United States.?> For a variety of
reasons, we have collectively been unable to effectively address home-
lessness and its root causes. Clearly, a lack of affordable housing and
economic circumstance play very important roles, as do substance abuse,
mental illness, and involvement with the justice system. A 2009 report by
the National Law Center on Homelessness and Poverty and the National
Coalition for the Homeless details what is called the criminalization of
homelessness, whereby, just as is the case with mental illness, the justice
system is used to manage the homelessness problem.

Homelessness is a common gateway into the justice system, as well as
a primary risk factor for recidivism. The incidence of homelessness
among prison inmates in state and federal prisons (meaning homeless one
year before their incarceration) is four to six times that of the general
population. They are also more likely to have had prior criminal justice
involvement, to suffer from mental illness and/or substance abuse, and to
have been unemployed or employed with a low income. 26

Many individuals returning to the free world initially live with family;
however, these living arrangements are often only temporary. Offenders
released from prison face a variety of challenges, including a shortage of
affordable housing and the inability to rent housing because of their crim-
inal record. This is, in one sense, very understandable. It is not hard to see
why a landlord would not want to rent to someone with a criminal convic-
tion. However, we also know that being homeless is a significant predic-
tor of returning to prison compared to those with stable housing. And the
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problem can be substantial; one study of California parolees shows that
between 30 percent and 50 percent of individuals paroled to urban areas
such as San Francisco and Los Angeles are homeless at any given time. 2’
Other primary crime-related conditions, such as substance abuse, mental
illness, and poverty, increase the risk of homelessness and the risk of
recidivism. It should not be surprising that these conditions tend to co-
occur, which exacerbates the situation and the risk for justice involve-
ment. For example, the co-occurrence of mental illness and homelessness
or substance abuse and poverty and homelessness serves to aggravate the
other conditions that are present.

The American justice system consists of a series of handoffs, where
the individual is passed off from one agency or set of individuals to
another. No one is in charge of the bigger picture and no one is account-
able for the longer-term outcomes. We have had one strategy, and it is
clear that it has not worked. It is now time to implement a new approach,
one that is focused on changing behavior through scientifically validated
methods. It is also time for the key individuals involved in the administra-
tion of the justice system to change how they think about crime, crimi-
nals, punishment, and human behavior and to accept and share respon-
sibility for the outcomes of this system.

CHANGING CRIMINAL BEHAVIOR

These days it seems that we take notice of the success story of an offender
who emerges from the American criminal justice system and not only
doesn’t go back but also goes on to do something productive with his life.
There will be the occasional profile piece in a newspaper or a magazine
detailing the circumstances of the individual who overcomes difficult
odds to become a conforming and productive member of society. Take,
for example, the Huffington Post article about Rudy Holder, an African
American man from Harlem who served twelve years in prison.28 Holder
was a small kid who stuttered. He was often ridiculed and bullied in his
childhood. That led to anger and fighting, which escalated to gun vio-
lence. He was incarcerated for shooting several individuals at a party after
getting into a fight with them. Nothing remarkable in this story. He was
paroled back to the East Harlem neighborhood where he used to get into
trouble, back to the circumstances of his youth, back to the friends and
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enemies he had before he went to prison. What is remarkable is that he
did not get into trouble again. We catch up with him ten years after he
was released from prison. He is working at a nonprofit called Exodus
Transitional Community, which is a local facility that assists released
offenders to reintegrate into the community. He arrived there just days
after his release and has been there ever since, crime free and helping
other released offenders go straight.

So why is Rudy Holder’s story newsworthy? Because it is the excep-
tion. It is the exception because Rudy Holder’s experience is not what the
American justice system is designed to produce. It is not what we typical-
ly see. Rudy Holder was able to turn his life around despite overwhelm-
ing odds, many of which are created by the very system that is supposed
to promote public safety. I’'m not saying that the Rudy Holders of the
world are not responsible for their behavior. There should be conse-
quences for criminal behavior. I'm not saying we should feel sorry for
criminal offenders. But the goal here should be to get criminal offenders
to stop offending.

How can we forge a system that does not needlessly put us at risk of
being crime victims? How can we design a system that actually reduces
the likelihood of returning time and time again? What does a justice
system that is both effective and cost-efficient look like? There are smart,
effective ways to do this. That is what the rest of this book is intended to
address. In these pages, we first take a look at what we know about the
tools for effective behavior change for criminal offenders. Make no mis-
take, this is not the silver bullet. There will be many, many failures. There
will be individuals for whom these tools are not enough, offenders for
whom these do not work. There will be individuals we simply do not
want to change because they do things we consider unredeemable or
because they are simply evil. Some will be chronic, habitual offenders
who are unchangeable or others who clinicians determine cannot be
changed. For those offenders who are too dangerous, too far gone, or
relentlessly uninterested in change, we have incarceration. For the rest,
we have these tools, and as we apply these tools and assess how we do,
we will get better. It is time to bring science and reason to the table.

What we are about to discuss is not really new. We have known for
about twenty years that punishment is unproductive for lowering crime
and recidivism, and we have known equally long how to effectively
change offender behavior. Over time, the information has gotten better,
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and we have greater clarity regarding how to go about reducing recidi-
vism. Here, very briefly, is what we know.

The Evidence for Behavior Change

Roughly twenty-five years ago a group of Canadian researchers began
compiling evidence of what they call the principles of effective correc-
tional rehabilitation or intervention. The evidence came from a wide va-
riety of correctional programs and interventions designed to change of-
fender behavior. What the results indicate is that following some rather
basic principles can reduce recidivism dramatically, by as much as 40—50
percent.?? The results vary dramatically depending on a number of fac-
tors, but under the right circumstances, the tools we now know to be
effective can have a fundamental impact on recidivism.

The basic principles are not revolutionary. They include accurately
screening and assessing offenders to determine the overall risk of reof-
fending as well as identifying the primary crime-related deficits, impair-
ments, and problems. This is essentially triage at a trauma unit—what’s
wrong and how serious is it. There is a risk principle, which indicates that
the best use of intervention resources is for higher-risk offenders (again,
like in the emergency room, take the most serious cases first).

So diagnose, triage by risk, and then develop a “treatment plan” by
determining which deficits, impairments, circumstances, and problems
shall be addressed and in what order. One of the major faults of the
efforts at rehabilitation we do undertake is that they tend to focus on just
one problem or deficit. It is a relatively rare circumstance that an offender
presents with only one crime-related circumstance. The research is clear
that addressing all primary issues dramatically reduces recidivism. The
treatment plan should also identify the appropriate dosage of treatment.
This should be a clinical decision that depends on the needs of the offend-
er. One size does not fit all. Too little or too much is ineffective and
wasteful of resources.

Next, assess the treatment readiness (willingness) of the individual,
and then motivate the offender to participate in programming as needed.
There are well-established techniques for assessing treatment readiness
and enhancing treatment motivation. It is a waste of resources to treat
someone who is not ready and willing, but we do it frequently today
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when judges order offenders to treatment, and then we wonder why it
failed.

The treatment plan should also consider characteristics of the offender
in determining which programs he or she shall be assigned. For example,
individuals differ by learning style, language, cognitive ability, gender,
temperament, and cultural background. The research shows that by care-
fully matching individuals to programs we can significantly enhance suc-
cess. Treatment should also be integrated into the sentence/sanction as
one component of several, but treatment/intervention should not be cast
as punishment.

Interventions should use cognitive-behavioral therapy (CBT). CBT is
the recognized best practice for a wide variety of psychotherapeutic treat-
ments on a wide variety of individuals. It involves focusing on problems
with cognitive functioning as well as behavioral problems and aims to
alter problematic emotions, cognitions, and behaviors through a goal-
oriented therapeutic procedure.

Successful interventions also require incentives, not just sanctions.
The optimal mix for offender behavior change is roughly four positive
reinforcements (rewards or incentives) for every one negative reinforce-
ment (sanctions or punishments). Rehabilitation efforts should also en-
gage prosocial support for offenders in the community in which they
reside. These supports serve to reinforce new behaviors acquired from
correctional CBT interventions.

These principles are not particularly new to psychotherapy or the prac-
tice of behavioral change. Many of these are long-standing, evidence-
based practices in medicine—triage, diagnosis, develop a treatment plan
with the correct interventions and therapies for all primary/significant
disorders with the proper dosages in an appropriate setting. We engage in
the proper treatment for individuals who are sick because of ethical con-
siderations and because of a genuine desire for people to get better. That
is, in fact, the mission of medicine. That has not been the mission of the
American justice system. We tend to think differently about the individu-
als who harm others through their criminal acts. We have thought that
punishment was both what they deserved and what would correct them.
We may still believe that punishment is what they deserve, but the jury is
back regarding punishment correcting them. Whether we like it or not,
the reality is that with many criminal offenders, heading more in the
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direction of public health will do substantially more to reduce crime,
recidivism, victimization, and cost than punishment only.

And the public seems to agree. There is widespread public support for
reform. A national public opinion poll of registered voters conducted
eight years ago revealed strong support for rehabilitation.

By almost an 8 to 1 margin (87% to 11%), the U.S. voting public is in
favor of rehabilitative services for prisoners as opposed to a punish-
ment-only system. Of those polled, 70% favored services both during
incarceration and after release from prison. 39

A more recent 2014 Massachusetts poll shows that respondents are very
supportive of diversion from prison, rehabilitation, drug treatment, and
mental health treatment.

Nearly two-thirds (64 percent) think the criminal justice system should
prioritize crime prevention or rehabilitation. This and other findings
from this poll are consistent with national and state polls by the Pew
Center for the States, in which majorities favored shifting resources
from incarceration towards alternatives.3!

Many things must change in order to comprehensively implement
these principles on a scale that produces noticeable reductions in recidi-
vism. There will need to be changes to statute and procedure, especially
prosecution, as well as sentences and the sentencing process. We will
need to get substantially better at decision making, which will require
much greater use of more extensive information by experts in behavioral
and clinical matters. Obviously, funding is a huge issue. In simple terms,
this involves, in part, a transfer of funding from incarceration to locally
based treatment and intervention programming. As we rethink how we
should use incarceration (violent, chronic, untreatable offenders, for ex-
ample), the incarcerated population will decline, as will the funding re-
quirements for prisons. Some of that saved revenue should be redirected
to treatment and rehabilitation programming. As local jurisdictions are
able to implement effective probation programming—for example, re-
sulting in recidivism reductions and savings to prison systems—they
should receive additional performance-based funding as a result of
avoided revocations to prison. The reorientation of the business of
American criminal justice will also require significant changes in person-
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nel and resources. These changes are considerably challenging, but equal-
ly difficult is the required shift in thinking about crime and punishment
and the culture of American criminal justice. These issues will be dis-
cussed in subsequent chapters.






4

DIVERSION FROM TRADITIONAL
CRIMINAL PROSECUTION
AND PUNISHMENT

T raditional criminal prosecution and sentencing is designed and operat-
ed primarily for one purpose—criminal conviction and punishment. But
envision another path, one that focuses on rehabilitation, intervention,
and behavior change. Diversion is based on the idea of going about the
business of criminal justice in a different way, by actually removing or
diverting selected offenders from traditional criminal prosecution and
punishment and placing them in an alternative setting. The concept of
diversion is based on a balance of public safety, meaning accountability,
supervision, and compliance, on the one hand, and rehabilitation and
behavior change, on the other. Diversion programs tend to be problem
based, meaning they identify particular crime-related circumstances (sub-
stance abuse, mental illness, neurodevelopmental problems, employment,
education, etc.) and then divert eligible offenders to services in order to
address the problems. Diversion programs typically provide rehabilitative
interventions in a community setting rather than in prison or jail. The
research is clear that interventions that occur in the community are con-
siderably more effective than attempting to rehabilitate individuals in
custody.

Before we begin, it might be helpful to understand the traditional
criminal processing of individuals in the justice system. It begins with a
crime being committed. Once law enforcement know about a crime, they
respond, conduct an investigation, and gather evidence. When there is
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sufficient evidence (that is, when there is probable cause), the police will
make an arrest. If the offense is a felony, it is routine to admit (that is,
book) the suspect in jail. This is, in theory, short-term detention. Relative-
ly shortly thereafter, the individual is brought before a judge or magistrate
for what is called a preliminary hearing, initial hearing, first appearance,
or magistration. The primary purpose of this hearing is to determine
detention status—whether the individual should be detained pending case
processing or released. If the decision is release, the court will set the
terms of release (typically, a bond amount). The case will be transferred
to the prosecutor’s office, where it will be screened to determine whether
there is sufficient evidence to prosecute. If so, the case will be carried
forward for prosecution, where the charges will be determined. At some
point, the case will be brought for indictment either by a prosecutor or by
a grand jury. The grand jury’s role is to evaluate the evidence and deter-
mine whether it is sufficient for formal charging and prosecution.! Once a
case is indicted, it is then set for adjudication (a finding of guilt or inno-
cence). The vast majority of all felony cases that are indicted result in a
conviction. And the vast majority of those convictions are achieved by a
negotiated plea. Approximately 90 percent to 95 percent of all felony
indictments are resolved through a plea deal, where the government typi-
cally offers the offender a lesser punishment in exchange for the defen-
dant waiving the right to trial and/or providing evidence to the govern-
ment about this crime or another. A handful of cases go to trial, where
about 75 percent result in a conviction. The final stage of this process is a
separate proceeding called a sentencing hearing, where the court will
hear evidence and then determine the appropriate punishment or sanction.
This process is similar in many important respects for misdemeanor
cases.

Diversion can occur at multiple points during the typical processing of
felony and misdemeanor cases. Regardless of where it occurs, the com-
mon elements include removing the individual from traditional criminal
prosecution and punishment and balancing supervision and risk manage-
ment with treatment and rehabilitative strategies intended to address the
individual’s crime-related problems and, in turn, reduce recidivism. We
begin with what is called pre-booking diversion.
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PRE-ARREST OR PRE-BOOKING DIVERSION

Pre-arrest or pre-booking diversion is an opportunity for law enforcement
to exercise street-level discretion for dealing with incidents involving
offenders who are mentally ill. Pre-booking diversion of mentally ill
offenders, as the name implies, diverts individuals from jail at the very
front end. It typically involves and requires strong, collaborative partner-
ships with local mental health and substance abuse service providers. The
concept of pre-arrest or pre-booking diversion was the result of a per-
ceived revolving door of mentally ill individuals cycling in and out of the
justice system. The Memphis, Tennessee, police department (PD) is cred-
ited with initiating the idea of training officers to handle situations in-
volving mentally ill individuals. The Memphis PD created special police
units called crisis intervention teams (CITs). The CIT model is now in use
in over twenty-seven thousand communities in forty states.? The point is
that rather than arresting mentally ill individuals and putting them into
jail, where they likely would further decompensate, the CIT model di-
verts appropriate cases to local mental health treatment providers. A simi-
lar model, called the coresponder model, pairs mental health profession-
als with police in order to respond together to mental health situations and
divert individuals to treatment when appropriate.

The evidence indicates that the CIT and coresponder models are quite
effective in reducing officer injuries and avoiding inappropriate arrest and
jailing of mentally ill individuals. Pre-arrest diversion is an opportunity to
reduce the flow of mentally ill into the justice system and increase the
flow to local, community-based mental health treatment. Clearly, the suc-
cess of these types of efforts depends on a number of factors, including
the availability of local treatment capacity for effectively addressing not
only a mental health crisis but also longer-term treatment and mainte-
nance. Lack of treatment capacity is a substantial problem. However, the
Affordable Care Act (ACA) requires coverage and resources for mental
health treatment at parity with medical services. This is a very important
step in the direction of true mental health treatment in the United States.
The ACA may signal the beginning of alternatives to mental health treat-
ment in the community rather than in the justice system.
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PRE-TRIAL DIVERSION

Pre-trial diversion is an alternative to criminal prosecution. This type of
diversion typically includes both felony and misdemeanor offenders who
have limited prior criminal involvement and have been arrested for gener-
ally less serious, nonviolent offenses. The point is to avoid criminal adju-
dication and punishment in order to address behavioral health problems
such as substance abuse and mental illness, as well as a variety of other
issues or problems. In essence, the charges against the individual are put
on hold when a defendant is referred to pre-trial diversion. Participants
who successfully complete pre-trial diversion typically will have the
charges dismissed and thus avoid a criminal conviction. In many cases,
they can also legally remove (expunge) the arrest from their criminal
record. Deferred prosecution and deferred adjudication are types of pre-
trial diversion that involve holding off prosecuting the case while the
defendant completes some treatment or rehabilitation as well as commu-
nity service.

The Travis County (Austin), Texas, Felony Pretrial Diversion Pro-
gram for Offenders is designed to divert those arrested for a variety of
third- and fourth-degree felonies (lower-level felonies), including posses-
sion of a controlled substance, criminal mischief, theft, forgery, credit
card abuse, graffiti, unauthorized use of a motor vehicle, and several
other “white-collar” offenses. Pre-trial diversion programs impose a va-
riety of conditions for successful completion, such as attending regular
meetings with a supervision officer, completing community service, pay-
ing restitution to victims, submitting to drug screening, and attending
required substance abuse, mental health, literacy, and GED programs;
individual and family counseling; parenting classes; and so forth.

Pre-trial diversion is designed to reduce the burden on the justice
system, decrease recidivism by addressing the reasons for criminal in-
volvement, and increase restitution paid to victims and communities. The
evidence indicates that these programs have positive benefits for the jus-
tice system (reduction in caseloads, lower recidivism, more cost-effec-
tive) and participants (better behavioral health outcomes, less time incar-
cerated, lower reoffending rates, and avoiding a criminal conviction).
Limitations of these programs include scale (they tend not to involve
large numbers of offenders, so the impacts, while productive, are not
large). A 2010 survey found that there were nearly three hundred pre-trial
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diversion programs operating in the United States.3 Another 2009 survey
reported that the median annual budget for pre-trial diversion programs is
$160,000. The average number of diversion placements is 150.4 Another
limitation of pre-trial diversion programs is the fact that they are limited
to lower-level, limited-frequency offenders. At the same time, it is impor-
tant for there to be options for lower-risk offenders so that we have an
opportunity to prevent them from becoming high-risk, serious offenders.
The success of pre-trial diversion is also largely dependent on the avail-
ability of treatment resources. This has been a serious limitation in the
past, but again, the ACA can help mitigate that in terms of substance
abuse and mental health treatment.

Pre-arrest, pre-booking, and pre-trial diversion all appear to provide
important opportunities for intervention while minimizing exposure to
detention in jail and the negative consequences that often result from
incarceration. These forms of diversion tend to focus on particularly vul-
nerable segments of the justice population with mental health and sub-
stance abuse problems. The good news is that evaluations of these forms
of diversion show that they can be effective means for providing impor-
tant services to offenders, managing offenders’ risk while in the commu-
nity, and reducing recidivism. The bad news is the extremely limited
prevalence of such programs and the very limited capacity where they do
exist.

PROBATION OR COMMUNITY SUPERVISION

The most common form of diversion is probation, which is a post-convic-
tion criminal sentence. It is defined as conditional release to the commu-
nity under supervision in lieu of incarceration. Probation applies to both
felons and misdemeanants. Both felony and misdemeanor probationers
are subject to revocation to prison or jail if they violate the conditions of
release. Deferred adjudication and deferred prosecution are also forms of
conditional, supervised release to the community but differ from proba-
tion in that they occur prior to a conviction. Thus, they are forms of pre-
trial diversion.

The idea behind probation is to provide an appropriate setting (the
community) for engaging in programs and services to change offender
behavior. Unfortunately, the reality is that these forms of community
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supervision have not effectively accomplished the goal of offender
change and recidivism reduction, in part because probation departments
are overwhelmed with offenders and underresourced in terms of pro-
grams and services and in part because much of the focus of the justice
system has been on supervision and control rather than behavior change.
We will discuss probation in more detail in chapter 6.

We now turn to an increasingly popular form of diversion—problem-
solving diversion courts.

PROBLEM-SOLVING COURTS

Melissa S. started abusing drugs at the age of fourteen when she first tried
heroin. She became addicted to pills, marijuana, and heroin and used
these on a regular basis for fifteen years. She was eventually admitted to
the Clark County (Indiana) Drug Court, where she was able to detoxify
and enter treatment. After a period of sobriety, she was reunited with her
two sons, who were two years and six months old. Melissa has remained
sober, found stable employment, and was able to rent a townhouse for
herself and her children.

The Eau Claire (Wisconsin) Drug Court personnel called Rick a “fre-
quent flyer” due to his thirty-three criminal convictions and four years in
jail. Most of his criminal activity was directly related to his substance
abuse, which began at age thirteen with alcohol; he added marijuana at
age fifteen. By the time he entered the drug court after his ninth OWI
(operating a vehicle while intoxicated) offense, he had not been sober for
over twenty-five years. Rather than the three-year prison sentence he was
facing, the judge sentenced him to probation with the condition that he
successfully complete drug and alcohol treatment in the drug court. Not
only did Rick get sober, but he has not reoffended since his May 2005
sobriety date and has gained custody of his thirteen-year-old daughter.
The drug court judge stated, “Rick is a loving father and does a great job
with his grandchildren as well. His children trust him to care for the
family. Before drug court, that would never have happened.”>

Drug courts are the original form of diversion-based problem-solving
courts in the United States. The first was launched in 1989 in Dade
County (Miami), Florida. It was a product of frustration due to the failure
of traditional criminal prosecution and punishment to interrupt the cycle
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of drug offending. The same people kept parading through the Dade
County criminal courts on drug charges, and nothing was changing. The
idea was simple: create a new way of doing business for the drug-abus-
ing, addicted segment of the offender population. The point was that
punishment does nothing to address substance abuse and addiction. There
is nothing therapeutic about incarceration. Contrary to much conventional
wisdom, abstinence is not the same as treatment. So a handful of individ-
uals in Miami raised the white flag and experimented. The goal was to
balance public safety (accountability, supervision, and compliance) with
therapeutic intervention. Drug courts are, as the name implies, courts.
There are judges and prosecutors, but there are also clinicians, case man-
agers, and social workers. There are defense lawyers as well, but the
environment typically is not adversarial.

Drug courts have been immensely popular. There are roughly three
thousand in the United States today in nearly 50 percent of the counties in
the nation. They come in a variety of forms and sizes. The examples of
Melissa and Rick are both success stories, but, obviously, not all of those
who enter drug courts have such positive outcomes. There is a fair
amount of variation among drug courts. At the end of the day, however,
the research indicates that the drug court model is effective. In fact, today
researchers can tell us not only that drug courts can reduce drug use by 35
percent, and recidivism by 35 percent and more, but also what particular
components of drug courts are more and less important in reducing recid-
ivism. In effect, we have the tools to build drug courts to maximize the
reduction in recidivism and relapse. ¢

The good news is that there is a viable alternative to traditional crimi-
nal prosecution and punishment for individuals with substance abuse and
addiction problems. The additional good news is that participation in drug
court is cheaper than traditional punishment alternatives. The bad news is
that drug courts are largely symbolic today since the total capacity of
these courts is able to meet about 10 percent of the need. On the other
hand, we may be on the brink of substantial change in the treatment of
substance abuse problems among criminal offenders. As mentioned be-
fore, the ACA requires coverage for substance abuse treatment on parity
with medical treatment. This should lead to increased treatment capacity
and fewer financial barriers to treatment entry as long as the ACA is law.

While drug courts are by far the most common, other problem-solving
diversion courts are designed to address a variety of different behaviors,
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problems, and situations. Community courts address petty offending like
public intoxication, aggressive panhandling, and camping in public. Men-
tal health courts are designed to divert mentally ill individuals from the
justice system to community-based treatment. Veterans courts provide
assistance to veterans who end up in the justice system, focusing primari-
ly on mental health and substance abuse problems. DWI (driving while
intoxicated) courts, as the name implies, provide alcohol abuse treatment
for DWI offenders. Domestic violence courts are for individuals who
engage in violence against significant others and family. Homeless courts
are for assisting the chronically homeless; gambling courts are for those
who get into trouble because of gambling, Fathering courts are designed
to assist males who have problems paying child support. And then there
are many juvenile courts that focus on particular problems associated
with juvenile crime and delinquency, problems such as drugs, alcohol,
mental health, and truancy.

Well-designed and well-operated problem-solving courts share several
common elements, including relying on individuals with a range of ex-
pertise in behavioral change, partnerships with a variety of local treat-
ment and social service resources, accurate screening and assessment,
case management, and a judge who understands the complexity of crime
and crime-related circumstances.

A relatively new version of a problem-solving court is called a swift
and certain sanction court. The prototype was developed in Hawaii in
2004 and is called the HOPE court (Hawaii’s Opportunity Probation with
Enforcement). The HOPE court was designed to increase accountability
and compliance among probationers who are in drug treatment. The
method is really quite simple. Rather than relying on the severity of
punishment, this approach maximizes the certainty and swiftness of mod-
est punishment to enhance compliance. The evaluation research indicates
that while severe punishment has very limited behavior-altering effects,
swift and certain but modest punishment—a night or two in jail—can be
quite effective in getting individuals who violate the conditions of proba-
tion to follow the rules. The evaluations to date of the HOPE court and
HOPE-type courts show rather dramatic reductions in violations and re-
cidivism and significant increases in program compliance. The HOPE
court concept has mainly been applied to a variety of offenders on proba-
tion. It is quite reasonable to expand this concept to pre-trial diversion
offenders as a tool to enhance compliance and manage the risk of reof-
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fending. Today there are at least sixty jurisdictions in over eighteen states
that have HOPE court-based swift and certain sanctioning courts for
probationers.

DIVERSION GOING FORWARD

The evidence is pretty clear. We have the tools to effectively reduce
recidivism and substantially interrupt the cycle of reoffending for many,
many criminal offenders. The evidence tells us that the optimal opportu-
nity for changing criminals’ behavior is in a noninstitutional setting. Di-
version provides such an opportunity where behavioral-change interven-
tions can be implemented. At the same time, public safety, accountability,
and compliance can be effectively managed, and the negative collateral
impacts of a criminal conviction and punishment can be avoided.

Drug courts have served as a model for the development of a variety
of problem-solving diversion courts designed to address other crime-re-
lated circumstances. Given what we currently know and what is being
discovered on an ongoing basis regarding the role of neurodevelopmental
and neurocognitive impairments in criminal offending, it is important that
we investigate the role that problem-solving courts can play in mitigating
that link to criminality. To my knowledge, there are no problem-solving
courts that focus on neurobiological concerns in any systematic, compre-
hensive way. The evidence clearly suggests that this could be a very
effective path to pursue.

The evidence also clearly indicates that swift and certain sanctioning
is a very useful tool for enhancing accountability and compliance among
offenders in the community. Current and future diversion programs and
problem-solving courts should include swift and certain sanctioning com-
ponents in a form that preserves the evidence-based elements of sanction-
ing but is compatible with the design and operation of programming. By
that, I mean that swift and certain sanctioning need not necessarily oper-
ate as a stand-alone court but may effectively function integrated into a
problem-solving court as a special docket.

While diversion programs can and do successively reduce recidivism
and manage risk and public safety, they do not currently exist on a large-
enough scale to significantly impact recidivism and crime. State legisla-
tures and local officials should expand the eligibility criteria to a larger
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number and a wider variety of relatively low-risk, nonviolent offenders.
There is no shortage of lower-risk felony and misdemeanor offenders
with substance abuse and mental health problems who could benefit from
services provided in the context of pre-conviction diversion as well as
post-conviction probation. This will require increasing the capacity of
local mental health and substance abuse service providers, as well as
providing services for other significant problems and deficits that are
related to criminal offending. Ramping up pre-trial diversion will also
require adding staff to pre-trial agencies that are responsible for manag-
ing offenders under their control, including increases in supervision offi-
cers to monitor offenders on pre-trial release. It will also require increas-
ing public funding to support providing these services. Beyond that, there
should be a shift in decision making away from punishment being the
first choice to more of a public health perspective, where diversion and
behavior change are the priority. There should also be a change in think-
ing and a change in culture, especially among prosecutors, since they tend
to make the key decisions and recommendations about diversion.

All of this is premised on appropriately diverting offenders from tradi-
tional prosecution and punishment, which in turn requires the ability to
make good decisions about who gets diverted and who goes down the
traditional path. Going forward, decision making must be more deliberate
and better informed. As local jurisdictions expand the number and types
of offenders who are eligible for diversion, the decision-making process
regarding who will be diverted must involve a variety of experts who can
assist and add value to the process. It is important to emphasize that we
need to get better at screening and assessing crime-related problems and
deficits as well as risk, and we need to determine the level of motivation
for treatment and make appropriate adjustments when a diverted offender
is not treatment ready. The decision-making process should involve legal
expertise as well as clinical expertise (psychological, neurological,
psychiatric, medical, etc.). We would not want a hospital administrator
diagnosing what is wrong with us when we walk into the emergency
department. Why would we want a judge or a prosecutor doing that for a
criminal offender?
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Offenders more often than not need help overcoming many of the
factors that are related to their crimes. Sitting in prison while contemplat-
ing their bad deeds as the path to reform may be fine in theory and makes
great black-and-white, 1940s redemption movies. However, in practice, it
simply does not work. The sooner we accept this, the sooner we can move
forward in reducing crime, recidivism, victimization, and cost.






CHANGING PROSECUTION
AND SENTENCING

In 1996, Timothy Jackson shoplifted a jacket worth $160 from a depart-
ment store in New Orleans. At the time of his arrest, Jackson was thirty-
six, had a sixth-grade education, and worked as a cook in a restaurant. His
crime would normally have resulted in a two-year sentence of incarcera-
tion. However, because the prosecutor pushed it, the court imposed a
mandatory life without parole sentence based on Louisiana’s four-strikes
law. To justify the mandatory sentence, the prosecutor used prior convic-
tions from when Jackson was a juvenile—two car burglary convictions
and an unarmed robbery conviction. !

A first-time offender, Robert Booker was convicted of operating a
crack house and sentenced to life without parole. At trial, Judge Terence
Evans initially sentenced Booker to twenty years. That sentence could
have been enhanced if the judge had concurred with the prosecutor’s
assertion that Booker used a gun during the commission of the crimes. He
was acquitted at trial of the gun charge, but the prosecutor tried to per-
suade the court to aggravate the sentence based on the gun allegation. The
prosecutor appealed the sentence, and it was increased to thirty years.
Still not satisfied, the prosecutor appealed again, and before a different
judge, Booker was resentenced to life without parole. The original judge,
Judge Evans, stated:

The unfairness of a life sentence without parole for Mr. Booker will be
a grossly unjust result. [T]he prosecutor wants to lock up Booker and
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throw the key away forever. Even bad apples should be treated with
some semblance of fairness. 2

A similar case, that of Tony Allen Gregg, elicited the following response
from Judge Andre Davis:

I have never met Tony Allen Gregg, a drug abuser and occasional
dealer, a 10th-grade dropout and petty criminal. But the details of Mr.
Gregg’s life—and the life sentence he is now serving—highlight a
major problem in our criminal justice system: mandatory minimum
sentencing, an offshoot of our misguided “war on drugs.” Federal
mandatory minimums, created by an overzealous Congress 25 years
ago, require harsh sentences for nonviolent offenders. Such laws do a
disservice to the people accused of the crimes, to the judges before
whom their cases are reviewed, to communities that are largely poor
and black or Latino, and to society. These laws have inappropriately
shifted sentencing authority to prosecutors through their charging deci-
sions, impeding judges from considering mitigating factors that would
help impose fair and just sentences. They essentially strip away the
discretion that judges traditionally employ in sentencing drug offend-
ers, particularly low-level offenders. 3

All three of these examples serve to illustrate one of the prominent
features of the American criminal justice system: prosecutors are the key
decision makers and exercise the most power, influence, and discretion in
America’s justice system.

PROSECUTORIAL DISCRETION AND TOUGH ON CRIME

Discretion is widespread in the American justice system. Police exercise
discretion on the street in deciding whether a crime has occurred, who to
arrest, and what to charge them with. In effect, police control the front
door of the justice system, but the amount of discretion regarding who
goes in that door is relatively limited. If the evidence is there, the police
will usually make the arrest. Judges exercise discretion, for example, in
ruling on motions, in probation revocation decisions, in controlling their
dockets, in assigning counsel for indigent defendants, and in sentencing,
depending on how much latitude the law provides. Corrections agents
exercise discretion in many ways, including enforcing supervision condi-
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tions and initiating revocation of probation or parole, filing a disciplinary
report for someone who violates prison or jail rules, determining custody
level and conditions of incarceration, and deciding whether to grant pa-
role release. While these examples illustrate a good bit of discretion on
the part of police, judges, and corrections officers, prosecutors, the law-
yers who represent the state or federal government in criminal prosecu-
tions, have the greatest amount of discretion.

This has not always been the case. It is largely the product of a variety
of changes to criminal sentencing, changes that parallel the evolution and
growth of tough on crime. As discussed in chapter 1, sentencing reform
was a response to the perceived unfairness and inequity resulting from
sentencing laws that provided judges wide latitude in assessing sentences.
Prior to 1975, essentially everyone who was sentenced in the United
States, whether in state or federal court, was sentenced under what are
called indeterminate sentencing laws. Indeterminate sentencing laws pro-
vide for broad ranges of punishment (for example, probation, five to
ninety-nine years, twenty-five years to life, two to twenty years) from
which the judge is to select what he or she believes is appropriate for a
particular offender. It is designed in part to allow the court to sentence not
only the offense but also the offender—that is, to consider the circum-
stances of the offense (amount of harm) as well as characteristics of the
offender (for example, mental health, employment history, family situa-
tion). In so doing, indeterminate sentencing allows the judge to hear a
considerable amount of aggravating (negative) and mitigating (positive)
evidence about the crime and the offender. The judge is then permitted to
weigh and evaluate that evidence and arrive at the sentence with whatever
rationale and goals he or she sees fit. While the potential for bias and
disparity in sentences was the prime public rationale for changing sen-
tencing laws, there was also the often-articulated concern that when
judges have so much latitude, they tend to be too lenient or soft on crime.

Sentencing reform led to a series of rather dramatic changes to state
and federal sentencing laws. Some states implemented fixed or determi-
nate sentences, where there is very little latitude. In effect, the sentences
are prescribed by state legislatures, which write the sentencing laws and
the sentences. Other states kept indeterminate sentences but implemented
an extensive list of mandatory sentences, where the court has no discre-
tion. The federal government implemented the federal sentencing guide-
lines, which are a highly contentious and punitive version of reform.
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Regardless of how extensively states and the federal government changed
their sentencing laws, the impact overall was profound. In particular, it
directly and dramatically altered discretion over sentencing. Discretion
does not evaporate. It is an ever-present characteristic of our legal system,
where laws and procedures, due process, and constitutional protections
form the structure or framework within which people make decisions. In
the case of the American justice system, when sentencing laws were
changed and, as a consequence, the discretion of judges was substantially
limited, the influence and impact of prosecutorial decisions was dramati-
cally magnified. When sentences tend to be fixed, when larger and larger
numbers of offenders are sentenced under mandatory sentences, the deci-
sions prosecutors make become that much more important. It is the prose-
cutor who decides who to prosecute. It is the prosecutor who decides with
what to charge a defendant and what evidence to use to support that
charge. It is the prosecutor who decides whether to count the current
crime as a qualifying crime under a mandatory sentence. It is the prosecu-
tor who determines the elements of a negotiated plea. Prosecutors rou-
tinely make sentence recommendations to the court. The discretion that
judges used to exercise did not disappear but simply moved upstream to
the prosecutor’s office. As Paul Cassell, a former federal judge, puts it,
“Judges have lost discretion, and that discretion has accumulated in the
hands of prosecutors, who now have the ultimate ability to shape the
outcome. With mandatory minimums and other sentencing enhancements
out there, prosecutors can often dictate the sentence that will be im-
posed.”*

The following example illustrates this concept well. A study con-
ducted by the American Civil Liberties Union (ACLU) discovered that
defendants in California were sentenced under the state’s 1994 three-
strikes law to twenty-five years to life for the following crimes: taking a
small number of coins from a parked car, stealing a pair of socks, shop-
lifting nine children’s videotapes to give as Christmas gifts, taking a jack
from the back of a tow truck, forging a check for $146, stealing a pair of
work gloves from a department store, taking a $100 leaf blower, stealing
a slice of pizza, attempting to steal a car radio, shoplifting three golf
clubs, shoplifting meat from a grocery store, stealing chocolate chip
cookies from a restaurant, attempting to break into a soup kitchen for
food, and possession of less than $10 worth of cocaine.5 In each of these
cases, the prosecutor had to make an affirmative finding of prior qualify-
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ing offenses as well as qualifying the current offense under the California
statute.

There are a number of important implications here, but the one that is
relevant at the moment is the fundamental role of the American prosecu-
tor in carrying out the tough-on-crime agenda of the past forty years.
Without prosecutors’ alignment with tough-on-crime prosecution and
sentencing, crime control could not have been accomplished.

As of September 2015, large numbers of policy makers and elected
officials are at least skeptical about tough-on-crime incarceration poli-
cies, the size of our prison population, and mandatory sentences; many
are advocates for their change. The public is equally concerned about the
wisdom of American criminal justice policy. There is little appetite for
remaining on the path of tough punishment and the expansion of incarcer-
ation. Unless one is a member of the National Association of Assistant
U.S. Attorneys, which consists of federal prosecutors. They have taken
the clear position that federal sentencing reform, particularly reducing or
eliminating mandatory sentencing, would have dire consequences, in-
cluding raising the crime rate. Steve Cook, the association’s president,
stated that it would be a huge mistake to change sentencing laws, predict-
ing that in such a case, crime would increase. Cook went a step further
and said that rather than considering changing sentencing, Congress
should expand federal prisons: “Do I think it would be a good investment
to build more [prisons]? Yeah, no question about it.”®

Why have prosecutors been tough-on-crime champions over the
course of America’s punitive crime policies? Punishment is what prose-
cutors know. That is how they are socialized into their jobs. Moreover,
prosecutors are the state’s lawyers, litigators who represent the state’s
position and interests. The state’s position and interests for much of the
past forty-five years has largely been focused on punishment. Moreover,
there have been few alternatives to the one-size-fits-all solution of pun-
ishment. As they say, when the only tool you have is a hammer, every-
thing looks like a nail.

Prosecutors’ caseloads are excessive, and whatever can move cases is
viewed as productive. The current system of case processing based nearly
exclusively on plea negotiation and punishment (about 95 percent of
felony indictments are plea negotiated) seems to work in achieving case
processing. There is probably a substantial amount of resistance to jeop-
ardizing the efficiencies of the current approach to managing caseloads.
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Politics has added substantially to the prosecutor’s role as tough-on-
crime advocate. District attorneys (DAs), the head prosecutors in local
jurisdictions, are elected officials. As crime control and punishment be-
came the centerpiece of American criminal justice policy, there was no
better position for an individual running for DA than being tough on
crime. Clearly, fair is important, but hard-nosed and tough with high
conviction rates tends to resonate with the public. If anyone in the justice
system can legitimately claim the tough-on-crime mantle, it is the prose-
cutor. Prosecutors are viewed as the protectors of the community who
represent the public’s preference and the state’s priority—harsher punish-
ment. The public got it and DAs leveraged it.

Occasionally, tough on crime can run riot and lead to or promote
prosecutorial misconduct. A recent example illustrates this point well.
Michael Morton’s wife was murdered in Williamson County, Texas, in
1986. Morton was suspected of killing his wife and was subsequently
arrested, indicted, convicted, and sentenced to prison, despite the fact that
there were no witnesses to testify against him, no murder weapon, no
credible motive, and no forensic evidence. Mr. Morton spent twenty-five
years in prison before DNA evidence exonerated him. He was released
from prison and was formally acquitted of the charge. Beyond being a
wrongful conviction, this was an illegal conviction. The DA at the time,
Ken Anderson, withheld exculpatory evidence from the defense—evi-
dence that the prosecution was required to produce to the defendant.
Evidence that exonerated Morton. Williamson County, Texas, has for
decades had a well-earned reputation for being particularly tough on
crime, which is no small feat, since it is already in, arguably, the toughest
on crime state in the nation. Anderson eventually left the DA’s office and
was elected to the district court in Williamson County. When the investi-
gation in the Morton case unfolded, it was clear that Anderson had broken
the law. Anderson’s protégé, John Bradley, fought DNA testing in the
case for six years until it was eventually ordered by a judge. Anderson
was subsequently found in criminal contempt of court, fined $500, or-
dered to perform five hundred hours of community service, and sentenced
to ten days in jail. He served five days. He resigned from the bench and
surrendered his law license.

There are many examples of prosecutorial error or misconduct that
lead to wrongful or questionable convictions. In some cases, these are
mistakes. As we discuss below, prosecutors have enormous caseloads. In



CHANGING PROSECUTION AND SENTENCING 109

turn, the pressure to move cases is a major source of prosecutor error. In
others, the pressure to convict and be perceived as tough on crime can
lead to bending the rules. In a January 4, 2014, editorial, “Rampant Prose-
cutorial Misconduct,” the New York Times Editorial Board makes the
argument that with plea negotiation rates north of 95 percent, it is impor-
tant that prosecutors play fair since much of what they do stays behind
closed doors and is not vetted before a jury. In 1963, the Warren Court
held in Brady v. Maryland that prosecutors are required to provide excul-
patory evidence to the defense if that evidence could affect the outcome.
The Times Editorial Board concluded:

Far too often, state and federal prosecutors fail to fulfill that constitu-
tional duty, and far too rarely do courts hold them accountable. Last
month, Alex Kozinski, the chief judge of the United States Court of
Appeals for the Ninth Circuit, issued the most stinging indictment of
this systemic failure in recent memory. “There is an epidemic of Brady
violations abroad in the land,” Judge Kozinski wrote.

How often does this happen? How often does the pressure to convict
and achieve tough sentencing outcomes lead to misconduct that harms a
defendant? All of this is very hard to know. But a recent investigation by
the Arizona Supreme Court made a disturbing discovery. Appellate attor-
neys alleged that nearly half of the capital cases in Arizona since 2002
involved prosecutorial misconduct. The Supreme Court affirmed that
nearly 40 percent of those did in fact involve errors or misconduct by
prosecutors. This discovery led to two of the death sentences being
thrown out, one prosecutor being disbarred, and one being suspended. At
the same time, there is evidence that prosecutors also circumvent manda-
tory sentences, mandatory minimums, and guideline sentences when they
perceive that outcomes are unfair or too harsh.

Case Processing

In Harris County (Houston), Texas, some prosecutors handle nearly fif-
teen hundred felonies per year and five hundred at any given time. Guide-
lines indicate that a manageable prosecutor caseload is approximately 150
felonies or 400 misdemeanors. Many jurisdictions surveyed in 2006 had
caseloads well in excess of these guidelines.” However, these survey data
underestimate the caseload size because the responses simply take the
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number of cases and divide by the number of prosecutors. Not all prose-
cutors prosecute. Not all prosecutors handle trial-related cases. The bot-
tom line is that the workload per line prosecutor is even more burden-
some than the statistics indicate. These caseloads have significant impli-
cations. When prosecutors do not have adequate time to review cases and
evidence, and because in most cases the evidence is not litigated at trial,
most of the decisions regarding culpability and guilt or innocence are
made informally, behind closed doors in plea negotiation meetings. Pros-
ecutors likely have insufficient time to adequately review the evidence
and determine who is more or less deserving of punishment, who is more
or less culpable.

Joe DeCecco, the Sheboygan County, Wisconsin, DA, describes his
office as operating like a MASH unit, and other Wisconsin DAs use the
term friage to describe what their prosecutors do. A 2012 study of Wis-
consin DA offices shows that staffing is at about 67 percent of what it
needs to be based on caseloads. And Wisconsin is not unique.

Surveys conducted by the U.S. Justice Department reveal that prose-
cutors see their primary roles and responsibilities as case processors and
law enforcers. In light of the caseload pressure, it is not at all surprising
that the American justice system relies so heavily on plea negotiation to
resolve cases. As sentencing reform has reduced the discretion of judges,
in turn placing more power in the hands of prosecutors, the plea rate has
increased, resulting in moving more cases more quickly. One important
mechanism for increasing plea agreements is the leverage prosecutors
have as a result of charging decisions. As state legislatures have imple-
mented more mandatory sentences and made punishment harsher, prose-
cutors have gained greater ammunition to motivate pleas. Simply by
overcharging or threatening harsher charges if a case goes to trial, prose-
cutors can more easily resolve cases by agreement as opposed to trial.

Travis County (Austin), Texas, caseload statistics portray a troubling
situation that is not at all unique to that jurisdiction. In 2010, there were
ninety-two hundred new felony indictments filed. The criminal felony
courts and their prosecutors were able to dispose of seventy-nine hundred
cases. The majority (77 percent) were convictions. At the end of 2010,
there were 23,300 pending felony cases. This is a phenomenal number of
backlogged felony cases that the courts and prosecutors have to manage
and process. The situation is worse at the misdemeanor level. The county
courts and misdemeanor prosecutors that handle the more serious class A
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and B misdemeanors had nearly thirty-one thousand new indictments
filed in 2010. They disposed of thirty-three thousand, with 41 percent of
those being convictions. At the end of 2010, there were 84,200 pending
class A and B misdemeanor cases.

Now consider the following: Two-thirds of the 23,300 felony cases
that are pending in Travis County district courts involve individuals with
a prior conviction. Nearly one-half of the 84,200 class A and B misde-
meanor cases pending in the county courts involve offenders with a prior
conviction. The failure to reduce recidivism causes substantial problems
for the criminal justice system, including overwhelming the criminal
courts and flooding prosecutors’ caseloads. Moreover, it compromises
public safety and places us all at the needless and avoidable risk of being
victims of crime.

The primary job of the prosecutor has certainly been strained and
burdensome, but fairly straightforward. Direct traffic—process as many
cases as efficiently as possible, enforce the law, and convict. Decide
which cases to prosecute, negotiate a plea, and ensure that the appropriate
sanction is imposed. In the past, the goal has been to steer in the direction
of maximizing the punishment with less regard for behavioral change
other than a presumed deterrent effect of punishment. Occasionally there
would be some attention paid to diversion and rehabilitation, but that was
usually incidental to the real business of processing cases, convicting, and
punishing.

THE FUTURE OF CRIMINAL PROSECUTION

Prosecutors occupy a unique, pivotal position in the processing of crimi-
nal defendants, which makes them the key decision makers in the
American justice system. For that reason, it is important to spend some
time carefully considering the role of the prosecutor going forward.

In the future, the job of the prosecutor will become a lot tougher,
because the decisions that will need to be made will be different and a
good bit more complex. They will involve matters that lawyers are not
trained to address and, therefore, require the input of a variety of experts
in a variety of disciplines.

As suggested earlier, the primary goals as we transition the justice
system and adopt smart-on-crime policies are to reduce crime, recidivism,
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victimization, and cost. What this means is a sea change for the business
of the American prosecutor. It involves substantially changing prosecu-
tors’ roles and responsibilities. It will involve structural and organization-
al changes, changes in resources, new and different individuals working
with prosecutors and participating in critical decision making, and per-
haps most important, a change in how prosecutors think about crime and
criminals. In effect, a change in the culture of criminal prosecution.

An ever-increasing number of organizations, from the ACLU on the
left to Right on Crime on the right and dozens in between, have been
making very strong cases for criminal justice reform. Although these
national-level organizations are beginning to make the case for smart-on-
crime policies, at the end of the day, crime and its solutions are local. The
type of changes proposed here require individual decision makers to do
business in a different way.

Problem-Solving Prosecution

Rose Ann Davidson, a forty-four-year-old central Texas woman, has a
problem with alcohol. In 2012, in Hays County, Texas, she was convicted
of her third felony DWI (driving while intoxicated; DWIs are enhanced to
felonies in Texas after two prior misdemeanor DWI convictions). Under
the Texas habitual offender law, she was eligible for life in prison for this
third felony DWI. That is what she received.® She appealed to the Texas
Court of Criminal Appeals on an Eighth Amendment argument that the
punishment was cruel and unusual. The appellate court upheld the sen-
tence. The court of appeals held that “it is well established that a sentence
of life imprisonment or of similar length is not grossly disproportionate to
a felony offense that is committed by a habitual offender, even when the
felony is not inherently violent in nature.”®

What is wrong with this story? First, the only solution the state can
come up with to address Davidson’s alcohol and DWI problem is to
isolate her from society. Is this the best we can do? Second, it will cost a
minimum of $900,000 to incarcerate her. Third, it does not deter others
from engaging in similar offenses. This is a lose-lose situation: Davidson
loses, and the community and the taxpayer lose. Now, to be fair, it could
be the case that Davidson is a chronic alcoholic for whom there is no
chance for recovery. Perhaps, despite the best that psychiatry, psycholo-
gy, and addiction treatment have to offer, Davidson is just untreatable.
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While this may be the case, I would bet that no one made the effort to
determine if it was. That type of thinking, that proactive effort, has just
not had a primary place in the repertoire of the prosecutor or the justice
system more broadly.

The importance of the role of the prosecutor and the impact that prose-
cutors’ decisions have on case outcomes require that if we want a differ-
ent justice system that effectively reduces crime and recidivism, we have
to change criminal prosecution. Problem-solving prosecution as proposed
here begins with the recognition that (a) prosecutors are the most impor-
tant decision makers in the justice system; (b) the decisions they make
directly impact criminal sentences, recidivism, crime, victimization, and
cost; (c) prosecutors need to accept responsibility and accountability for
reducing recidivism; and (d) the only way to effectively reduce recidi-
vism is through behavioral-change interventions for many and incarcera-
tion (incapacitation) for others.

Problem-solving prosecution is not new. Also known as community
prosecution, a version of it has been around on a limited scale for some
time. However, what we are talking about here is a good bit different.
Problem-solving prosecution going forward essentially must include eve-
ry criminal offender, a willingness to look and think more broadly about
how to accomplish public safety, and an entire spectrum of remedies or
solutions. We know today that a variety of crime-related problems and
circumstances play important roles in criminality. We also know that
failing to identify and address these is absolutely counterproductive to
reducing recidivism.

Prosecutors are lawyers. Their areas of expertise are the law, criminal
procedure, and due process. They are not behavioral, neurological, or
cognitive experts. They are not psychologists or psychiatrists or social
workers. They are not trained to identify or address crime-related circum-
stances. That requires a separate set of clinical and behavioral experts,
individuals who are trained in screening and assessing offenders for a
wide variety of circumstances and conditions and developing risk-in-
formed intervention plans to address identified problems.

Decision making in the prosecutor’s office needs to be much more
collaborative going forward. In order to accomplish the goal of reducing
recidivism, we need to get the right people to the table in order to figure
out the best way to do so while still managing the risk of reoffending. We
know that diversion programs effectively reduce recidivism and that pros-
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ecutors serve as the primary channel or gatekeepers to diversion. As we
are able to improve the information and expertise that are brought to the
decision about who goes to which diversion program, the better the place-
ments and outcomes will be.

Problem-solving prosecution involves a recognition that incarceration
can really only accomplish one thing—incapacitation, separation of an
offender from society. Thus, incarceration should be the limited solution
for violent offenders, habitual offenders, and untreatable offenders. But
unlike the Davidson example, we need to make proactive clinical deter-
minations regarding who is habitual and untreatable and not simply rely
on criminal patterns. After all, a habitual offender may simply be a failure
of the justice system.

Thus, the model proposed here is where the business of prosecution
should become the promotion and facilitation of recidivism reduction,
one where prosecution moves away from a focus on cases and case pro-
cessing toward a focus on problems and problem solving. It is where
prosecution shifts from a nearly unilateral focus of the “problem” being
the crime and the “solution” being punishment to the problem being the
crime and the criminal offender and the solution a balance of justice, due
process, accountability, risk management, and behavioral change.

There are stark realities regarding the day to day of criminal prosecu-
tion. Caseloads are extraordinarily high, and resources are scarce. Public
safety comes first. Managing the risk of reoffending is paramount. Thus,
supervision, accountability, and compliance will be the first, but not the
exclusive, concern. Hand in hand with these are the programs and inter-
ventions designed to change the circumstances that bring so many into
the justice system time and time again. The research is clear that these
elements of risk management, compliance, accountability, and behavioral
change can and do coexist in the hundreds of problem-solving courts and
other diversion programs on the ground today.

Clearly, other elements will need to come into play. Community re-
sources such as mental health and substance abuse treatment capacity will
need to be able to handle increased demand. Workforce training, educa-
tion, and affordable housing are other important requirements for ad-
dressing the underlying factors that cause or are related to criminal of-
fending. Some offenders will not want to engage in diversion/treatment or
are simply not ready. It is important to determine who these are so that we
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do not waste resources. For those who are not ready, there are strategies
that can be used to help move individuals to a more treatment-ready state.

The defense bar will also need to be engaged in this transition. De-
fense lawyers may not always be on board with prosecutorial decisions
regarding diversion and treatment. Some defense attorneys may view
diversion as more punitive than straight probation or perhaps even a jail
term and see the quick discharge of a criminal sanction as the primary
goal. Defense lawyers are advocates in an adversarial process; thus they
may not always join in the collaborative process that is envisioned. The
defense bar will likely need to be informed about what works in offender
behavioral change/rehabilitation and may also need to have a bit of a
cultural shift in order to embrace the bigger picture of recidivism reduc-
tion while still preserving constitutional protections and due process.

Substantial leadership, political courage, and initiative will also be
required. The changes we are talking about are local changes. There are
roughly three thousand local jurisdictions (counties) in which these
changes will need to occur. While state- and national-level initiatives,
assistance, and funding can help move this agenda forward, at the end of
the day, local DAs will need to muster the initiative, political courage,
and leadership skills necessary to implement problem-solving prosecu-
tion.

Perhaps one of the more significant barriers is the perceived political
risk involved in not voicing tough-on-crime positions. It is simply a long-
ingrained aversion for being considered soft on crime that may hinder
some from heading down this road of prosecutorial reform. That can be at
least partially mitigated by positioning this as smart on crime and cost
saving. In addition, it is relevant to point out that there is, and has been
for some time, substantial public support for the kinds of outcomes pro-
posed here. Since the early 2000s, at least, a variety of public polling
organizations have been asking the American public about the justice
system and its priorities and policies. It is pretty clear that the public
embraces a much broader agenda than simple mass punishment, and has
done so for more than ten years (the conclusion from the Open Society
Institute, below, is from 2002). The following two excerpts illustrate the
public’s big-picture views about justice policy:

Public opinion on crime and criminal justice has undergone a signifi-
cant transformation over the past few years. Support for long prison
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sentences as the primary tool in the fight against crime is waning, as
most people reject a purely punitive approach to criminal justice. In-
stead, the public now endorses a balanced, multifaceted solution that
focuses on prevention and rehabilitation in concert with other reme-
dies. 10

1. American voters believe too many people are in prison and the
nation spends too much on imprisonment.

2. Voters overwhelmingly support a variety of policy changes that
shift non-violent offenders from prison to more effective, less ex-
pensive alternatives.

3. Support for sentencing and corrections reforms (including reduced
prison terms) is strong across political parties, regions, age, gender
and racial/ethnic groups.!!

Why do we need to do all of this? Why do we need to reform prosecu-
tion and treat offenders as if they are ill, in need of clinical intervention,
rehabilitation, education, workforce training, and so on? If we want to
reduce recidivism, crime, victimization, and criminal justice cost, the
evidence is clear that the only way to do it is to understand why individu-
als commit crime and then mitigate the primary crime-related circum-
stances associated with criminality. The answer is simple; the task is
monumental.

JUDGES, SENTENCING, AND
JUDICIAL PROBLEM SOLVING

Analyses of judicial election campaign television advertising show that a
very common theme is tough on crime. For example, from recent appel-
late and trial court judicial elections:

Why did the Alabama Fraternal Order of Police endorse Judge Jones
over Brown for Alabama Supreme Court? Because she respects law
enforcement. Judge Jones. A twenty-year record fighting crime as a
prosecutor and judge. A ninety-one percent conviction rate in DUI
cases as a district judge. And last year in two tragic cases, Judge Jones
sentenced two convicted murderers to the death penalty. (Alabama
Supreme Court candidate)
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I’'m a prosecution-oriented person, which means seeing legal issues
from the perspective of the state instead of the perspective of the
defense. (Texas Court of Criminal Appeals candidate)

I will stop suspending sentences and stop putting criminals on proba-
tion. (Tippecanoe [Indiana] County Court candidate)

Some complain he is too tough on criminals. And he is. . . . We need
him now more than ever. (Jefferson County [Alabama] Circuit Court
candidate) 12

Experts are quick to point out that the public is primed to hear and
respond favorably to such judicial campaign messaging. The public gen-
erally believes crime is high or increasing despite the reality, often as a
result of sensationalized media coverage of crime. Moreover, the content
of political campaigns, often focusing on tough-on-crime stances and
ridiculing those thought soft on crime, plays an important role is shaping
the public perception.

So what’s the problem with tough-on-crime judges? We tend to think
of judges as the neutral arbiters responsible for ensuring that all proceed-
ings are conducted properly under the law. One of the primary respon-
sibilities of judges is ensuring due process. It seems a bit of a contradic-
tion for that person to also hold such strong feelings about crime and
punishment.

The big picture of criminal sentencing was very well stated in 2009 by
Judge Michael Marcus, a district court judge in Multnomah County (Port-
land), Oregon:

The single most daunting impediment to meaningful sentencing im-
provement: our wholesale surrender to undifferentiated just deserts as
mainstream sentencing’s only responsibility. That surrender is a de-
monstrably dysfunctional, cruel, and wasteful allocation of the bulk of
corrections resources—jail and prison included. Our use of jail and
prison under the resulting paradigm frequently does more harm than
good. The harm consists of accelerated recidivism by offenders whose
criminality would be better addressed with wiser sentencing choices,
by victimizations that smarter sentencing would have avoided, the ex-
cessive punishments that serve neither society nor the offender, of an
enormous waste of public resources, and a continuing erosion of pub-
lic trust and confidence. 13
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The past forty-plus years of criminal sentencing in the United States
has been largely harm based and punishment focused. The sentencing
process has been to emphasize the amount of harm done in the commis-
sion of the conviction offense and how much harm the offender has done
in known prior crimes and then to come up with a punishment that is
some reflection of that harm. The goal in most instances has been to level
a punishment proportionate in severity to the amount of harm perpetrated.
Sometimes the judge has had wide latitude in doing this, and sometimes
the law has dictated the sentence. Regardless of the process, the result has
been dramatic increases in the number of offenders going to prison, the
length of the sentence imposed, and the amount of time served. This, in
turn, led to what many may have considered a surprising result—the
failure to reduce recidivism.

Evidence-Based Sentencing

Only in very recent years, since 2008 or 2009, have criminal justice
experts begun seriously discussing the concept of evidence-based sen-
tencing. The idea is borrowed from a variety of other professions, most
notably medicine, where evidence-based practices have systematically
guided and informed medical decision making and the delivery of medi-
cal care for decades but gained prominence and a label in the early 1990s.
The evidence in evidence based is derived from clinical research demon-
strating what is and is not effective. It is defined as “the conscientious and
judicious use of current best evidence from clinical care research in the
management of individual patients.” !

Evidence-based sentencing (EBS) has come to mean the incorporation
of key principles or strategies that have been demonstrated to effectively
reduce recidivism. Given the critical importance of the sentencing pro-
cess and sentencing decisions, this is welcome news. However, where we
are in terms of using EBS is not such good news. While researchers have
identified several components of EBS, the reality in American court-
rooms is that the most common EBS practice in use today is an offender’s
estimated risk level.

The use of risk scores is gaining considerable currency in sentencing
decisions. In one sense, this is good news—judges increasingly use “ob-
jective” information as a basis for decisions. The bad news is that risk
estimation is fraught with error. That error is generally of two kinds: false
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positives, where someone who is not high risk is classified as such, and
false negatives, where a high-risk offender is classified as medium or low
risk. In both situations, reliance on the estimated risk scores will ill in-
form the sentencing decision. How much error is involved depends on the
type of risk assessment used. The most sophisticated assessment to date,
the Philadelphia probation risk assessment, which is a considerable im-
provement over current instruments, has an estimated accuracy of 66
percent. This means that two-thirds of offenders are classified correctly as
high, medium, or low risk. Again, this represents a significant increase in
accuracy but still leaves one-third of cases incorrectly classified, which in
turn can substantially bias sentencing decisions. Despite the concerns, the
American Law Institute (ALI), a high-profile association of lawyers,
judges, and other criminal justice professionals, recently stated:

Although the problem of false positives is an enormous concern—
almost paralyzing in its human costs—it cannot rule out, on moral or
policy grounds, all use of projections of high risk in the sentencing
process. If prediction technology shown to be reasonably accurate is
not employed, and crime-preventive terms of confinement are not im-
posed, the justice system knowingly permits victimizations in the com-
munity that could have been avoided. 13

An August 10, 2014, New York Times op-ed piece!¢ by Sonja Starr, a
law professor at the University of Michigan, points out that former U.S.
attorney general Eric Holder had recently criticized the use of risk scores
in determining a criminal sentence. The point is that risk scores are based
on a variety of factors (which factors depend on which risk instrument is
used), including prior criminal activity, which is a reasonable measure of
prior harm, but also on characteristics like unemployment, family back-
ground, the neighborhood where the offender lives, financial status, edu-
cation, and family members’ criminal involvement, among others. The
problem is that a criminal sentence is supposed to reflect the harm done in
the commission of the conviction offense, not how well educated some-
one is, whether they were employed in the past six months, where they
live, or whether they are married. Holder and Starr’s concern (a legiti-
mate one, in my estimation) is that heavy reliance on risk scores in sen-
tencing is discriminatory. It tends to punish disadvantage, which in turn
tends to punish race, since race and disadvantage are strongly correlated.
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The guidance going forward is that risk prediction should be only one
element, one of several factors that, taken together, inform criminal sen-
tencing. But risk alone, or substantial reliance on risk, should not deter-
mine the sentence if the goal is to reduce crime and recidivism. EBS is
much broader than risk-based sentencing. EBS makes use of a wide varie-
ty of evidence, including risk, crime-related conditions and circum-
stances, and appropriate and effective interventions and treatment/reha-
bilitation programs. It also makes use of a variety of expertise, which is
largely absent from traditional criminal sentencing.

Paramount to the task of effective behavior change is identifying those
factors, conditions, deficits, and impairments that may not cause criminal
offending per se but are related to it as motivators, facilitators, or cata-
lysts. Understanding criminal offending requires understanding the crimi-
nal offender. This often involves the presentation and interaction of a
variety of complex circumstances, including

* mental illness (approximately 40 percent to 50 percent or more of
criminal offenders);

 substance abuse (70 percent to 80 percent of criminal offenders);

* co-occurring mental illness and substance abuse disorders (approxi-
mately 70 percent to 80 percent of those identified with mental
illness have a co-occurring substance abuse disorder, and vice ver-
sa);

* neurocognitive deficits and impairments (between 20 percent and
40 percent of adults in the justice system have attention deficit
hyperactivity disorder, compared to 8 percent of the general popula-
tion; 60 percent of adults in prison have experienced traumatic
brain injury, often leading to significant neurological and neurocog-
nitive impairments; the evidence is also clear that other neurocogni-
tive deficits are implicated in criminal offending, including learning
disabilities and executive dysfunction!7);

+ employment problems, educational deficits, family and marital dis-
ruption, physical health problems, and homelessness, among others.

These are potentially changeable, treatable conditions, impairments, and
deficits. They are factors that, absent significant intervention, will contin-
ue to play a substantial role in criminality and recidivism, keeping offend-
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ers cycling in and out of the justice system at extraordinary cost to vic-
tims, the community, and taxpayers. How smart is that?

EBS must be collaborative. As the justice system migrates away from
a nearly exclusive focus on punishment toward a focus on behavioral
change, sentencing will require experts in behavioral science. Collabora-
tive sentencing should involve the judge, the prosecution, the defense,
clinical experts, intervention programming experts, and community-
based behavioral health treatment providers, as well as educational, em-
ployment, and vocational training providers, among others. In order to
make appropriate, effective decisions about sentencing, the process needs
to include information as well as the right experts to interpret that infor-
mation and make recommendations. We need those experts to help iden-
tify who are truly habitual offenders, who cannot realistically be success-
fully rehabilitated, and those for whom prior rehabilitation efforts have
failed. Many of these individuals, along with violent offenders, should
constitute the bulk of the incarcerated population if it is determined that
they are sufficiently dangerous and/or that their criminal offending is
sufficiently serious and unlikely to stop. Thus, for those who are iden-
tified for diversion and engagement in rehabilitation, we need experts to
engage and guide the behavioral-change process. The judge, the prosecu-
tor, and the defense counsel are all lawyers who have jobs to do, but those
jobs have little to do with behavior change.

Effective sentencing requires experts to identify all of the primary
criminogenic problems. For example, research shows that while large
numbers of criminal offenders in the justice system suffer mental illness,
the data also show that comorbidity is quite common. Mental illness is
associated with substance abuse and employment and housing problems,
among other things. Treating mental illness is a step in the right direction,
but it is just one step. If we fail to identify and treat the other primary
problems, we may very well fail to reduce recidivism. And the research
shows that the odds of reducing recidivism are directly tied to the number
of crime-related problems addressed.

Effective sentencing also requires the expertise to prioritize which
problems should be addressed and in what order and which programming
is most appropriate for the individual circumstances presented. Currently,
probation departments and local treatment providers serve as primary
sources of expertise for determining risk and needs and any programming
that a nonincarcerated offender receives. Judge Roger Warren, a former
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California Superior Court judge, president of the National Center for
State Courts, and an expert on a variety of criminal justice issues, includ-
ing EBS, speaks to the problems of relying on current sources of expertise
in making EBS decisions:

The courts should be able to look to probation departments and pro-
gram providers for expertise on the principles of EBP [evidence-based
practices], but the sad fact is that most community-corrections agen-
cies and treatment providers have had neither the incentive nor the
resources to reengineer their operations and programs in accord with
EBP. . . . Without proactive judicial leadership in securing the cooper-
ation and collaboration of other local criminal justice system partners
in addressing those potential constraints, effective judicial implemen-
tation of EBP cannot realistically occur. '8

If we are going to get serious about this, we need to reach outside of
the justice system as currently configured in order to find the expertise
necessary to effectively engage in behavior change. The criminal justice
system is simply not positioned or resourced to have sufficient numbers
of individuals with the required experience and expertise. Nor does the
justice system have the necessary resources to provide the level and scale
of programming envisioned. This will require substantial increases in
community-based capacity for mental health, substance abuse, and cogni-
tive rehabilitation, as well as education, employment, and vocational
training, among other things.

Sentencing and the Role of the Judge

The discretion that judges have in criminal sentencing depends on the
laws that govern sentencing in a particular jurisdiction. Broadly speaking,
judges have more latitude in sentencing in jurisdictions that have indeter-
minate sentencing laws where the statutes provide for ranges of punish-
ment and the judge is required to determine a sentence within that range.
Under indeterminate sentencing law, the court may hear a considerable
amount of evidence at the sentencing hearing, some intended to aggravate
the sentence and some intended to mitigate. The judge is then to deter-
mine an appropriate sentence. Today there are twenty-seven states that
still afford the court significant sentencing discretion; however, there are
many exceptions. The charging decisions made by the prosecutor deter-
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mine whether mandatory sentences apply, thus further limiting judicial
discretion. Mandatory sentencing, in the form of mandatory minimum
sentences, mandatory sentences, and habitual offender (three-strikes) sen-
tences, have dramatically limited the discretion of the judge. For exam-
ple, those states that still have indeterminate sentences also have manda-
tory sentences for drug law violations, weapons offenses, repeat offend-
ers, violent offenders, and sex and pornography offenses, among others.
Moreover, the reach of mandatory sentences has grown extensively over
time, subjecting more and more offenders to mandatory provisions. For
example, in Arizona in 1990, 57 percent of all felony offenders were
subject to a mandatory sentence. In 2010, 40 percent of convicted offend-
ers in the federal system were subject to a mandatory sentence. As is the
case with America’s reliance on incarceration and punitiveness, we are
exceptional in terms of our use of mandatory sentencing compared to our
Western counterparts.

The changes recommended for prosecutors earlier in this chapter—
collaboration and problem solving—apply to judges as well. Judges, like
prosecutors, must embrace the reality that punishment alone does not
reduce criminality and that recidivism reduction is the primary goal of
sentencing. Essential to success is the acceptance of responsibility for
resolving the problems of crime and recidivism, not just passing them on
to some other agency or set of individuals. Furthermore, judges need to
recognize and appreciate their limitations in making sentencing decisions.
Judges, like prosecutors, are not psychologists or psychiatrists or neurolo-
gists. They are lawyers, not behavioral scientists. As such, the decision-
making process must change in order to accomplish the goal of reducing
recidivism. Those changes include collaborative problem solving, involv-
ing a variety of individuals with a range of expertise.

Criminal courts, especially since sentencing reform, tend to sentence
categories of offenders rather than individuals. There is often little regard
for individual differences, except for offense-specific facts. Sentencing
becomes a matter of sorting offenders into one of a limited number of
categories: incarceration or probation; violent, property, or drug offender;
habitual or infrequent offender. After all, that was the goal of sentencing
reform—eliminating the consideration of most individual characteristics
such that offenders with similar criminal backgrounds who commit simi-
lar crimes receive the same sentence.
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Going forward, sentencing decisions need to be informed on a case-
by-case basis. The overarching strategy should be guided by a problem-
solving approach and be an information-rich, collaborative effort involv-
ing experts from a variety of disciplines. Problem solving, which is a
central component of diversion courts, can and should be applied in tradi-
tional criminal court settings. This involves a new way of thinking and
making decisions in criminal courts. It requires information, analysis,
assessment, and collaboration. It is premised on considering the presence
of an offender as a problem that requires a solution, a solution based not
on emotion but on expertise and information—evidence-based sentenc-
ing, as discussed above. It is critical that judges and others involved in the
collaborative decision-making process consider the unique characteristics
and circumstances of each offender in order to determine what is most
appropriate in that case for accomplishing public safety and reducing
recidivism. As is the case with the prosecutor’s office, we are faced with
changing the culture and decision-making processes in criminal courts,
especially at sentencing.

This realignment of criminal sentencing will require significant in-
creases in resources, including expert clinical staff, administrative sup-
port, case management, and programming/treatment capacity for diver-
sion of increasing numbers of offenders. State legislatures and Congress
need to move away from determinate and mandatory sentencing, those
sentencing laws that made tough on crime possible, and return to more
indeterminate laws that provide judges with the discretion to collabora-
tively implement the processes outlined herein. It also involves a substan-
tial change in attitude. Judge Marcus once again nails it:

We send thieves to theft talk, drunk drivers to alcohol treatment, bul-
lies to anger counseling, addicts to drug treatment, and sex offenders to
sex offender treatment. But we do this as a matter of symmetry rather
than of science: we do not select offenders based on their amenability
to treatment, but on the crime they have committed. We do not select
providers on their impact on criminal behavior, but on their ability to
provide timely paperwork. We may ask providers if offenders com-
plete “the program” but we do not ask if they reoffend after treatment.
Again, the issue is responsible pursuit of crime reduction—not nomi-
nal pursuit. 1
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Judge Marcus affirms the idea that in order for real change to occur,
including the sentencing process, sentencing outcomes, and recidivism, it
is not just a matter of making organizational and structural changes or
increasing resources and funding. It also means changing our way of
thinking regarding how we go about the business of accomplishing public
safety—the responsible pursuit of crime reduction.

RETHINKING CRIMINAL RESPONSIBILITY

James Willie Brown raped and murdered Brenda Watson in 1975, for
which he was convicted and sentenced to death. For most of his life, Mr.
Brown had suffered from paranoid schizophrenia, which had caused him
to hear voices—voices he sometimes thought were God and other times
demons. These voices command him to do certain things. He had halluci-
nations and believed that people were trying to kill him. His condition
was certain, having been diagnosed by ten different psychiatrists hired by
the state. Despite the record of these diagnoses, the jury that convicted
him was told little of his background and informed that he was faking his
mental illness. The jury was also told that if Brown had any hallucina-
tions, they were a product of his drug abuse. 20

Demond Chatman has been in prison for fourteen years. His incarcera-
tion is in part a function of his committing a crime and in part a result of
the justice system’s refusal to appreciate his mental health condition.
Chatman has been diagnosed with schizophrenia and/or schizoaffective
disorder since he was age ten. Despite the diagnoses and Chatman’s
defense counsel’s efforts to show he was mentally incompetent, the DA’s
office and the chief justice of the trial court refused to believe that he was
mentally ill. Their rationale—he didn’t seem crazy to them.2!

Dale Gaines is in prison on a life sentence for receiving stolen proper-
ty. His unfortunate story involves a three-strikes law as well as mental
retardation and mental illness. Mr. Gaines had a particularly horrific
childhood. His grandmother, who was his primary caregiver, routinely
beat him and forced him to eat his own feces. Later, he was often home-
less. While incarcerated for the second crime, he was diagnosed by prison
officials as schizophrenic and mentally disabled (his reading ability is
that of a five-year-old). He had no history of violence, and while his
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mental and cognitive conditions could have been viewed as mitigating
circumstances at sentencing, they were not discussed. 22

These three examples serve to illustrate a general hostility to, or at
least disinterest in, the mental and emotional capacity of a criminal defen-
dant. They also reflect the hard fact that we routinely prosecute, convict,
and punish mentally disabled and cognitively impaired criminal offenders
as if they are aware of their actions and in control of their behavior, as if
their mental states and cognitive abilities render them as responsible, as
culpable for their crimes as anyone else. We punish these offenders be-
cause prosecutors prosecute and convict them, judges sentence them, and
the law provides little protection from criminal prosecution and punish-
ment for the mentally ill and cognitively impaired. The evidence is clear
that it is time to seriously reconsider this.

The Insanity Defense

Despite what is commonly thought, the insanity defense is rarely used
and even more rarely successful. It is only raised in about 1 percent of
felony cases and is successful in less than 25 percent of those cases. The
basis for insanity in the American justice system is what is known as the
right-wrong test. The right-wrong test was developed in 1843 in England
in the M’Naghten case and was subsequently adopted by the United
States. The current use of M’Naghten requires the defendant to prove that
he or she suffered from a mental disease or defect that resulted in the
defendant not knowing the nature and quality of the act committed or
knowing the nature and quality of the act but not knowing that the act was
wrong. The burden of proof is on the defendant to prove that “but for” the
mental disease or defect, the crime would not have occurred.

One of the major criticisms of the M’Naghten test is that there are no
provisions for a mental disease or defect affecting the volition of an
individual. A mentally ill offender may know that a crime is wrong but
nevertheless may not be able to control his or her actions. This concern
was partially addressed by the ALI’s Model Penal Code developed in
1962. The code provides that a person is not legally responsible for a
crime “if, at the time of such conduct, as a result of mental disease or
defect, the individual lacks the substantial capacity to appreciate the crim-
inality of his conduct or to conform his conduct to the requirements of the
law.”23 There are two major differences between M’Naghten and the ALI
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Model Penal Code’s insanity defense: (1) a less stringent test for under-
standing the wrongfulness of his actions and (2) the provision of the
volitional element. The less stringent test for wrongfulness permits juries
to consider not just cognitive impairment but also moral, emotional, and
legal awareness of the consequences of the behavior. The volitional ele-
ment allows a defendant to acknowledge that even though they knew that
the act in question was wrong, they were unable to abide by the law or
control their actions. By 1980, most states had incorporated a volitional
or control test into their insanity defense laws.

Then John Hinckley entered the story and tried to assassinate Presi-
dent Reagan in 1981. Hinckley was found not guilty by reason of insanity
under the ALI Model Penal Code’s insanity defense provisions. The pub-
lic outrage over the verdict led to major and troubling reforms to the
insanity defense. The Insanity Defense Reform Act of 1984 (IDRA)
changed federal law governing insanity in important ways, essentially
taking it back to M’Naghten. IDRA provides that someone is not crimi-
nally responsible if the defendant suffers from a severe mental disease or
defect that caused the defendant to be unable to appreciate the nature and
quality of his or her act or the wrongfulness of his or her act. IDRA
effectively limited the psychiatric diagnoses to psychoses and mental
retardation and eliminated the volitional element of the Model Penal
Code. Further, IDRA made it clear that insanity was an affirmative de-
fense and, as such, placed the burden of proof on the defendant.

The impact of IDRA was substantial. Most states reevaluated their
insanity defense laws as a result. The majority (thirty-nine) made insanity
an affirmative defense, placing the burden of proof on the defendant.
Twenty-seven states use the M’Naghten provisions, nineteen use a ver-
sion of the ALI Model Penal Code, and four states (Utah, Montana,
Idaho, and Kansas) abolished the insanity defense.

Mental lliness and Neurodevelopmental and
Cognitive Impairment More Broadly

The insanity defense is only a very small fraction of the bigger problem
of mentally disabled, compromised, or incompetent defendants being
prosecuted, convicted, and punished just like all other defendants. There
is a much larger gray area involving many, many more criminal defen-
dants who may not be legally insane but whose behavior and actions are
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influenced to varying degrees by mental and/or cognitive impairments.
There are few provisions in the law regarding the legal responsibility or
culpability of those defendants. We treat them essentially as all other
defendants, without inquiring about whether or how their mental or cog-
nitive health played a role in their behavior.

Advances in neuroscience have clearly established the fact that abnor-
malities of the brain have profound impacts on our decision making and
our ability to control our behavior. For example, the frontal lobes of the
brain are clearly implicated in impulsivity. Circumstances that can impact
impulse control include lesions, brain trauma, reduced volume of grey
matter in the prefrontal cortex and hippocampus, and reduced prefrontal
activity and increased subcortical activity. All of this can be understood
in terms of the balance or imbalance between two components of the
impulse control system: the amygdala, which provides immediate infor-
mation about pain and pleasure, and the prefrontal cortex, which consid-
ers the longer-term consequences of our actions and behaviors. In effect,
the impulsive individual’s behavior is attributed to the inability of the
prefrontal cortex, because of trauma or developmental deficits and im-
pairments, to suppress impulsive behavior. Put a different way, the amyg-
dala signals pleasure and the prefrontal cortex is unable to effectively
interrupt the pursuit of that pleasure. There is a substantial amount of
research documenting impulsivity among criminal offenders, leading to
the question of whether we should consider such matters when we con-
vict and punish those with these and other neurodevelopmental disorders.
Should we hold such individuals responsible for their crimes and punish
them just as we convict and punish others without this behavioral disabil-
ity?

One possible source of relief for those criminal defendants who are
considered legally sane but mentally and cognitively impaired is what is
referred to as diminished capacity. Diminished capacity is not really a
criminal defense, rather it is designed to reduce or mitigate responsibility
and, thus, punishment. The doctrine of diminished capacity exists in ei-
ther statute or case law in about half of the states and is considerably
broader than insanity in terms of the evidence that can be used to prove it.

Diminished capacity has been invoked in a number of specific circum-
stances involving matters such as post-traumatic stress disorder (PTSD),
battered woman syndrome, premenstrual syndrome (PMS), media intoxi-
cation, and, more recently, affluenza. These and other applications of
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diminished capacity arguments vary in terms of their success. Those in-
volving recognized mental illnesses fare better than abuse and neglect
arguments. Unfortunately, the sensational cases have led to less than
complimentary characterizations of such attempts to prove diminished
capacity and have likely harmed more legitimate efforts based on estab-
lished psychiatric research. As one legal expert puts it:

Even when diminished capacity is not extended into the realm of an
abuse excuse, courts still dislike the doctrine. Judicial hostility to di-
minished capacity evidence may “reflect the traditional judicial dis-
trust of the vagaries, uncertainties, and mysteries of psychiatric expla-
nations, particularly when invoked to assess varying shades of capacity
to perform such basic functions as intending and believing.”2*

It appears that the continued narrowing of the insanity defense, the
general distaste for diminished capacity arguments, and the impact of
recent U.S. Supreme Court decisions regarding diminished capacity evi-
dence will further erode the ability of mentally and cognitively impaired
defendants to seek relief based on the impact of such disabilities on their
decision-making abilities and volition. What is required is for the law,
policy, and practice to catch up with science. While there are challenges,
such as how to prove diminished responsibility, this should not prevent us
from appreciating the broader implications of mental and cognitive dis-
abilities. As long as the law fails to recognize the impacts of mental and
cognitive disabilities on behavior, and as long as prosecutors and judges
continue to indict, prosecute, convict, and punish those with significant
mental and cognitive disorders, we will continue to use the American
criminal justice system as the preferred repository for the mentally ill and
cognitively impaired. We will also continue to fail to appropriately inter-
vene and treat the disorders that are associated with their criminal in-
volvement; we will fail to reduce their criminality and recidivism and
needlessly spend extraordinary amounts of public money to no produc-
tive end.

Whether one is compelled by the moral issues involving blameworthi-
ness, whom we shall hold legally responsible for a criminal act and whom
we shall punish to the full extent of the law, or the more pragmatic
considerations of the revolving door of the American justice system, the
conclusion is the same. We need to reconsider how we go about the
business of criminal justice for the many who are mentally and cognitive-
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ly disabled. Whether it is a significant expansion of the laws of dimin-
ished capacity or some other comparable statutory provision, we need to
facilitate treatment for those whose mental and cognitive impairments
play a fundamental role in their criminal offending. And a component of
this approach is appreciating, when appropriate, that not all criminal of-
fenders are equally culpable. I’'m not suggesting that we send serial killers
to group therapy. I have already suggested that violent, habitual, untreat-
able offenders should probably be incarcerated. However, the law should
promote the treatment of those with mental and cognitive disabilities and
not perpetuate their unproductive and expensive criminalization and pun-
ishment.

What is being proposed here is a fairly radical restructuring of crimi-
nal prosecution and sentencing. It involves not only changes in policy,
law, and resources but also a dramatic change in thinking about crime and
punishment. In recent decades, the culture of prosecution and sentencing
has been largely harm based and punishment focused. Tough on crime
has guided politics, law, policy, and practice. Now that the dust has
settled, we see a remarkable failure to reduce recidivism, crime, and
criminal victimization and an extraordinary expenditure of public re-
sources.

There was no compelling research in the 1960s indicating that tough
on crime would work. There was no evidence supporting the conclusion
that a policy of harsher punishment deters criminal offending. Rather,
tough on crime was based largely on intuition, common sense, and emo-
tion. We are in a very different position today. The scientific community
has provided clear guidance about where we need to go in order to sub-
stantially enhance cost-effective public safety. While all of the compo-
nents of the American criminal justice system will need to change, and
we will get to this in subsequent chapters, the centerpiece of all this is in
the prosecutor’s office and the judge’s chambers. Prosecutorial decision
making and criminal sentencing are key, as is changing the processes and
culture of both. We also need to seriously rethink who we make account-
able and responsible for his or her actions. The science is increasingly
clear every day that mental illness and cognitive disabilities play impor-
tant roles in behavior and therefore have important consequences for the
justice system, as well as for our moral authority to punish wrongdoers.
The law needs to change in order to keep up with what we know about
mental and cognitive disabilities and the roles they play in crime.
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This may sound like quite an investment. But it pales in comparison to
the direct criminal justice costs, especially when we consider that each
time someone reoffends and is caught, the criminal justice cash register
rings again. There are also victim costs each time someone reoffends.
Add to this the extraordinarily high likelihood that as we continue down
this path of tough on crime, we are creating an enormous class of individ-
uals who are permanently dependent on public assistance. The economics
of this new path away from mass punishment toward behavioral change
makes the clear case that it enhances public safety and is financially
prudent.
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RETHINKING PUNISHMENT

The public has been pushing back a bit on punishment for some time,
and the evidence from opinion polls is telling. We tend to believe that
there are too many people in prison, that too many nonviolent offenders
are incarcerated, that we spend too much money incarcerating the wrong
people, that mandatory sentences are generally inappropriate, and that
changes have to occur that reduce incarceration and spending on incarcer-
ation. We tend to believe that the purpose of corrections should be reha-
bilitation, but we do not think we currently do a very good job of that. We
support investing in and expanding programs that divert people from
prison and reduce recidivism. A Right on Crime March 2015 poll of
attitudes of Texas voters, historically some of the most conservative and
tough-on-crime folks around, shows that nearly three-quarters believe
that nonviolent drug offenders found guilty of possession should be sent
to treatment rather than jail or prison. The majority (61 percent) believe
the state should spend more on treatment than prison and should reduce
time served so inmates can be released earlier and serve more of their
sentence on community supervision (51 percent). Unfortunately, public
officials, policy experts, legislators, and others involved in the adminis-
tration of criminal justice have done little to align policy with public
opinion.

Earlier chapters proposed a fairly fundamental shift in criminal justice
policies and priorities. | have indicated that the path to greater public
safety, reduced crime, recidivism, and victimization, as well as substan-
tial criminal justice cost savings, is found in a much more targeted, judi-
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cious use of incarceration and a greatly expanded, proactive, behavioral-
change initiative. On top of that is an essential, system-wide change in the
culture of criminal justice, a basic shift in how we think about crime and
punishment. It also requires each agency, organization, and individual
involved in the administration of criminal justice to understand that the
overarching purpose is to reduce recidivism and that all are responsible
for accomplishing that goal.

Punishment and control, the cornerstones of American justice policy
over the past forty-plus years, have a role going forward but a significant-
ly altered role. This chapter lays out what corrections should look like in
order to cost-effectively enhance public safety.

THE PURPOSE OF CRIMINAL SANCTIONING

One premise of this discussion of sanctioning is that criminal sentencing
can be reengineered to the point that the primary decision makers (prose-
cutors, judges, and defense counsel, in collaboration with a variety of
experts and professionals) are able to make deliberate, informed decisions
on a case-by-case basis. The first cut in that decision making is distin-
guishing between those who should be incarcerated (removed from the
community) and everybody else—those who will be under some form of
control and supervision but who will receive rehabilitative programming,
interventions, and treatment. So, in very simple terms, the options are
incarceration or diversion.

There are two questions here: Who do we want in prison, and who
should be in prison? This is an important distinction. We may prefer to
put a wide swath of the offender population in prison, but decision mak-
ing from this point forward should be premised more on utility than
anger. Those who should be in prison are those we should incapacitate—
violent offenders, chronic, habitual offenders, and those for whom, de-
spite our best efforts, rehabilitation does not work.

Rather than relying on some emotional rationale for punishment, we
will be better off basing these decisions on evidence of risk and danger-
ousness, a calculation of likelihood of successful behavior change versus
risk to public safety. It should be based on who we are realistically afraid
of, not who we are just mad at. If we can bring relevant, diagnostic/
assessment information to the table to help inform these important deci-
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sions, if we can get more collaborative in the sentencing process, then we
will be in a position to be smarter about sentencing and our use of incar-
ceration. After all, incarceration should be considered a failure of sorts, or
at least a last resort. There is generally no greater good to come from
incarceration other than incapacitation.

Criminal sanctioning should be about accountability, compliance, risk
management, supervision and control, behavioral change, and incapacita-
tion. The evidence indicates that sanctioning and corrections need a radi-
cal rebalancing. We need prison and jail—just not as much as we current-
ly use them. We need rehabilitation-focused diversion from incarceration
much more than we currently use it. What should guide this shift or
rebalancing is rational policy making, based more on what we know than
what we feel.

THE FUTURE OF PRISONS AND JAILS

The Future of Prisons

Prison admissions reflect who is being sentenced to prison upon convic-
tion of a felony crime. In 2013, violent offenders constituted 29 percent
of new prison admissions. An additional 29 percent were property offend-
ers, followed by drug offenders (25 percent) and public order offenders
(16 percent).! The most common offenses among new prison admissions
are drugs, including dealing, burglary, and assault. The statistics indicate
that the felony courts are sending substantial numbers of nonviolent of-
fenders to prison. Indeed, 71 percent of prison admissions are nonviolent
offenders. What we don’t know is the extent to which sentencing this
many nonviolent offenders to prison is a good use of incarceration or is
needless overreaching. We don’t know how often these prison sentences
for nonviolent offenders were justified in terms of aggravating circum-
stances like extensive criminal histories or reflect an effort to be tough on
crime or, what is most likely, some of both.

We do know a bit about nonviolent offenders sentenced to prison from
a special study conducted by the U.S. Department of Justice. The Justice
Department study indicates that the vast majority of nonviolent prisoners
have prior criminal involvement in terms of prior arrests and convictions,
and nearly one-half had a prior sentence of incarceration. The average
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number of prior arrests is nine, and the average number of prior convic-
tions is four. This information suggests that a good bit of the incarceration
of nonviolent offenders has justification in terms of prior criminal in-
volvement. However, those individuals involved in the criminal justice
system in the past forty years or so have grown up in a juvenile and adult
system focused primarily on punishment, where little effort has been
directed at changing the criminogenic conditions that are related to their
criminality. For that reason, it is not at all surprising that the vast majority
of nonviolent offenders in prison today have significant criminal histo-
ries.

That is not to say that these patterns are inevitable or unavoidable. The
point of this book is to lay out a road map for implementing effective
behavioral change, which can substantially reduce recidivism. Estimates
of recidivism reduction vary considerably depending on the particular
intervention(s), the types of offenders, and many other factors. Best-case
data show recidivism reductions as high as 40-50 percent. Since the
average does not consist exclusively of best cases, it makes sense to
adjust expectations downward—say, in the 25-30 percent range for aver-
age or typical offenders.

Drug offenders currently constitute 25 percent of new prison admis-
sions and 17 percent of the state inmate population. It is realistic to
envision that down the road there will be changes to drug laws and
changes to drug treatment interventions that will reduce the presence of
drug offenders in prison by a significant percentage. Evaluations of drug
diversion courts show reductions in general recidivism and drug-related
recidivism of approximately 25 percent.

In addition, some serious, violent offending is avoidable if we are able
to intervene early in individuals’ criminal careers and change the trajecto-
ries of some of those offenders. For example, dozens of evaluations of
rehabilitation programs for serious, violent juvenile offenders show re-
ductions in reoffending of approximately 7—13 percent. It is important to
point out that those recidivism reductions are achieved with programs and
interventions that may or may not be best practices or evidence-based
practices. It is reasonable to suspect that implementing programs that are
evidence based may very well realize greater returns. So while we may
agree that the priority for incarceration should be reserved for serious,
violent offenders, it is reasonable to expect that we can reduce the de-
mand for prison space for serious, violent offenders to the extent that we
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are able to successfully implement those strategies that reduce their reof-
fending.

How many chronic, habitual offenders we end up incarcerating de-
pends on the definition(s) of chronic and habitual. Research has shown
consistently over time that about 6—10 percent of criminal offenders are
responsible for the majority of crimes. These offenders also have the
highest number of arrests. In terms of setting expectations for the future
use of prisons, we are not looking at such sweeping numbers of repeat
offenders as encompassed by the popular, metaphorical three-strikes laws
and other mandatory sentences for chronic offenders. Rather, assuming a
consistent, accurate system for identifying truly chronic, habitual offend-
ers, they should constitute a relatively small portion of the inmate popula-
tion, probably well under 10 percent.

The point is that as the changes recommended here begin to be rolled
out, as we begin to faithfully implement evidence-based diversion pro-
gramming on a more appropriate (i.e., larger) scale, the incidence of
recidivism will decline, resulting in the longer term in the need for fewer
prison beds. This reduction in demand for prison beds applies to both
nonviolent and violent offenders, although it is likely that most of the
reduction in prison populations will be among nonviolent offenders. At
the same time, as the prison population declines, it is necessary that we
avoid the tendency of the past to fill up vacant prison space with those
whose risk does not warrant incapacitation. We should avoid returning to
the past of casting wider and wider nets in order to fill prisons.

The Aging Inmate Population

Dale Redding is seventy-seven years old, serving a life sentence for ag-
gravated assault and attempted murder. He has been in and out of prison
most of his life and has been locked up this time for twenty-nine years.
He is diabetic and arthritic, and he has chronic heart disease, vertigo, and
the early stages of dementia. He spends almost as much time in the prison
infirmary as in his cell. Redding is unable to walk on his own, so when he
is moved, it is in a wheelchair. Unfortunately, there are many, many
inmates like Dale Redding in America’s prisons.

Today, the U.S. prison system houses nearly 250,000 prison inmates
age fifty and over, representing 16 percent of the prison population. In
some states, like California and Texas, it is a good bit higher. Twenty-one
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percent of California inmates are fifty years of age and older, as are 21
percent of Texas inmates. If the current situation persists, it is estimated
that in fifteen years there will be over four hundred thousand prison
inmates age fifty-five and older. That represents one-third of the entire
prison population.?

While fifty is considered young in the free world, there is clear con-
sensus among criminologists and correctional officials that it is the begin-
ning point of defining an inmate as elderly. Prison has a variety of nega-
tive effects on inmates, including aging individuals beyond their chrono-
logical age. Experts observe that, on average, longer-term incarceration
adds approximately ten to eleven years to an inmate’s actual age.

The growth in the elderly inmate population has far outpaced the
growth in the overall inmate population. A 2006 study of sixteen southern
states shows that the elderly inmate population grew at a rate two to ten
times that of the overall prison population.3 The statistics indicate that the
aging of the inmate population is not due as much to the sentencing of the
elderly to prison (like Bernie Madoff and Whitey Bulger, who were im-
prisoned in their seventies); rather, it is due to the incarceration of young-
er inmates on such lengthy sentences that they become elderly while in
prison. Whether through mandatory sentences such as three strikes or
mandatory minimum drug sentences or simply by imposing long sen-
tences served under tough parole restrictions, the end result is what has
been labeled the graying of the inmate population.

Despite what one might think, these elderly inmates are not the worst
of the worst. For example, Texas houses 27,500 inmates that meet the
definition of elderly. Two-thirds of them are incarcerated for nonviolent
crimes. Forty percent of elderly inmates in the North Carolina prison
system are incarcerated for nonviolent crimes. Many of these offenders
were caught up in habitual offender laws that require lengthy periods of
incarceration even though they did not commit serious, violent crimes.

While many factors lead to desistance from crime, the most important
is age. The transition age for many offenders is in the early to mid-
twenties, when work, marriage, family, and ties to the community gener-
ally steer those involved in crime at younger ages to a crime-free life in
adulthood. Obviously, not all individuals reach adulthood the same way.
Some persist in criminal activity. However, when offenders begin to
reach their forties and fifties, diminishing physical capabilities as well as
adjustments in aspirations and expectations, a rethinking of costs and
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benefits or risks and rewards, all make crime more difficult and less
desirable. With a few exceptions, once inmates hit their fifties, the risk of
reoffending drops dramatically, essentially to zero. The probability of a
fifty-year-old inmate released from prison and then reoffending and being
reincarcerated is 5 percent.’ So we currently incarcerate approximately
250,000 individuals, most of whom have an extremely low risk of reof-
fending. If the goal is incapacitation, we must ask whether this is a good
use of expensive correctional resources. Just how expensive is next.

The price tag for corrections in the United States is approximately $77
billion per year, the vast majority (90 percent) of which is spent on
incarceration (compared to probation, parole, and diversion). This works
out to over $35,000 per inmate per year for the average offender. Howev-
er, elderly inmates are not average. It is estimated that the typical elderly
inmate, defined as age fifty and over, costs nearly $70,000 per year.® This
is based on the substantially higher medical costs and special needs of
elderly inmates, needs that can range from medical equipment, medica-
tion, special beds, special accommodations because of disabilities, and
protective custody to keep elderly inmates from predatory younger in-
mates, among other considerations. And to be clear, the substantially
higher costs of incarcerating elderly inmates are not because they receive
high-dollar medical care. The higher medical costs, estimated to be be-
tween two and five times the cost for younger inmates, are in part due to
the frequency of necessary medical attention due to the typically more
complex medical situations of elderly inmates. The higher costs are also
due to the fact that prisons are not designed to deliver ongoing medical
care, especially for a high-needs population with complex medical prob-
lems. Moreover, the elderly more frequently require expensive outside
medical attention due to the complexity of their medical situations and
the lack of appropriate expertise in prisons to deal with those conditions.
Such external health care is especially expensive, as it involves transpor-
tation and security in addition to the cost of the care itself.

Today we are dealing with one of the unfortunate legacies of tough on
crime—a large and growing segment of the inmate population that is
extraordinarily low risk of reoffending and exceptionally expensive to
incarcerate. What are we accomplishing by keeping elderly individuals
incarcerated? Incapacitation is designed to remove criminal opportunity
for those who are motivated and able to commit crime. The evidence is
clear that these elderly inmates are neither motivated nor able. At the
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same time, we have to appreciate that many of these inmates committed
serious crimes and that the state and some victims may still seek retribu-
tion for these crimes. But at what cost? Retribution is expensive with
minimal upside. We cannot lose sight of the goal of effective and cost-
efficient public policy.

How many elderly inmates can we safely release from prison, and how
much could taxpayers potentially save? If the criterion is primarily risk
(that is, assuming retribution plays a relatively minor role in the decision
making, except for special cases involving particularly horrific crimes), it
is realistic to assume that we can release roughly one-third to one-half of
elderly inmates, beginning with the lowest risk and nonviolent offenders.
This amounts to roughly 80,000 to 125,000 inmates and a gross annual
cost savings of between $5.6 billion to $8.8 billion. There would need to
be post-release parole supervision costs built into the estimates, but most
of the medical-cost burden would be shifted to the federal government
(Medicaid and Medicare, as well as mental health treatment covered by
the Affordable Care Act parity provision), as would housing expenses
(paid for by federal housing vouchers).

There are elderly inmates who have life without parole sentences, and
there are elderly inmates whom we just do not want to release because of
the nature of their crimes and/or because a sense of retribution prohibits
early release. For such inmates who, because of their age and/or physical
condition, are lower risk, the justice system or private sector should de-
velop facilities that provide custodial care in a “secure” environment but
are much less expensive than prison. Perhaps a step-down type of facility
like a secure halfway house, where the environment is controlled and
medical care is provided but at a much-reduced cost compared to prison.

So where does all of this leave us in terms of reducing the prison
population without compromising public safety? All told, it is reasonable
to anticipate that with the right laws, policies, practices, funding, exper-
tise, and culture, we can cut the prison population by a substantial degree.
But how much depends on how well we do everything else. The best-case
scenario suggests that over time, we can reduce prison admissions by
approximately 25 percent with the use of effective intervention strategies.
This 25 percent applies to the general inmate population as well as drug
and drug-related offenders. Evidence indicates we can also reduce admis-
sion for violent crimes by an additional 10 percent. Finally, releasing
elderly inmates can reduce the prison population by approximately one
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hundred thousand offenders. All told, we are looking at an approximate
30-33 percent reduction in incarceration. There are many, many ifs here,
but if we even get close to this—say, a 25 percent reduction in the prison
population in 2014 dollars—we can save roughly $17 billion annually in
incarceration costs alone. As recidivism rates decline over time, the de-
mand for prison space should decline as well, reducing prison admissions
over the long term. How much depends on how well we embrace recidi-
vism reduction.

Parole and Supervised Release

Parole is early release from prison. A paroled inmate is conditionally
released under supervision to a halfway house or other step-down facility
or to the community. Supervised release is the federal equivalent to moni-
toring or supervision when someone is released from federal prison. Pa-
role officers supervise released offenders and enforce the conditions of
release. If a parolee violates the conditions of release, the parole board
can initiate revocation proceedings, whereby the individual can be sent
back to prison to finish the original sentence. Eligibility for parole is
governed by laws that stipulate what percentage of the sentence must be
served before one may be considered for discretionary release. Percent-
ages vary dramatically by state and by offense. For example, truth in
sentencing laws often specify that violent offenders serve up to 85 per-
cent of the sentence imposed before they can be considered for release, at
which time the decision is up to the discretion of the parole board. How-
ever, most felony offenses in Texas require that an inmate serve one-
fourth of the sentence imposed, calculated as calendar time plus good-
conduct time. Texas law stipulates that for selected aggravated violent
crimes (kidnapping, robbery, assault, some sex offenses) an inmate serves
one-half of the sentence based just on calendar time before consideration
for parole release.

One of the primary failures of American criminal justice policy over
the past forty years is not thinking as much as necessary about what
happens after someone has been released from prison. We were focused
on punishment and doing everything we could to ramp up the severity of
that punishment. And we assumed that, once punished, those released
would see the light and stop any further criminal involvement. We were
very wrong about that.
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At age twenty, Leah Gibson was convicted of assault and aiding and
abetting robbery. After twelve years of remaining crime free and obtain-
ing a nursing license, she continued to face the stigma associated with a
criminal conviction. In spite of her efforts to rehabilitate herself, she
continuously encountered substantial problems finding housing and em-
ployment. She even was rejected by a dating service. So she tried to use
the law to eliminate the barriers that criminal convictions present even to
those who have gone straight. She filed a motion arguing that her criminal
record from some fifteen years ago was an undue burden, especially since
she had obtained a professional degree and had become a responsible,
productive member of society. She requested that the Connecticut Superi-
or Court require the state to refrain from releasing her criminal records to
the public, including potential landlords and employers. The court held
that while the request was reasonable, it had no legal power to impose
such an order on the state.’

Concern about what has been labeled the reentry issue was first raised
in the late 1990s, when the Urban Institute launched the Prisoner Reentry
Project. This began focusing attention on the issues of release from prison
and reentry to the community. It became evident rather quickly from the
research that inmates returning to the community faced a wide variety of
challenges, ranging from obtaining health care, mental health care, and
substance abuse treatment to housing, employment, education, vocational
training, and so on. Not only were local parole offices unprepared for the
flood of returning prisoners (some seven hundred thousand per year over
the past fifteen years or so), but the culture of parole was not focused on
facilitating reintegration and behavior change. The primary purpose of
parole was supervision and control. Parole was often viewed as a sorting
mechanism—those who can make it do, and those who can’t get revoked.
Parolees’ criminogenic deficits and impairments were not addressed
while incarcerated, and parole agencies were ill equipped, not properly
resourced, and disinclined to address them once inmates were released.
That is a perfect recipe for recidivism. And the statistics bear this out—
the vast majority recidivate within three years of release from prison.
Parole failures, either by revocation or by a new offense, account for 35
percent of all prison admissions.

It’s not hard to understand how this typically plays out. The road-
blocks begin almost immediately. The lucky ones have housing, although
for many it is temporary. Lack of stable housing has a domino effect in
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many other areas of life. Transportation is also an issue, which makes
other things more difficult. Employment is a substantial problem for
those released from prison, as is securing mental health and physical
health care. Offenders who went to prison with substance abuse prob-
lems, in all likelihood, are released with the same problems. When there
are so many barriers, it is just not that surprising that parolees take the
path that most do.

The vast majority of prison inmates will be released. Over the next
decade or so, we can anticipate between five hundred thousand and eight
hundred thousand inmates being released from America’s prisons each
year. This is both a challenge and an opportunity. Today, there are
850,000 individuals under parole supervision in the United States. The
typical parole officer supervises over seventy felons, twice the caseload
recommended by parole experts. 8

We have a choice to make. Either continue down the road of minimal
assistance for those released from prison, using parole primarily as an
opportunity to catch those who violate the conditions and revoke them
back to prison, or begin building the capacity to effectively lower the
barriers that offenders face when released from prison and actively ad-
dress the conditions and circumstances that are related to criminality.
What is the value of keeping that revolving door spinning? Every time we
release an inmate without the appropriate safety net in place to manage
risk, address primary crime-related problems, and lower barriers to suc-
cessful reentry, we once again expose the public to unnecessary and
largely avoidable victimization. We also incur tremendous costs, both
financial and social.

Unfortunately, it gets worse. There are many collateral consequences
associated with having a criminal record. These affect access to housing,
employment and licensing, schooling, public benefits, parental rights,
credit and loans, interstate travel, and volunteering, among other con-
cerns. Individuals who undergo background checks or who acknowledge
prior arrests and convictions experience difficulties securing housing,
employment, state occupational licensing, loans, and so on. To be clear,
there is a fine line here. The public has a right to know when someone
poses a significant risk to others. There are well over seventy-five to
eighty million adults in the United States with criminal records, and,
unfortunately, we tend to treat all of them as if they are high risk. It is
time that we recognize the longer-term hardships placed on offenders,
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hardships that make successful reentry and remaining crime free more
difficult. It is time that we better identify who is and who is not high risk
and treat them accordingly. The National Association of Criminal De-
fense Lawyers has proposed that

a broad national initiative to construct the legal infrastructure that will
provide individuals with a criminal record with a clear path to equal
opportunity. The principle that individuals have paid their debt to soci-
ety when they have completed their court-imposed sentence should
guide this initiative.®

Whether motivated by a sense of fairness or prudence, the end result is
that this is a smart-on-crime initiative. Why should we continue to impose
punishments and constraints that increase the likelihood that someone
will return to crime?

If the American justice system goes down the road outlined here, we
will see a significantly reduced prison population. We will also see many
offenders who are sent to prison for long enough periods of time to
incapacitate them beyond their high-risk crime career. This transition in
the use of incarceration will take years to accomplish. In the interim, and
even after the transition, we will need to accommodate those who are
released from prison and jail. By accommodate, 1 mean we will need to
address both their public-safety risk and their crime-related circum-
stances, problems, deficits, and impairments. There must be a dramatic
increase in resources in order to reduce caseloads and provide appropriate
screening, assessment, and programs and services. There also needs to be
extensive training of new officers and retraining of existing officers. In
addition, we must change not only the goals and objectives of parole but
also the way of thinking about crime and punishment. Parole, like the rest
of the justice system, must undergo a substantial culture change. 10

The Future of Jails

Local jails currently serve a variety of functions, including detention for
newly arrested felons and individuals awaiting disposition of their cases,
as well as individuals convicted of misdemeanors who have been sen-
tenced to incarceration. The majority of the jail population (nearly two-
thirds) is being detained before their trials, awaiting disposition. These
are offenders who either were denied release or could not post the bond
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set by the court. Between 35 and 40 percent are serving a sentence of
incarceration in jail, usually a year or less, for a misdemeanor conviction.
In 2013, 11.7 million individuals were admitted to local jails, which
maintained an average daily population of approximately 731,000 in-
mates. !

The research is compelling regarding the importance of the swiftness
and certainty of mild/modest punishment. One of the most important
functions of local jails of the future is serving as the primary venue for
short-term, swift and certain sanctions for enhancing accountability and
compliance of those who have been diverted from incarceration. The
HOPE court model, as discussed in chapter 4, is producing some quite
remarkable results and should be a central component of diversion pro-
gramming going forward. Using jails to mete out short terms of confine-
ment should be a powerful tool to use in conjunction with community-
based, supervised diversion programs. And as we ramp up the capacity of
diversion programs, there will be increasing demand on local jails to
perform this function. It is important that administrators of diversion
programs (probation departments, problem-solving court staff, etc.)
create alignment with jail officials so that there is sufficient capacity to
accommodate this increased need. It is also important that local jails
continue to serve as detention facilities for dangerous individuals await-
ing disposition of their cases. This is an essential public-safety role.

THE FUTURE OF PROBATION AND
OTHER DIVERSION PROGRAMS

Probation

Prison is intuitively a much less desirable environment for rehabilitation,
and the evidence is quite clear—diversion programs are the preferred
venue for efforts at behavioral change. Probation, with approximately
four million felony and misdemeanor offenders in 2013, is the largest
form of diversion in the United States. Unfortunately, it has been largely
a lost opportunity over the past thirty-five to forty years, often serving as
the stepping-stone to prison.

Probation, which is a post-conviction criminal sentence, is defined as
conditional supervised release to the community. The “conditional” part



146 CHAPTER 6

of supervised conditional release refers to the court’s stipulated condi-
tions of probation, which include a variety of dos and don’ts, such as
don’t possess weapons or drugs, don’t leave the jurisdiction without per-
mission, don’t commit a new crime, don’t associate with known crimi-
nals, do support your family, do report to your probation officer as or-
dered, and do pay probation fees. These conditions amount to the justice
system’s attempt at supervised control. The public-safety net for proba-
tion is something known as revocation. If a probationer violates the con-
ditions (one or more), the probation officer can file a motion to revoke
probation, which returns the case and the offender to the sentencing court
for a hearing, the outcome of which determines whether the offender may
remain on probation, perhaps with additional conditions imposed, or be
revoked to prison (if a felon) or jail (if a misdemeanant). Only two-thirds
of probationers successfully complete the period of supervision. One-
third are revoked, abscond, or have some other type of unsuccessful exit
from supervision. The unfortunate reality is that despite their success or
failure on probation, the majority of probationers recidivate.

In theory, probation was designed to allow offenders to remain in the
community, thereby avoiding the negative effects of prison or jail. In
turn, they would be able to participate in programs and services to help
address their negative circumstances and be supervised in order to man-
age the risk of reoffending, make sure they are accountable for their
crimes and compliant with the conditions of supervision, and ensure that
they perform any court-ordered community service and pay any restitu-
tion to victims. If only it worked that way. There has been a substantial
disconnect between the intent and the reality. The disconnect is largely a
product of crime control, with its nearly unilateral focus on punishment
and control. Incarceration is exceptionally expensive, and the vast major-
ity of corrections spending over the past few decades has gone to incar-
ceration. The expansion of incarceration requires massive investment in
bricks and mortar, as well as the ongoing investment in operations and
maintenance. The increase in incarceration took resources away from
probation, limiting things like programs and services while expanding
caseloads. In fact, from 1990 to today, the probation population increased
by 50 percent. However, the share of correctional budgets for community
supervision dropped from 25 to 20 percent. At the same time, probation
caseloads have risen to unmanageable levels. The end result is that the
probation of today is focused primarily on risk management and control;
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in other words, largely trying to reduce the likelihood of reoffending by
the use of supervision and control rather than efforts at rehabilitation.

The probation report card confirms the inability of probation to reduce
recidivism both during and after a period of probation supervision.!2 As
Judge Roger Warren, a highly respected jurist and criminal justice policy
expert, concludes:

Recidivism rates among these felony defendants [felony probationers]
are at unprecedented levels. Almost 60 percent have been previously
convicted and more than 40 percent of those on probation fail to com-
plete probation successfully. The high recidivism rate among felony
probation pushes up state crime rates and is one of the principal con-
tributors to our extraordinarily high incarceration rates. 13

Recidivism rates for offenders after discharge from probation are as high
as 60—75 percent. That is not success.

Even when rehabilitation is attempted, recent research indicates a pro-
found lack of available services in combination with a system-wide fail-
ure to implement evidence-based practices. A nationwide survey of pro-
bation departments found that only 23 percent had any vocational training
programs; 19 percent conducted mental health assessments; 17 percent
had cognitive skills development; 19 percent had job placement and vo-
cational counseling services; 7 percent offered case management; and 15
percent had educational programming. In terms of use of evidence-based
practices, 12 percent reported using evidence-based treatment modalities;
34 percent use a standardized, validated risk assessment; and 22 percent
use methods to increase treatment motivation. !4 The picture for modern
probation is a bit like going to a hospital emergency department in a very
poor country. They lack basic equipment like an X-ray machine, a cardiac
monitor, or an EEG; they have only limited medications, no lab for test-
ing blood and other samples, and no cardiologists, orthopedists, or oncol-
ogists on staff. They may also lack access to medical research and ad-
vances in trauma treatment, so they are using knowledge from many
decades ago. Clearly, we would be very concerned about the medical
outcomes of patients treated in such facilities. Thus it should come as no
surprise that failure while on supervision and recidivism after discharge
are as high as they are given the state of probation today.

The evidence clearly indicates that probation needs to be seriously
recalibrated. Community supervision should balance risk management,
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accountability, compliance, control, and supervision, on the one hand,
with effective screening and assessment, and the evidence-based treat-
ment and programming that is necessary to address the significant, pri-
mary conditions and problems associated with an offender’s criminality,
on the other. Once again, we do not lack scientifically validated informa-
tion, strategies, and tools that have been shown to effectively reduce
probationer recidivism. We know how to do this. Rather, we lack the
appropriate institutional and political support, as well as the proper cul-
ture/environment within which to focus on behavioral change. There is
also a lack of the expertise and leadership in many probation departments
and local jurisdictions that are necessary to implement the types of
changes recommended here. So it comes down to a matter of money,
politics, leadership, expertise, and culture. Caseloads will need to be cut
roughly in half, and funding for appropriate screening and assessment,
development of treatment/intervention plans, case management, treat-
ment and intervention programs and services, and aftercare will need to
be appropriated. Funding this is a matter involving both local and state
government. In California, a funding model referred to as performance
incentive or performance-based funding rewards local jurisdictions that
reduce revocations through the use of evidence-based practices. The
funding comes from incarcerations avoided by the use of evidence-based
programs and practices. A portion of the avoided incarceration costs due
to the reduction in revocations is given to the local probation department.
This appears to be a wise funding approach, taking some of the burden
off of local government, which is largely responsible for funding proba-
tion. It is also important that states participate in funding the changes I am
recommending for probation departments because probation success,
meaning reduction in revocations and recidivism after discharge, will
save states substantial amounts of money by reducing incarceration,
which is a state expense. 1

Other Diversion Programs

There are many other diversion programs scattered throughout the
American justice system. The most common is based on the problem-
solving, diversion court model as discussed in chapter 4. In addition,
there are all kinds of jail diversion, pre-conviction diversion, post-convic-
tion diversion, boot camps, and so forth. The research on which of these
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types of programs are effective and, in some cases, what about them is
effective is accumulating. We have good evidence that can guide the
design, implementation, and operation of effective diversion programs. 16

What we do not have at this point is the presence of these types of
programs on a scale that can result in significant changes to recidivism,
crime, victimization, and cost. For example, while drug diversion pro-
grams are prevalent, nearly all are small in terms of capacity and funding.
As mentioned in chapter 4, while common, these programs accommodate
only about 5—10 percent of the actual need.

If we are going to get serious about reducing crime and recidivism, we
need to get serious about our path forward. The evidence clearly supports
addressing the major underlying crime-related problems and deficits of
typical criminal offenders as an effective way to reduce recidivism and
crime. Drug and alcohol abuse, dependence and addiction, mental illness,
neurocognitive disorders, education deficits, and employment problems
commonly accompany criminal offending. Diversion from traditional
prosecution and punishment is a much-preferred setting for behavioral
change. As such, it should be a priority for the future.

Today we lack the political will and appropriate levels of funding to
implement diversion on a scale where it becomes a primary component of
American criminal justice policy and practice. Acquiring the will is large-
ly a matter of policy makers and elected officials (1) recognizing that
there are effective and cost-efficient alternatives to addressing the crime
problem and (2) making it a priority to reduce crime, recidivism, victim-
ization, and public spending.

While much of the burden for funding diversion programs falls on
local government, largely because diversion programs tend to be local
initiatives, the performance-incentive funding that is driving some proba-
tion funding is an appropriate source of state funds for diversion pro-
grams at the local level. But it is also important that local jurisdictions
recognize that crime is local, as are many of its solutions, requiring local
governments to confront the need to appropriately fund diversion.

Restorative Justice

If someone is harmed by another—for example, financially harmed by
breach of contract or physically harmed by a mistake made during a
medical procedure—the harmed party may seek relief in civil court. That
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is, the harmed party (the plaintiff) may sue the defendant on whatever
cause and theory fit the circumstances. If the plaintiff prevails, then a
typical remedy is the awarding of monetary damages in order to make the
harmed party whole.

On the criminal side of the docket, we typically have an individual
who is harmed either financially or physically. While there typically is a
victim, the victim is not the plaintiff in a criminal proceeding. Rather, the
state is the plaintiff—the party that “sues” the defendant.

When the defendant is convicted, the state then proceeds to impose the
remedy, which is typically some form of punishment. What often gets
lost in all of this is the victim. There is little effort to make the victim
whole from financial losses or physical harm. There are crime victim
compensation funds that states operate to help compensate crime victims,
but these are generally to reimburse victims for costs incurred for things
such as medical care, mental health care, lost wages, child care, funeral
costs, and crime-scene cleanup. They do not cover loss due to property
crimes. In Texas, the maximum benefit is $50,000, and there are limits on
specific items such as mental health care ($3,000), lost wages ($500 per
week), child care ($100 per week), funeral costs ($4,500), and crime-
scene cleanup ($750).17 The point is that this is partial assistance, not an
attempt to make one whole. Moreover, it requires a good deal of effort
and patience to navigate the bureaucracy in order to even receive these
partial benefits. Ironically, the Texas fund reimburses victims for attor-
ney’s fees (up to $300) for legal assistance in obtaining these benefits.

The initial intent of restorative justice focuses more on crime victims
and the community. As the name implies, the purpose is an attempt to
restore the victim and community after a crime has occurred. Crime gen-
erally involves some form of harm, including harm perpetrated directly
on a victim (the owner of the property stolen, the person assaulted) and
the community. The harm to the victim is obvious. The harm to the
community may be more subtle but still palpable. Crime can more broad-
ly harm the community in terms of things like perceptions of safety,
security, and well-being; quality of life; feelings of fear and mistrust; and
property values, among others.

Restorative justice generally involves a diversion from traditional
criminal prosecution and punishment:
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Restorative justice focuses on holding the offender accountable in a
more meaningful way than simply imposing punishment. The major
goals are to repair the harm caused by the crime, reintegrate the of-
fender into the community and achieve a sense of healing for the
victim and the greater community. The focal point of restorative jus-
tice is a face-to-face meeting between the offender, the victim and the
community. '8

Restorative justice diversion programs have different names (confer-
ences, circles, victim-offender mediation) and differ in some relatively
minor ways. Regardless of the name and the particular practice, the goal
is to bring together the victim, the offender, and representatives from the
community in order to develop a strategy or solution that repairs the harm
to the victim and the community. Restorative justice programs are viewed
as alternatives to traditional criminal prosecution, conviction, and punish-
ment. But they are not totally independent. Rather, there is a reliance on
the justice system for the initial referral to a restorative justice diversion
program. Offenders are typically referred to these programs by prosecu-
tors or judges. These programs are an opportunity for the victim to ex-
plain the impact of the crime, for the offender to take responsibility, and
for the parties involved to agree to a restitution plan, whereby the offend-
er attempts to repair the harm done.

Evaluations of restorative justice programs in the United States, Cana-
da, the United Kingdom, Australia, New Zealand, and other countries
have shown clearly that there are significant benefits from such efforts.
First, victims and offenders who participate are satisfied with the process
and the outcomes. Second, restitution agreements, where the offender
provides financial compensation to the victim, performs services for the
victim, and/or performs community service, are a very important compo-
nent of the restorative justice process. They are also an opportunity for
the offender to be accountable for the offense and actively take respon-
sibility to repair the harm done. The research indicates that in the vast
majority of cases, these restitution agreements are successfully carried
out.!” More recent research affirms the satisfaction that both victims and
offenders have with the restorative justice process, as well as the high
levels of compliance with restitution agreements. Research likewise
shows that these effects are evident across a variety of offender types—
property and violent offenders, juvenile and adult. The research also
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shows significant reductions in recidivism as a result of participation in
the process. 20

While there are a number of important positive outcomes from resto-
rative practices, including victim compensation, repairing harm to the
community, overall greater satisfaction of victims and offenders com-
pared to traditional criminal adjudication and punishment, and reduced
recidivism, these programs and practices are far from having a significant
presence in the big picture of American justice policy. This is understand-
able, since restorative justice is a rather difficult fit in a policy based
largely on punishment. Understandable, but unfortunate. One of the more
important aspects of restorative justice is that it brings the community
into the process. Up to this point, crime and its solutions have been the
responsibility of the government. We have been largely idle bystanders.
The advantage here is that community members are involved in decision
making and identifying solutions. And in many instances, those solutions
are successful both in the short term (the victim is compensated for harm)
and in the longer term (reduced recidivism). Restorative justice programs
need to have a much-expanded presence in the administration of criminal
justice going forward. As is the case with the intervention strategies dis-
cussed in earlier chapters, we have the tools to design, implement, and
operate highly effective programs. What is required is the development of
a balanced, comprehensive approach to crime that allocates a significant
role for restorative justice and the community.

THE DEATH PENALTY

There aren’t many ways to be tougher on crime than the ultimate punish-
ment of death. The United States is not alone in the use of the death
penalty, but we do belong to an ever-shrinking group of nations that have
it. Two-thirds of the countries of the world have abolished the death
penalty, including all of the nations of the European Union, Canada,
Australia, New Zealand, and every other major U.S. trading partner with
the exception of Japan. The following nations in the world still have and
use the death penalty: Afghanistan, Antigua and Barbuda, Bahamas, Bah-
rain, Bangladesh, Barbados, Belarus, Belize, Botswana, Chad, China, Co-
moros, Cuba, the Democratic Republic of the Congo, Dominica, Egypt,
Equatorial Guinea, Ethiopia, Gambia, Guatemala, Guinea, Guyana, India,
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Indonesia, Iran, Iraq, Jamaica, Japan, Jordan, Kuwait, Lebanon, Lesotho,
Libya, Malaysia, Nigeria, North Korea, Oman, Pakistan, the Palestinian
Authority, Qatar, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and
the Grenadines, Saudi Arabia, Singapore, Somalia, South Sudan, Sudan,
Syria, Taiwan, Thailand, Trinidad and Tobago, Uganda, the United Arab
Emirates, the United States of America, Vietnam, Yemen, and Zimbab-
we. Of these, only nine regularly execute offenders. The top five are
China, Iran, Iraq, Saudi Arabia, and the United States. Interesting compa-
ny we keep.

Today thirty-two U.S. states have the death penalty. Currently (as of
April 1, 2015), there are 3,002 convicted inmates on the death rows of
those thirty-two states. California leads the way with 742, followed by
410 in Florida, and 278 in Texas. California has such a bulging death row
population because they have executed only thirteen individuals since
1992. There have been no executions in California since 2006. Texas led
the way in executions in 2013, with sixteen inmates put to death, and
Texas has led the way since the death penalty was reinstated by the U.S.
Supreme Court in 1976, with a total of 516 executions. The only other
states with over 100 executions since 1976 are Oklahoma, with 111, and
Virginia, with 110.2!

Eighteen states have abolished the death penalty, and one-third of
those abolished it within the past eight years. There have been between
forty and sixty executions per year over the past ten years, which is down
considerably from the peak years of the late 1990s and early 2000s. At
the same time, the number of death sentences has declined dramatically.
In 1995, there were just over three hundred death sentences imposed.
Beginning in 2000, the number began declining substantially every year.
By 2012, there were eighty-two death sentences in capital cases nation-
wide. In 2014, it dropped to seventy-two.22 There is a clear trend away
from the imposition of death sentences. This is in part because all thirty-
two states with the death penalty now also have life without parole sen-
tences. This gives prosecutors and juries an alternative to death. There is
also what appears to be reluctance, or at least substantial delays, in carry-
ing out the death penalty.

Despite a number of serious concerns about the death penalty, the
public still seems to support it. Gallup survey results indicate that in
2013, 60 percent of the respondents reported that they are in favor of the
death penalty. Nearly one-half believe that the death penalty is not im-
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posed enough, and one-half believe that it is applied fairly (40 percent
indicated it was not). Support is related to political party—71 percent of
Republicans, 45 percent of Democrats, and 57 percent of independents
support the death penalty. Support also seems to rest on the belief by 61
percent of respondents that the death penalty is “morally acceptable.”
However, when respondents are given options or are asked comparison
questions rather than simple “do you support” questions, the picture looks
a bit different. In 2007, only 39 percent of those polled had confidence
that the justice system sentences to death only those who are truly guilty.
Seventy-five percent believe that because mistakes are common and be-
cause death is final, there needs to be a higher standard of proof for death
penalty cases. Moreover, in 2006 respondents were essentially evenly
split in terms of preference for life without parole and the death sentence
when given the option of choosing.

The death penalty is expensive. As Sterling Goodspeed, the former
district attorney of Warren County, New York, stated, “I think I could
prove to you that I could put someone in the Waldorf Astoria Hotel for 60
to 70 years and feed them three meals a day cheaper than we can litigate a
single death penalty case.”? A study by the Urban Institute estimated that
in Maryland, a capital case costs about $3 million to prosecute, convict,
appeal, and incarcerate until execution.?* That is $2 million more than a
comparable non—death penalty case. In Texas, it is $2.3 million per death
penalty case. A study in California estimates that the death penalty costs
the state $137 million per year. It would cost $11.5 million if those cases
were not death penalty cases. Data from ten states show that the cost of a
death penalty case is roughly ten times the cost of a non—death penalty
case. In California, it is twenty times the cost of a nondeath case.?’> An-
other study shows that the cost of death penalty cases ranges between
$2 million and $5 million per case, compared to less than $1 million for
murder cases where the defendant is sentenced to life without parole.2¢
The excess cost to try, convict, sentence, and execute an offender com-
pared to the cost of trying, convicting, sentencing, and incarcerating
someone for life in prison without parole is roughly $8.5 billion for the
3,070 inmates currently on death row in the United States. Much of the
extra cost is incurred during the prosecution and sentencing phases of a
capital case rather than during incarceration and appeal pending execu-
tion.
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No matter which figures we use, the bottom line is the same—the
death penalty is extraordinarily expensive. So what does all of this invest-
ment in the death penalty buy? Some believe that the death penalty deters
others from committing murder. In fact, one-third of individuals surveyed
in a 2011 Gallup poll indicated that they believe the death penalty does
deter; two-thirds do not believe that is the case. The evidence is clear—
there is little valid, reliable scientific evidence indicating that the death
penalty has any utility in terms of being a deterrent. In fact, as recently as
2012, the National Research Council of the National Academies pub-
lished the definitive work on the death penalty—deterrence debate and
concluded that there is no evidence that the death penalty deters.

Absent a deterrent effect, we are left with the question: Is the death
penalty worth it? This is real taxpayer money that is being spent. It is the
prosecutor’s discretion to charge a capital offense, to prosecute it, and to
seek the death penalty. Thus, the prosecutor’s decision to file a capital
indictment and seek the death penalty has significant financial implica-
tions.

In addition to cost and the fact that the death penalty does not prevent
other crime, there is the issue of error. Analysis of over forty-five hun-
dred capital cases revealed an extraordinary rate of error in the proceed-
ings. In nearly 70 percent of the thousands of cases analyzed, the experts
found prejudicial, reversible error. And there are questions about whether
the appellate review of cases catches all of the errors. After state courts
threw out nearly 50 percent of death sentences, a federal review found
serious error in 40 percent of the cases that were not thrown out by state
courts.?’

There have been 317 post-conviction DNA exonerations in the United
States; eighteen death row inmates have been exonerated with DNA evi-
dence, and an additional sixteen who were exonerated were capital con-
victions but were not sentenced to death. An additional 140 death row
inmates have been released from death row because of other (non-DNA)
evidence of their innocence. Thus, we are aware of 175 cases where
evidence exonerated a death row inmate. Those death row inmates who
were exonerated with DNA evidence served an average of 13.5 years.
Combined, they served over forty-two hundred years in prison.2® The
reasons for wrongful convictions include incorrect eyewitness testimony
(an element in 70 percent of the death row exonerations), poor forensic
science (an element in 50 percent of the exonerations), and false confes-
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sions (62 percent of the homicide cases involved false confessions). Doc-
umentaries like Incendiary: The Willingham Case, by Joe Bailey Jr. and
Steve Mims, or Frontline’s “Death by Fire” illustrate many problems
with the death penalty and can easily raise very significant questions
about wrongful convictions and executions.

Prosecutors charge capital offenses, prosecute them, and obtain the
death penalty either with a false belief in deterrence or with some moral
entitlement to revenge. But that raises questions as well. For instance,
what is the value of revenge? We tend to think of it as getting even, an
eye for an eye, motivated by disgust, spite, perhaps hatred for the criminal
act and the criminal. Do we feel a sense of relief when someone is
executed? The research is relatively clear that the presumed emotional
catharsis associated with revenge is not often achieved.?

Then there is the question of who benefits from revenge—the victim’s
friends and relatives, the “community,” the prosecutor? Perhaps the vic-
tim’s family gets some closure, but the research on revenge suggests that
while there may be some emotional impact for the victim’s friends and
relatives, that reaction is not often positive. I would offer that except in
high-profile cases, the “community” does not follow such matters, so any
benefits to society at large by a particular execution are probably mini-
mal. Undoubtedly, there have been many circumstances where prosecu-
tors have carried the tough-on-crime mantle by charging capital crimes
and requesting the death penalty from juries. But is that justice? It’s hard
to say. Justice per se is not vindictive. Rather, it is an effort to right a
wrong by means that are legal, fair, and legitimate. Unfortunately, the
errors and inequities in the death penalty raise a question about the extent
to which we are really talking about justice.

Some suggest that the right of the government to punish wrongdoers
helps reinforce the rule of law. However, such a function of punishment,
as the argument goes, is really only necessary where the legal system is
dysfunctional or ill defined, not where it is well established and generally
considered legitimate. If anything, because of recent discoveries of
wrongly convicted death row inmates, public officials in some states are
questioning the death penalty.

Jack Harry Smith is a seventy-seven-year-old inmate on death row at
the Polunsky Unit in the Texas prison system. Smith was a welder with a
sixth-grade education. He was first arrested and convicted for larceny and
robbery in 1955 and sentenced to seven years in the Texas Department of
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Corrections. He was paroled in 1958. He was convicted again for robbery
in 1960 and sentenced to life. He became eligible for parole and was
released in 1977. His final conviction was in 1978 for the shooting death
of Roy Deputter, who tried to stop Smith and an accomplice during a
robbery. Deputter walked in the back door of a convenience store in
Pasadena, Texas; pulled a gun on the robbers; and was shot and killed by
Smith. Smith and the accomplice fled with an undetermined amount of
money. They were apprehended at the accomplice’s apartment. Smith
was subsequently convicted of capital murder and sentenced to death. He
has been on death row for thirty-six years. I saw Mr. Smith at the Polun-
sky Unit when | was there visiting another death row inmate for whom I
was assisting on an appeal. [ saw Mr. Smith when they brought him to the
visitation area. He was in a wheelchair. I was told that his health is very
poor, and he is obviously quite frail. I saw several other older death row
inmates and had the same impression. And I thought, “What is the
point?”

Nearly 40 percent of Texas’s death row inmates have been on death
row for fifteen years or more. Ten have been there thirty or more years,
twenty-five have been there twenty-five or more years, and fifty-two have
been there twenty or more years. By the time we get around to executing
death row inmates, many are very different people. There is typically a
minimum of fifteen years between conviction and execution (and, in
many cases, much more than that). That does not negate what they did to
get to death row, nor does it mean we should not be sensitive to the
victim’s family, but it does raise a question about what we are accom-
plishing with executing individuals who are substantially different from
the person who committed the crime.
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DRUGS, GUNS, AND GANGS

Perhaps the three greatest crime challenges to the American criminal
justice system are drugs, guns, and gangs. In this chapter, we will discuss
the nature and scale of each of these problems and what can be done to
address and mitigate their impact. The drug problem, both possession and
use, as well as manufacture and distribution, seems intractable. After all,
we have been fighting a war on drugs for over forty-five years, and
whether we are willing to admit it or not, we have profoundly failed.
Organized crime, in the form of urban street gangs, plays a primary role
in America’s dependence on illicit substances. More recently, drug deal-
ing has changed dramatically with the introduction of the Mexican cartels
and their liberal use of local gangs to distribute drugs on the street corners
of American cities. Moreover, it is an unfortunate fact that weapons are
ever present where we find drugs and gangs. Thus, there is a natural
intersection of drugs, guns, and gangs that makes the problems that result
from that intersection particularly acute and makes remedies at least par-
tially interdependent.

This chapter will discuss a path forward regarding American drug
policy, a path that provides for a dramatically enhanced emphasis on
demand reduction and harm reduction. We will also discuss effective,
evidence-based gun-control strategies, as well as gang interdiction tactics
that have been successful in a variety of jurisdictions.
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DRUG-CONTROL POLICY PAST AND FUTURE

The United States has a massive drug problem. In 2012, over twenty-two
million individuals ages twelve and older were identified as having a
substance dependence or abuse problem within the past twelve months.
Two-thirds of this is alcohol abuse/dependence. The remainder is drug
only or drug and alcohol. This represents 10 percent of the U.S. popula-
tion twelve and older. The Substance Abuse and Mental Health Services
Administration (SAMHSA) estimates that of the over twenty-two million
individuals in need of treatment for substance abuse each year, only about
two million receive any treatment regardless of type, quality, or length of
treatment. That leaves over twenty million annually who go untreated. A
primary barrier to treatment for those who want it is cost—individuals do
not have sufficient health care coverage or cannot pay out-of-pocket ex-
penses for treatment.

Drug and alcohol abuse have phenomenal public health consequences.
SAMHSA estimates that substance abuse results in over 2.3 million hos-
pital emergency room visits per year at an annual cost of nearly $3 bil-
lion. There are also approximately thirty thousand drug-related deaths in
the United States each year. The U.S. Department of Justice estimates
that the total economic impact of substance abuse is $200 billion annual-
ly. This includes crime and criminal justice costs, health costs, and lost
productivity costs. By way of comparison, the economic impact of cancer
is $172 billion and diabetes $132 billion annually. The Columbia Univer-
sity National Center on Addiction and Substance Abuse reported that in
2005, state and federal expenditures for substance abuse amounted to
$467 billion. Only 2 percent of that was spent on treating abuse. The vast
majority of government spending on substance abuse is on consequences
rather than treatment and prevention. At the same time, it is clear that the
return on investment of substance abuse treatment is quite favorable. The
National Institute on Drug Abuse reports that the return on investment of
treatment is twelve to one, meaning that for every dollar invested in
substance abuse treatment, governments will save $12 in drug-related
health care and criminal justice costs.

It should come as no surprise that U.S. drug policy has been primarily
punishment focused and that the criminal justice system has served as the
front line in the war on drugs. Take, for example, John Horner, a forty-
five-year-old fast-food restaurant worker and father who sold some of his
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legally prescribed pain medication to an undercover police informant.
The informant told Horner he could not afford his prescription pain medi-
cation and asked if Horner would sell him some of his. Horner did and
was arrested. After his conviction, he received a twenty-five-year manda-
tory minimum prison sentence. !

Consider also the case of Mandy Martinson, who became addicted to
meth while living in an abusive relationship. She left her boyfriend and
moved in with a drug dealer who had a constant supply of meth. The
police raided their house and arrested both Mandy and her new boyfriend.
Her boyfriend claimed she assisted him in his drug enterprise and also
stated that she possessed a weapon that was found on the premises.
Mandy was sentenced to a fifteen-year mandatory minimum prison sen-
tence. Her boyfriend received a twelve-year prison sentence. 2

Cornel Hood is serving a life sentence for possession of two pounds of
marijuana. Hood, a thirty-five-year-old New Orleans resident, had been
arrested three times before for possession of marijuana. In all three prior
cases, the judge deferred the sentence and placed Hood on probation.
Upon conviction in this case, Hood was sentenced to life in prison under
Louisiana’s three-strikes law.3

Background

In 1971, President Richard Nixon declared, “Public enemy number 1 in
the United States is drug abuse. In order to fight and defeat this enemy, it
is necessary to wage a new, all-out offensive.”* Thus began the war on
drugs, a forty-five-year assault on drug use, possession, manufacture, and
distribution. The Reagan administration was largely responsible for
ramping up punishment for drug law violations in the federal system and
was influential in state-level changes to drug laws. The crack epidemic hit
urban areas in the United States in the mid-1980s, adding considerably to
the war strategy as the primary focus of drug-control policy. The George
H. W. Bush administration was responsible for creating the Office of
National Drug Control Policy, an executive-level office presided over by
what is known as the drug czar. The Clinton administration further ex-
panded crime-control drug policies, and the George W. Bush administra-
tion linked drugs and terrorism—*“if you quit drugs, you join the fight
against terrorism.”
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The drug issue has been politically important over the years, and be-
cause of that importance, there has been bipartisan support and enthu-
siasm for the war rhetoric and the policy of tough punishment for users,
dealers, and manufacturers. Two of the standard-bearers of tough-on-
crime drug laws are New York State, with the Rockefeller Drug Laws,
and the federal government’s Anti-Drug Abuse Act of 1986, which creat-
ed mandatory minimum drug sentences in the federal system. The Rocke-
feller Drug Laws, which were signed into law in 1973 by then Governor
Nelson Rockefeller, provided the harshest punishment yet for drug law
violations. The penalty for selling 2 ounces (57 grams) or more of heroin,
morphine, opium, cocaine, or marijuana, or possessing 4 ounces (113
grams) or more of these substances resulted in a minimum fifteen years to
life and a maximum of twenty-five years to life in prison. Michigan
quickly followed suit and passed the so-called 650-Lifer Law, which
resulted in life without parole for the sale, manufacture, or possession of
650 grams (1.4 pounds) or more of cocaine or opiates.

The 1986 federal Anti-Drug Abuse Act was passed partly in response
to the drug-overdose death of basketball star Len Bias, who had just
signed with the Boston Celtics. The act was also an effort by congression-
al Democrats to gain political capital by being tough on drug crime. The
Speaker of the House at the time was Tip O’Neill, who was from Boston,
the home of the Celtics. He saw the opportunity to position Democrats as
tough on drugs and moved the act through the House in time for Demo-
crats to take advantage in the November midterm elections. A primary
component of the Anti-Drug Abuse Act was mandatory minimum sen-
tences for drug law violations. Federal mandatory minimum drug sen-
tences apply to nearly all controlled substances. The punishment is tied
directly to quantity. For example, the mandatory minimum prison term
(without parole) for first-time drug offenders is five years for possession
of one gram of LSD, five grams of crack cocaine, one hundred grams of
heroin, ten grams of methamphetamine, or ten grams of PCP. Possession
of just ten grams of certain drugs when a defendant has one prior felony
drug conviction will result in a mandatory minimum of twenty years in
prison.

Tough drug laws have had a profound impact on the U.S. justice
system. In particular, drug offenders have played an important statistical
role in the incarceration explosion. Approximately 25 percent of state
prison inmates and two-thirds of federal prison inmates are drug offend-
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ers. Absent the drug problem and absent tough drug-control policies, the
United States would be incarcerating roughly 500,000 fewer prison in-
mates (more than 350,000 state and 136,000 federal prisoners).

For a variety of reasons, substance abuse and crime are fundamentally
linked. The numbers are particularly staggering—somewhere between 60
percent and 80 percent of U.S. prison inmates meet the standard diagnos-
tic criteria for alcohol and/or drug abuse or dependence. Approximately
70 percent of the entire corrections population (prison, jail, probation, and
parole) meet the criteria for alcohol/drug abuse or dependence.> Despite
huge numbers of drug-abusing offenders, it is remarkable that we have
been satisfied to punish them and then release them essentially no better
off than when they entered the system. On a good day, only about 15
percent of criminal offenders in need of drug or alcohol treatment receive
any kind of treatment while in the justice system.

Supply Control

The primary focus of U.S. drug policy has been on attempting to control
supply through a variety of domestic and international interdiction ef-
forts, controlling the flow of drugs over U.S. borders, controlling the
movement of drugs domestically, interrupting local drug-distribution net-
works, and arresting users. The logic, presumably, is that if we can limit
the supply of drugs, availability at the local level will become restricted,
prices will increase, and economic theory (price elasticity) suggests that
users will stop buying. The logic of price elasticity of demand applies to
many consumer products. But when factors like dependence or addiction
drive decision-making and purchasing behavior, the model loses it pre-
dictive utility because demand becomes price inelastic—purchasing is
generally insensitive to price.

The other problem with U.S. drug-supply control efforts is that they
have not worked. One of the primary measures of supply-control effec-
tiveness is change in the prices of illicit drugs. Assuming demand is
constant, as supply declines, prices should increase. The evidence is to
the contrary. The Office of National Drug Control Policy tracks the
street-level prices of different drugs. Between 1980 and 2012, the prices
for cocaine, heroin, crack, and methamphetamine have all declined sub-
stantially, especially in the mid-1980s through the 1990s. Marijuana
prices actually increased through the early 1990s, then stabilized through
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the 2000s. That increase has more to do with dramatic increases in quality
(potency) than any impact of supply control.

One of the primary reasons for the failure of supply-control efforts is
because the U.S. demand for drugs is so strong, and there is so much
money to be made in the drug trade. Moreover, the Mexican drug cartels
are very well organized, sophisticated, well trained and well equipped,
and highly motivated. The reality is that U.S. drug enforcement is not
much of a match for the cartels and their extensive network of street-level
gangs that distribute drugs locally. Moreover, the cartels are very inven-
tive in terms of getting drugs into the United States. They have their own
747 aircraft, cargo ships, submarines, and fishing vessels. They use trains
to ship drugs to U.S. destinations. They also use tunnels under the border,
dug with sophisticated horizontal drilling equipment. When the United
States built a fence along the Arizona-Mexico border, the cartel made and
used a catapult to fling one-hundred-pound bales of marijuana over the
border into Arizona. When a Sinaloa tunnel was discovered, the cartel
changed course and began putting cocaine in vacuum-sealed cans of
jalapefios, which they shipped to local Mexican markets in the United
States.

The U.S. Department of Justice estimates that the Mexican cartels
gross between $18 billion and $39 billion annually. Other sources such as
the RAND Corporation have a much lower estimate of $6.6 billion annu-
ally. Regardless of which estimate one uses, the profits are staggering.
Consider that one kilo of cocaine from Colombia can be purchased by a
cartel for $2,000. In Mexico, that same kilo increases in value to $10,000.
Once it crosses the U.S. border, it is worth $30,000. When broken down
and sold in grams, it can accrue $100,000. That is a 4,900 percent in-
crease.®

It may seem somewhat surprising to conclude that supply control has
failed when we consider how much money has been spent on this effort.
Since its launch, the war on drugs has cost U.S. taxpayers $1 trillion. One
would be hard pressed to find many who would admit that this has been a
wise policy. Essentially every major newspaper, television news depart-
ment, and Internet media outlet has declared the war on drugs a failure.
So has the journal Science, the Global Commission on Drug Policy, the
National Research Council, former presidents Jimmy Carter and Bill
Clinton, the United Kingdom’s Drug Policy Commission, Right on
Crime, and most candid judges and prosecutors, not to mention the U.S.
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public. A 2012 survey found that 82 percent of respondents believe that
the war on drugs has been a failure.

The Criminal Justice Response

At the same time that the efforts by a variety of federal agencies to keep
drugs out of the United States have failed, our criminal justice response
has not worked, either. There are two good reasons why. First, punishing
users—particularly problem users who are abusing, dependent, or ad-
dicted—does nothing to change behavior. There is nothing about being
locked up or supervised on probation that addresses the underlying causes
of substance abuse. Despite what may be conventional wisdom, drug/
alcohol abuse is not simply a matter of just stopping. As well intentioned
as it may have been, Nancy Reagan’s “Just Say No” campaign was a
tremendous disservice to drug and alcohol treatment since it characterized
substance abuse as a choice and addiction as something one could just
turn off. Alcoholism was recognized as a medical disorder by the
American Medical Association in 1956. Similarly, the American Psychi-
atric Association defined substance abuse as a disorder decades ago. As
ridiculous as it is to treat diabetes or cancer by placing someone in custo-
dy, it is equally naive to assume that punishment will treat a substance
abuse disorder. Unfortunately, some public opinion is still lagging behind
the scientific and medical community. Close to a majority of New Jersey
respondents in a recent public opinion survey stated that drug abuse and
addiction are a moral failing.

A second problem with the criminal justice response involves the
arrest, conviction, and punishment of drug couriers and drug dealers.
Much of what has characterized U.S. drug policy is the rather dramatic
increase in punishment for drug dealers. This has been accomplished to a
considerable extent by the use of mandatory minimums, habitual offender
sentences, truth in sentencing laws increasing time served, and determi-
nate sentences that dictate longer terms of incarceration. What aggressive
incarceration of dealers fails to appreciate is the fact that they are replace-
able. Drug dealers work in environments where there typically is a
healthy supply of eager individuals willing to step in and enjoy the bene-
fits of the drug trade, so taking the dealer off the street does not necessari-
ly remove the crime from the street. A drug organization that follows
some basic business principles will very likely survive the removal of
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some street-level dealers or even more senior individuals in the organiza-
tion. The reason is that demand is so strong and there is so much money
to be made.

Nevertheless, we continue down that road. In 2012, there were over
1.5 million individuals in the United States arrested for nonviolent drug
offenses. Half of those (750,000) were for marijuana-law violations and
the vast majority of those arrests (88 percent) were for possession only.”
Given what we know about the effectiveness of supply-control efforts
and how much that costs and given what we know about the criminal
justice response to drug use and how much that costs, it stands to reason
that we ask some basic questions. How smart is it to continue wasting
billions and billions of dollars in efforts to control the flow of drugs over
the border? How smart is it to continue wasting billions and billions of
dollars criminalizing and punishing drug possession when it is obvious
that punishment does not alter drug use? We should be very concerned
that so much money has been wasted when the scientific evidence clearly
indicates effective and cost-efficient ways to address the problem of sub-
stance abuse. We should also be very concerned that current policies have
done little to mitigate the longer-term public health consequences and
costs of substance abuse.

Where Do We Go From Here?

Demand Reduction

As logical as supply control sounds, the reality of the situation indicates
that a much more balanced approach that includes some supply-control
strategies but a much-increased demand and harm reduction focus is war-
ranted. This involves moving much of the drug problem out of the crimi-
nal justice arena and into the public health arena.

The Center on Addiction and Substance Abuse at Columbia Univer-
sity reported that of the $467 billion state and federal governments spent
on substance abuse and addiction in 2005, only 1.9 percent of that was
used for demand reduction—prevention and treatment. The center’s 2009
report describes the cost implications of substance abuse in the United
States:
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A staggering 71.1 percent of total federal and state spending on the
burden of addiction is in two areas: health and justice. Almost three-
fifths (58.0 percent) of federal and state spending on the burden of
substance abuse and addiction (74.1 percent of the federal burden) is in
the area of health care where untreated addiction causes or contributes
to over 70 other diseases requiring hospitalization. The second largest
area of substance-related federal and state burden spending is the jus-
tice system (13.1 percent).8

In 2012, the Obama administration signaled a change in drug policy.
Gil Kerlikowski, the director of the Office of National Drug Control
Policy, embraced the medical community’s conclusion that substance
abuse and addiction are not moral failings or simply bad decisions, but
chronic brain diseases that can be treated. As such, Kerlikowski stated
that going forward, the national policy will shift the emphasis more to-
ward treatment. In the rollout of the 2012 National Drug Control Policy,
Kerlikowski stated:

Outdated policies like the mass incarceration of nonviolent drug of-
fenders are relics of the past that ignore the need for a balanced public
health and safety approach to our drug problem. The policy alterna-
tives contained in our new Strategy support mainstream reforms based
on the proven facts that drug addiction is a disease of the brain that can
be prevented and treated and that we cannot simply arrest our way out
of the drug problem.®

The outlook for substance abuse treatment in general has gotten better
with the passage of the Affordable Care Act (ACA). The act provides that
by 2014, parity for substance abuse treatment will be in effect. This
means that coverage for substance abuse treatment shall be on par with
coverage for the treatment of other chronic diseases. Moreover, the ex-
pansion of Medicaid at the state level provides medical, psychiatric, and
substance abuse treatment to large numbers of poor individuals. As of fall
2015, nineteen states have not expanded Medicaid. At the same time that
there are effective ways to provide substance abuse treatment for individ-
uals who have no other access, we encounter a troubling irony. Nearly all
of the Republican presidential candidates in the 2016 campaign are call-
ing for criminal justice reform, including rethinking the incarceration of
nonviolent drug offenders. These are the same candidates who vow to
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repeal the ACA, and the vast majority of them are from states that have
not expanded Medicaid.

The scientific community has clearly substantiated the effectiveness
and cost-efficiency of treatment as the primary method for addressing the
drug problem. The National Institute on Abuse developed estimates of the
return on investment for treating substance abuse. They estimate that for
every dollar spent on treatment, there is an expected savings of $12 in
criminal justice and health care costs. We know how to effectively treat
substance abuse at the same relative level of success as treating other
chronic diseases. Treatment failure is, at least in part, a function of using
inappropriate treatment modalities; employing untrained, inappropriate,
and inadequate treatment staff; providing interventions in less than ideal
settings (such as prison); failing to address other physical health and
situational problems (for example, other chronic diseases, homelessness,
co-occurring mental health disorders, unemployment); and failing to en-
gage in ongoing maintenance, such as twelve-step programs.

The point is that today we have the therapeutic tools to effectively and
cost-efficiently treat substance abuse. What is required is using these
evidence-based tools in appropriate settings with the appropriate profes-
sionals, with ongoing maintenance, and as part of a bigger picture of
intervening and addressing the crime-related problems and deficits that
are related to an offender’s criminality.

Demand reduction through treatment of substance-abusing individuals
will reduce the number of individuals entering the justice system, in turn
reducing the number of individuals cycling in and out of the justice sys-
tem. Diversion to drug and alcohol treatment, in the form of either diver-
sion courts or probation programs, is clearly preferable to incarceration.

One of the more promising strategies for identifying individuals with
significant substance abuse problems and getting them into treatment
uses medical facilities as intercept points. Every year, there are nearly
eight million admissions to the nation’s emergency rooms (ERs). Data
indicate that approximately 60 percent of those admitted to ERs are under
the influence of alcohol and/or drugs. SBIRT is a screening and assess-
ment strategy developed by SAMHSA. SBIRT stands for screening, brief
intervention, and referral to treatment. It is designed to be used in primary
care physicians’ offices, ERs, college and university health centers, and
community health centers. The goal is universal screening at all medical
and dental visits using a standardized screening protocol. The interven-
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tion component uses motivating techniques to encourage treatment-seek-
ing behavior. Referral to treatment is intended to be referral to specialty
substance abuse treatment, if that is indicated.

One of the primary advantages of SBIRT is that it places substance
abuse directly in the public health arena. The success of this approach
depends on a number of things, including the availability of appropriate
out-patient and in-patient treatment capacity. Again, access to treatment
should be facilitated by the substance abuse parity requirement in the
ACA. The evidence indicates that SBIRT is effective in detecting and
reducing substance abuse, as well as health-related costs associated with
abuse and addiction. Financial analyses show that for every dollar in-
vested in SBIRT, there is a $4 saving in health-related costs. SBIRT has
been called the future of drug policy in America by the director of the
Office of National Drug Control Policy, who also states that it saves lives,
saves money, and can reduce the burden that drug abuse puts on the
health care and justice systems. !9 The evidence clearly demonstrates that
SBIRT needs to become the default approach for the medical community.
SBIRT is currently used in only a fraction of the potential sites across the
country.

Substance abuse treatment is effective and substantially reduces a va-
riety of collateral consequences. It also saves tremendous amounts of
money.!!

The National Treatment Improvement Evaluation Study (1997) found
that treatment reduces re-arrest by 64%, reduces drug use by 50% and
reduces criminal activity by 80%. . . . Research from the National
Institutes of Health, Columbia University, University of Pennsylvania,
and many other prestigious institutions have demonstrated that drug
treatment reduces drug use by 50% to 60%, reduces arrests and there-
fore criminal justice involvement by 40% or more, increases employ-
ment by 60% to 80%, and reduces HIV and provides many other
public health benefits. . . . The calculable economic benefits of drug
treatment significantly and substantially exceed the costs, whether it is
in-prison treatment or treatment provided under community supervi-
sion. . . . The annual economic benefit accrued in the domains of
avoided crimes, employment, avoided health service utilization, em-
ployment income, and money not spent on substances was $42,905
greater than the cost of treatment. The vast majority, $42,151, was due
to avoided criminal activity.
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Treatment for individuals already in the justice system should be pro-
vided primarily in diversion settings like drug courts and probation. How-
ever, a number of changes are required in order to make drug and alcohol
treatment in noncustodial settings effective. First, there is a considerable
gap between what the research indicates are evidence-based practices and
what actually occurs in reality. Survey results show that correctional sub-
stance abuse treatment is seriously lacking in a number of very important
ways. It lacks adequate capacity and expertise, proper screening and as-
sessment protocol, appropriate treatment modalities, appropriate treat-
ment dosage, appropriate use of medication for opiate and alcohol with-
drawal, and assurance that those who have completed treatment receive
aftercare. Funding is always an issue. Because the courts have not recog-
nized substance abuse as a medical problem, there is no constitutional
guarantee to treatment like there is under the Eighth Amendment for
health care.

As mentioned earlier, the drug court model is a very good one, and
evaluations show considerable success with this approach. However, ca-
pacity is seriously constrained—drug courts address about 510 percent
of the need. If we are going to get serious about effectively addressing the
massive drug and alcohol problem in this country, we have to get way
beyond the symbolic presence of drug diversion courts and make them a
prominent part of the correctional system.

The failure to implement effective substance abuse treatment for the
large numbers of offenders in the justice system in need of treatment is
extraordinarily shortsighted and expensive. The expense does not accrue
just to the justice system. There are massive costs associated with health
care, loss of productivity, and social support programs, not to mention the
social costs to communities and families. Pretending it is not a problem or
assuming that substance abusers will get help elsewhere or trying to
punish the addiction out of offenders are strategies with monumentally
detrimental consequences. Our failure to effectively reduce demand for
drugs has kept the war on drugs alive and well and costing taxpayers
hundreds of billions of dollars. It has helped keep America’s prisons
bulging, and it has kept the cartels and other drug suppliers/traffickers in
the driver’s seat. How smart is that?
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Harm Reduction

Supply control in the United States is nearly impossible to achieve and
demand reduction is a massive effort that has just begun. No matter how
successful either is, drug use will occur. Harm reduction recognizes that
drug use is a fact of life (as is alcohol use and abuse) and focuses on
trying to limit the harm.

The Centers for Disease Control (CDC) report that needle-exchange
programs can reduce HIV/AIDS transmission by 80 percent among those
who inject drugs. One-third of all HIV/AIDS cases (355,000 people) have
been caused by sharing infected needles. In 1998, the surgeon general
concluded that needle-exchange or clean-needle programs are very effec-
tive at reducing needle-borne diseases and do not encourage the use of
illicit drugs.

A federal ban on funding needle-exchange programs was implemented
in 1988 and survived the first Bush administration, the Clinton adminis-
tration, and the second Bush administration. The Obama administration
lifted the ban in 2009, but Congress reinstated a ban in 2011 that prohibits
any federal assistance or financial support for clean-needle programs. In
2013, there were 233 local needle-exchange programs in the United
States. Well over one-half of them are in just five states (California, New
Mexico, New York, Washington, and Wisconsin). Twenty states do not
have any, and the rest have just two to five programs statewide.

Heroin substitution is a safe, effective method for managing heroin
use. It also has collateral benefits such as reduced needle use, lower
criminality, and enhanced physical health, mental health, cognitive abil-
ities, productivity, and social functioning.

Sobriety centers, also known as restoration centers, are medically
supervised places where individuals who are under the influence of alco-
hol or drugs can go to detoxify and sober up. They are used as a substitute
for jail for individuals picked up by the police for public intoxication or
being under the influence of drugs. In addition to being a safe place for
short-term crisis care and sobering up, they also can provide referral to
treatment, as well as harm-reduction services such as heroin substitution,
HIV services, physical and mental health referral, and so forth. Sobriety
centers are gaining traction, but they are far from being ubiquitous.
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Decriminalization and Legalization

The drug problem in the United States is substantial and complex. No
single strategy is likely to significantly impact drug use and mitigate the
collateral consequences. A multipronged, balanced approach should in-
clude some supply control, considerable demand and harm reduction, and
a serious consideration of decriminalization and legalization. Let’s face it,
it is time to surrender, whether we like it or not. The war has lost legiti-
macy, and criminalizing drug possession has accomplished little in terms
of reducing use.

In 2000, Portugal introduced a new law that decriminalized the use,
possession, and acquisition of a personal amount (defined as a ten-day
supply) of all illicit drugs or controlled substances. The intent was not to
legalize drugs but to shift the focus from a criminal justice response to
substance use to a public health response. The law created commissions
or panels, referred to as Commissions for the Dissuasion of Drug Addic-
tion, that consist of social workers, legal experts, and medical profession-
als. They function to provide advice to drug addicts and encourage them
to enter treatment. The goals include use (demand) reduction and harm
reduction.

A good deal of attention has been focused on the Portuguese experi-
ence, with its across-the-board decriminalization. After fifteen years in
place, the evidence indicates relative success. Despite what some critics
anticipated, drug use in Portugal has not skyrocketed since decriminaliza-
tion. There have been off-setting trends—slight increases among adults in
use of some drugs and slight declines among teenagers. Importantly,
since decriminalization, problematic drug use (intravenous drug use or
long-term, regular use of cocaine, heroin, or amphetamines) has declined,
a trend that is contrary to what has been happening in other European
nations, especially Italy and Spain. Moreover, the evidence shows that
drug-related diseases such as HIV and hepatitis have declined, as has
drug-related mortality. One of the most important consequences of the
Portuguese effort is the substantial increase (62 percent) in drug users
entering treatment. There has also been a more than doubling of the
number of drug users entering drug-substitution treatment (for example,
methadone for heroin use). The Portuguese law also has taken consider-
able pressure off of the criminal justice system, including large decreases
in drug arrests and sentences of incarceration for drug offenses.
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As Jordan Woods, one of many astute observers of the Portuguese
effort, has noted:

The Portuguese decriminalization experience illustrates that there are
potential benefits to treating the use of all illicit drugs as a matter of
public health. Decriminalized regimes have great promise to reduce
the harms of problematic drug use (PDU), and especially the intrave-
nous use of heroin, cocaine, and amphetamines. PDU is a serious
matter of public concern because of the risks to health and safety that it
poses to drug users and to society. By focusing overwhelmingly on
cannabis, major players in the U.S. drug decriminalization debate are
overlooking some of the most promising aspects of decriminaliza-
tion. 12

Of course, Portugal is not the United States. There are many, many im-
portant differences that prevent one from simply recommending that we
do what they did. But the Portuguese experiment is certainly worth care-
ful examination and consideration. We also have four natural experiments
in play in the United States as of spring 2015 in the legalization of
marijuana in Colorado, Washington, Alaska, and Oregon. Policy makers
should be carefully following how this unfolds in these states, including
capturing lessons learned.

Over the past fifteen to twenty years, there have been hundreds of
liberal and conservative media declaring the failure of the war on drugs.
We have also had many prominent officials on both the right and the left
and a variety of well-respected study commissions concluding that U.S.
drug policy has been a very expensive failure. It is hard to understand
why, in light of such widespread and conclusive evidence, we still contin-
ue down this path. Substance abuse is a disease of the central nervous
system due to a disorder in the mesolimbic portion of the brain. Unfortu-
nately, there is still a considerable amount of stigma associated with
substance abuse, and some may prefer to think of it as a moral failing or a
matter of bad choices. These are expensive attitudes. It is time to cut our
many losses, admit we were wrong, and develop a comprehensive evi-
dence-based, public health approach to the drug problem, one that appor-
tions an appropriate balance of supply control, demand reduction, and
harm reduction. Would we be so entrenched in a failed policy that takes
as its primary premise that drug use is criminal if the demographics of
drug use in the United States were different?
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THE GUN DILEMMA

On September 24, 2014, the Federal Bureau of Investigation (FBI) re-
leased a report showing that the frequency of active-shooter incidents has
increased in recent years. Active-shooter incidents are those where an
individual is actively engaged in killing or attempting to kill people with
a firearm in a confined and populated area.!? The FBI report, motivated
by recent shootings at Sandy Hook Elementary School in Connecticut,
the movie theater in Aurora, Colorado, and the Navy Yard in Washing-
ton, DC, shows that 160 active-shooter incidents occurred between 2000
and 2013. These incidents resulted in 1,043 casualties—486 killed and
557 injured. The statistic that captured the most attention is that an aver-
age of 6.4 incidents per year occurred between 2000 and 2007, whereas
an average of 16.4 incidents per year occurred between 2007 and 2013.
What seemed to be the case, that these types of shootings were increas-
ing, is borne out by the study.

More recently, 3,080 people were killed by guns in America during
the three summer months of 2015. An additional nine thousand were
wounded. This is 257 more deaths and 1,424 more injuries than the same
period in 2014.14

There has been a steady increase in recent years in the number of
individuals killed or injured in crimes involving the use of firearms. The
number of gun-crime victims increased by 26 percent just between 2008
and 2011. Additional FBI data indicate that in 2011, guns were used in 68
percent of murders, 41 percent of robberies, and 21 percent of aggravated
assaults in the United States. 15

The United States has 5 percent of the world’s population but approxi-
mately 42 percent of the civilian-owned guns. While the image of the
United States as a gun-toting society is realistic, it is important to note
that the prevalence of gun ownership has declined. In 1970, 50 percent of
adults indicated there was at least one gun in their household. In 2000,
that had dropped to 35 percent. Today 37 percent of adults state there is at
least one gun in their household. While gun ownership is limited to just
over one-third of the population, the most recent data indicate that the rate
of gun ownership per 100 residents in the United States is between 90 and
101, the highest rate in the world. The reason the rate is so high in the
United States is because those who own guns tend to own multiple guns.
Other leading civilian gun-owning nations include Yemen (fifty-five per
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one hundred citizens), Switzerland (forty-six), Finland (forty-five), Cy-
prus (thirty-six), and Saudi Arabia (thirty-five). 16

Over the past forty or so years, gun violence has declined and gun
ownership has increased. What can we make of this? Is there a relation-
ship between increases in gun ownership and declines in gun-related
crime? How about gun ownership and declines in all types of crime,
which also has been the case over this time period? The simple, intuitive,
sound-bite answer is yes. Just ask the National Rifle Association (NRA).
As Wayne LaPierre Jr., the executive vice president and CEO of the
NRA, puts it, “The best way to stop a bad guy with a gun is a good guy
with a gun.”!” Consider what the Institute for Legislative Action (ILA),
the lobbying arm of the NRA, claims:

Over the last quarter-century, many federal, state and local gun control
laws have been eliminated or made less restrictive. The federal “as-
sault weapon” ban, upon which gun control supporters claimed public
safety hinged, expired in 2004 and the murder rate has since dropped
10 percent.

As the numbers of “assault weapons” and “large” magazines have
soared to all-time highs, violent crime has been cut in half. The na-
tion’s total violent crime rate peaked in 1991. Since then, through
2012, it has decreased 49%, to a 42-year low, including a 52% drop in
the nation’s murder rate, to a 49-year low—perhaps the lowest point in
American history. Meanwhile, the number of the most popular firearm
that gun control supporters call an “assault weapon”—the AR-15
semi-automatic rifle—has risen by over 4.5 million, the number of all
semi-automatic firearms has risen by over 50 million, and the total
number of privately-owned firearms has risen by over 130 million.
The number of new magazines that hold more than 10 rounds has risen
by many tens of millions. 18

What can we make of such statements? Does the suggestion of a
correlation imply causality? If so, then so is the relationship between the
divorce rate in Maine and per capita consumption of margarine (correla-
tion is .99) or the number of U.S. political action committees and the
number of people who died by falling out of a wheelchair (correlation is
.91). Saying so does not make it true. Correlation is not causality.

But that detail seems to escape the NRA. Another statement by the
ILA suggests that concealed-carry laws reduce violent crime:
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Except among dyed-in-the-wool anti-gun fanatics, it is a commonly
accepted fact that Right-to-Carry laws not only do not cause crime to
increase, they may deter violent crimes. . . . The number of RTC states
and carry permit holders reached all-time highs as the nation’s murder
rate fell to nearly an all-time low. 1

The point is pretty clear coming from the NRA and other gun-advo-
cate organizations—an armed society is a safer society, and gun owner-
ship reduces crime. All of this must have had its intended effect on the
Texas legislature, which passed an open-carry law that took effect on
January 1, 2016. And if that is not convincing, the NRA uses fear. La-
Pierre writes in an op-ed piece in February 2013, “Hurricanes. Tornadoes.
Riots. Terrorists. Gangs. Lone criminals. These are perils we are sure to
face—mnot just maybe. It’s not paranoia to buy a gun. It’s survival. It’s
responsible behavior, and it’s time we encourage law-abiding Americans
to do just that.”20

Then there is the following statement from LaPierre in his address at
the 2014 annual NRA convention:

We know, in the world that surrounds us, there are terrorists and home
invaders and drug cartels and carjackers and knockout gamers and
rapers, haters, campus killers, airport killers, shopping mall killers,
road-rage killers, and killers who scheme to destroy our country with
massive storms of violence against our power grids, or vicious waves
of chemicals or disease that could collapse the society that sustains us
all. T ask you. Do you trust this government to protect you? We are on
our own, 2!

While it may be convincing on the surface that the proliferation of
guns deters offenders from committing violent crime, the science does
not support such a conclusion. Does that mean that citizens owning guns
have never stopped a crime or used a gun in self-defense? Of course not.
But the policy question is much more complex, based not on anecdotes
but on larger-scale patterns of behavior. U.S Justice Department statistics
provide some perspective. First, the gun lobby claims that guns are used
for self-defense over 2.5 million times per year. The reality is closer to
sixty-five thousand times, based on crime victimization data. Second,
under 3 percent of homicides are in self-defense or are justifiable, and
less than 1 percent of all violent-crime victims used guns in self-de-
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fense.22 It is much more likely—in fact, 3.5 times more likely—that a gun
will be stolen than used for self-defense. Every year, over 230,000 guns
are stolen.?> Moreover, while the gun advocates may like to think that
having more guns will help stop mass shootings, the evidence indicates
that no mass shootings over the past thirty years have been stopped by
armed civilians. Not to mention law enforcement’s concern for the simple
reasons that civilians are not trained to intervene in mass-shooting situa-
tions and that law enforcement will not easily be able to tell the good
guy(s) from the bad guy(s) when they encounter such a situation. That
logic has not deterred the Texas senate from passing a campus-carry bill
in March 2015 that allows students, staff, and faculty at all public col-
leges and universities in Texas to carry firearms into campus buildings,
including dorms and classrooms. The vote was precisely along party
lines.

The National Research Council of the National Academies thoroughly
investigated the research on the relationship between concealed-carry
laws and violent crime and concluded in 2004 that the evidence does not
permit drawing any conclusion about concealed-carry laws reducing
crime. The National Research Council also has researched the issue about
the relationship between gun ownership and violent crime in general.
They conclude that the evidence does not permit a conclusion about gun
ownership and increases or decreases in violent crime, although they
reported that correlation analysis indicates that gun ownership is associat-
ed with higher crime. Very recent research (November 2014) coming out
of Stanford University shows that, in fact, right-to-carry or concealed-
carry laws are linked to increases in violent crime. The authors concluded
that concealed-carry laws are associated with substantially higher rates of
aggravated assault, rape, robbery, and murder. 24

Recent government data indicate that there are 310 million civilian
firearms in the United States (there are four million law enforcement and
military firearms). The total U.S. population in 2014 was 316,149,000. So
we have essentially one firearm per man, woman, and child, although
only 37 percent of adults own at least one firearm. The 310 million
firearms consist of 114 million handguns, 86 million shotguns, and 110
million rifles.? It is difficult to know how many of the 110 million rifles
are assault rifles (typically lightweight and designed to fire fifty rounds or
more per minute), but experts estimate that conservatively there are about
4 million. Sales of assault-type weapons have skyrocketed in recent
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years. For example, sales of the Smith and Wesson M&P15 assault rifle
increased over twentyfold between 2006 and 2010, at least in part driven
by concerns that the Obama administration would be unfriendly to gun
owners.

There are two types of firearms that are of particular concern with
regard to crime and criminal justice policy—handguns and assault-type
rifles. Handguns were used in the vast majority of gun-related crimes.
Approximately 75 percent of homicides and 90 percent of nonfatal gun
crimes were committed with a handgun.2¢ While assault rifles are much
less commonly used, they present a particular concern because of their
capacity to harm more individuals more quickly. These tend to be the
weapons of choice for active-shooter and mass-killing perpetrators. As-
sault rifles are also used in about 20 percent of law enforcement murders.

The recent mass shootings at the theater in Aurora, Colorado, Sandy
Hook Elementary School in Connecticut, and the Navy Yard in Washing-
ton, DC, have raised the issue of mental illness and gun violence. The
NRA has been clear on this, stating that the problem is not the availability
of guns but mental illness. However, the truth is that the mass shootings
engaged in by mentally ill individuals are extremely rare. On the day that
the Sandy Hook killer Adam Lanza killed twenty children and six adults,
his mother, and himself, eighty-five other individuals in the United States
died of gunshot injuries. The day Aaron Alexis killed twelve people and
injured three at the Washington Navy Yard, another eighty-five individu-
als in the United States were killed by guns. It is understandable that the
media focus on these horrific events. But they are rare. What we miss by
all of the attention on these mass killings is the bigger picture of the daily
carnage due to guns that doesn’t involve mentally ill, lone gunmen. Yes,
we do need to consider the role of mental illness in gun violence, but not
to the exclusion of the broader issue of guns and crime and the fact that
credible research has linked concealed carry with increases in violent
crime.

Gun Policy and Crime

There are many things that can be done to help control and reduce the
illegal use of guns. Gun control is important, but simply limiting access to
guns is only part of the picture. A balanced strategy is one that adjusts
gun policy in important ways and addresses the crime-related circum-
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stances and conditions that compel or facilitate offending. We have al-
ready discussed the criminal motivation issue in earlier chapters. Evi-
dence-based gun policy was comprehensively identified in 2013 by the
Summit on Reducing Gun Violence in America at the Johns Hopkins
Bloomberg School of Public Health. The summit identified the following
legislative and regulatory controls as key elements in reducing gun vio-
lence.

* Universal background checks, including those who have a license
to carry a firearm or a permit to purchase

* Require all sales through a federally licensed gun dealer

* Allow up to ten days for FBI background checks to be completed

* Require all firearm owners to report loss or theft within seventy-
two hours of the discovery

* Expand the criminal background exclusions for a firearm purchase,
including violent misdemeanors, juvenile violent crimes, drug and
alcohol crimes, gang members, and individuals with restraining or-
ders

* Minimum twenty-one-year age limit for handgun purchase

* Focus mental health restrictions on the dangerousness of the indi-
vidual, not just a psychiatric diagnosis

* Ban the sale of assault weapons and large-capacity magazines
(greater than ten rounds)

* Provide greater resources and authority to the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF) to oversee federally li-
censed gun dealers, increase frequency of dealer inspections, and
enhance sanctions for violations of gun laws, among other things

Other law enforcement interventions that have proven effective include
collaboration of local authorities with federal prosecutors to interrupt
illicit gun trafficking in urban areas and aggressive federal prosecution of
gun crimes (associated with severe consequences under federal law),
combined with an extensive media campaign communicating the conse-
quences of gun crime to local gangs. The latter strategy involves face-to-
face meetings with gang members, putting them on notice about what
happens if there is gun violence, as well as offering community-based
services. This is an approach called Ceasefire that was initiated in Boston
in the 1990s.
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Realistically, there are limits regarding gun-control policy. Despite the
fact that the NRA probably has fewer than four million members,?’ it is
extremely powerful in keeping Congress and state legislatures from doing
much to strengthen U.S. gun-control and gun-safety laws. For example,
President Obama’s nominee for surgeon general of the United States,
Vivek Murthy, was unable to get a confirmation vote in the Senate for
thirteen months because he declared that gun violence is a public health
issue. He finally received Senate approval in December 2014. At the
same time, there is considerable public support for gun reform in the
United States. A 2013 survey of nongun owners and gun owners revealed
substantial support for the following gun-control strategies:

* Banning the sale of military-style semiautomatic assault weapons
(69 percent overall, 77 percent of nongun owners, 46 percent of gun
owners)

* Banning the sale of high-capacity (more than ten rounds) maga-
zines (68 percent overall, 75 percent of nongun owners, 48 percent
of gun owners)

» Universal background checks (88 percent overall, 90 percent for
nongun owners, 84 percent for gun owners)

* Prohibiting individuals from having a gun if they have a prior alco-
hol/drug conviction, violation of a restraining order, juvenile vio-
lent crime conviction, use of a gun in a threatening manner, or
domestic violence conviction (83 percent overall and 60 percent of
gun owners)

» Allowing the FBI five business days to complete background
checks, allowing the ATF to take away a gun dealer’s license for
record-keeping violations (76 percent overall and 67 percent among
gun owners)?8

It seems policy makers and elected officials have lost sight of the
balance between the Second Amendment right as interpreted by the
courts and the rights of individuals to be free from gun violence. The
Second Amendment is not the Holy Grail, as the NRA seems to think. It
is not carte blanche to keep government hands off of every aspect of gun
policy and laws. Two-thirds of Americans do not own guns. The vast
majority of Americans support what appear to be reasonable changes to
gun laws and policies. The failure of Congress and state legislatures to
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make reasonable changes to gun laws and policies is simply political
pandering and another example of needlessly placing individuals in
harm’s way. Many gun victimizations are avoidable. It seems a matter of
generating the political will to make appropriate changes. On top of that,
in February 2015, seven medical societies, the American Bar Association,
and the American Public Health Association joined together to declare
gun-related accidents a public health crisis. Every year, one hundred
thousand Americans are injured or killed in gun-related accidents. The
coalition of medical and legal professionals has called for the develop-
ment of solutions free of political influence or restriction.

However, successful gun control, which substantially reduces the
availability of guns to criminals, will not be a cure-all for crime. It will
reduce the United States’ relatively high homicide rate, but beyond that,
there is little evidence that gun control will significantly reduce violent
crime in the United States. European nations have, in comparison to the
United States, quite restrictive gun laws and policies. Yet they have vio-
lent (and property) crime rates similar to or greater than those in the
United States. For example, the United States and the United Kingdom
have essentially the same robbery rate. Belgium, Spain, Portugal, and
France have higher rates of robbery than the United States. Eleven Euro-
pean nations have higher assault rates than the United States.

It is important for policy makers to appreciate that guns are but a tool
for committing crime, an element of criminal opportunity. Removing
guns will not necessarily remove crimes. Criminals may simply substitute
other weapons if guns are effectively restricted. Sixty percent of U.S.
homicides are committed with a firearm, facilitated by the wide availabil-
ity of firearms. In European nations, where access to firearms is much
more restricted, substantially fewer intentional murders are committed
with guns, but knives and other lethal weapons are commonly used to kill
people. For example, about 7 percent of homicides in the United King-
dom are committed with a firearm, but 40 percent involve use of a knife
or other sharp weapon and just over one-half are committed by using
weapons other than knives and guns. The United Nations reports that 41
percent of homicides worldwide are committed with a firearm; one-third
involve a blunt object, physical force, poison, and so forth; and just under
25 percent are accomplished with the use of a knife or other sharp ob-
ject.2? So even if the United States were able to successfully control the
possession of illegal firearms, which would take considerable time to
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accomplish, it is important to be clear about expectations in terms of
crime-related outcomes. Perhaps the greatest impact is that the lethality of
some violent crimes will decline as other, less deadly weapons are used to
commit those crimes. Beyond that, the evidence is simply unclear.

In addition to implementing changes to gun-control policies and laws,
the balanced perspective includes reducing motivation for crimes involv-
ing the use of guns by mitigating the crime-related conditions that under-
lie criminal offending. This is similar to the drug-policy issues discussed
above—controlling supply is futile by itself. If we do not address motiva-
tion, offenders will, in all likelihood, continue offending and, when nec-
essary, simply find substitutes when particular means like firearms are
unavailable.30

ORGANIZED CRIME: STREET GANGS AND CARTELS

The FBI estimates that there are 27,000 violent street gangs in the United
States with some 850,000 members.3! Gangs vary in size, organization,
and location. Some are national in scope (for example, the Bloods, Crips,
Gangster Disciples, ALKQN, and MS-13), and others are specific to par-
ticular urban neighborhoods. About 80 percent of gang members are lo-
cated in larger cities; the remaining 20 percent reside in small cities and
rural areas. In addition to street gangs, prison gangs and organized motor-
cycle gangs engage in criminal enterprises.

Street gangs annually account for nearly 50 percent of violent crime in
most jurisdictions in the United States, up to 90 percent in some. These
crimes include homicides, robberies, and assaults, and most involve the
use of a firearm. In the gang capitals of Los Angeles and Chicago, one-
half of homicides are gang related. 32

The primary criminal enterprise of gangs is drug distribution. Howev-
er, gangs also have a substantial involvement in prostitution and weapons
trafficking. The National Gang Threat Assessment for 2014 indicates that
in approximately 40 percent of jurisdictions in the United States, criminal
gangs are involved in weapons trafficking. Gang involvement in weapons
trafficking is particularly severe in urban areas in New York, Arizona,
California, New Jersey, Maryland, Pennsylvania, South Carolina, and
Virginia. Gangs are also expanding their criminal activities into sex traf-
ficking, identity theft, and credit card fraud.
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In recent years, local street gangs have aligned with the larger-scale
Mexican drug cartels, most commonly Los Zetas and the Sinaloa Cartel.
Local street gangs distribute the cartels’ drugs in communities throughout
the United States. Gangs are also aligned with African, Asian, Russian,
Italian, and Eurasian crime syndicates. These alliances involve gangs in
extortion, debt collection, and money laundering.

There are several risk factors that influence the likelihood of individu-
als joining gangs. Individual-level factors include drug and alcohol use,
engaging in antisocial behavior such as delinquency, aggression, risky
sexual behavior, mental health problems, neurocognitive deficits and im-
pairments, abuse and neglect, and negative life events. An unstable fami-
ly situation (divorce, death, multiple transitions), poor parenting, abuse,
and neglect play a significant role. Peer involvement in crime and delin-
quency is one of the strongest predictors of gang membership. Poor per-
formance in school is also a strong predictor. Potential gang members
have a low degree of commitment to school and lack involvement in
school and attachment to teachers. There is a considerable amount of
research that shows that poorly functioning schools can be a breeding
ground for gang members. Schools are also where much of gang recruit-
ing occurs. A report by the Office of Juvenile Justice and Delinquency
Prevention notes:

Poorly functioning schools with high levels of student and teacher
victimization, large student-teacher ratios, poor academic quality, poor
school climates, and high rates of social sanctions (e.g., suspensions,
expulsions, and referrals to juvenile court) hold a greater percentage of
students who form and join gangs.33

Community-level factors also play a very important role in gang mem-
bership. Certain neighborhood conditions, including poverty, high crime,
availability of firearms and drugs, existing criminal enterprises, and a
large number of youth engaging in criminal behavior, increase gang
membership. Some risk factors provide motivation to join gangs, and
some provide the opportunity.

Gangs are a substantial and growing problem in the United States.
They are generally well organized, resourceful, and effective. Moreover,
in many communities in the United States, recruiting for gang member-
ship is relatively easy. Gangs offer many things to recruits and members
that they do not get elsewhere—acceptance, support, protection, money,
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sex, excitement. The alliances of street gangs with other criminal enter-
prises such as the Mexican drug cartels are especially troubling since
these alliances provide substantial incentives and rewards to local gangs.

So what can be done to address the gang problem? By far, the most
common approach is the suppression of gang activity through the use of
law enforcement and the criminal justice system. Aggressive arrest poli-
cies through the use of directed patrols, hot-spot policing, and gang
crackdowns have been the most frequent responses. There is some evi-
dence that hot-spot policing focusing on the illegal use of guns has been
successful. However, longer-term success of such interventions is proble-
matic due to crime displacement and the widespread availability of guns.
The Boston Ceasefire model has been tried in other cities, and the out-
comes are generally what were experienced in Boston. For a variety of
reasons, approaches like Ceasefire are very difficult to sustain over time.

Targeted prosecution, involving special prosecution teams that deal
only with gang cases, typically have reduced caseloads and enhanced
investigation resources to prosecute gang activity. Potential federal prose-
cution of gun possession cases is also a suppression tactic that has been
used in recent years for gang suppression. Other jurisdictions have used
gang suppression strategies based on civil laws against assembly. The so-
called gang injunction provides for criminal sanctions for gathering in
groups in public. The intent is to deter a gang’s ability to act collectively
in public.

The popularity of gang suppression has less to do with its success and
more to do with the lack of resources in local communities to engage
other strategies. Over the longer term, traditional criminal justice inter-
ventions are unlikely to be successful in addressing the gang problem.
Arresting gang members typically does not remove the criminal activity
from the street. Others quickly take their place. Moreover, punishing
gang members does little to mitigate the risk factors that drive individuals
to gangs in the first place. It is really the same issue I have discussed
throughout this book—what is it about punishment that changes the
crime-related factors associated with gang involvement and criminality?

The path forward for reducing gang activity and involvement is a
balanced one, involving prevention, intervention, and suppression strate-
gies. This kind of an approach treats gang involvement and gang activity
as a public health problem and a criminal justice problem. Targeted sup-
pression tactics by law enforcement focus on the most serious, chronic
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gang members and involve arrest, prosecution, and incarceration. Preven-
tion and intervention strategies address the individual, family, school, and
community risk factors that exist among those at high risk of gang in-
volvement. Intervention and prevention policies are designed to mitigate
the risk and motivational factors that lead to gang involvement and en-
hance the protective factors that reduce the likelihood of joining a gang.
One of the more high-profile efforts at addressing risk factors is the
Harlem Children’s Zone (HCZ). The HCZ is a comprehensive program
that targets poverty, poor education, and poor health care at the neighbor-
hood level. The program’s primary goal is academic success through
creating a continuum of support that follows children from the early ages
through college graduation. The strategy of the HCZ is to engage an
entire neighborhood at a scale that transforms the culture of the commu-
nity, as well as the physical and social environment. At the same time,
supports are provided to families and the larger community to promote a
healthy family life and build community among residents, local institu-
tions, and stakeholders. The HCZ covers nearly one hundred blocks of
Harlem and served over 12,000 children and over 12,400 adults in 2013.
Evaluations have demonstrated HCZ’s success in the remarkable academ-
ic achievement of participants. The success of the effort is attributed to
providing early, comprehensive, continuous, and concentrated interven-
tions and having dynamic, energetic leadership.

One thing that is obvious from our discussion of drugs, guns, and
gangs is that the criminal justice “solution” to these problems is extraor-
dinarily limited. While it is important for law enforcement and the courts
to manage some of the drug problem, some of the gun problem, and some
of the gang problem, at the end of the day the evidence is clear that
treating each of these as a public health matter and, in turn, reducing the
demand for drugs, guns, and gangs will provide much better outcomes.
Again, crime can be understood in terms of the two key components of
motivation and opportunity. We got here by a primary focus on opportu-
nity reduction. If we do not address motivation—the circumstances that
drive demand for drugs, guns, and gangs—our efforts will continue to fail
to reduce crime, recidivism, victimization, and spending.
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JUVENILE JUSTICE
The Critical Opportunity

She was fifteen years old but had already lived a lifetime most people
would not wish on anyone. In a matter-of-fact tone, she spent thirty
minutes telling me about how she had been repeatedly raped by the males
in her extended family, including brothers, uncles, and her father. That
started when she was eight years old. She told me about her life on the
streets as a prostitute after she ran away from home at age eleven. How
she had used drugs to numb reality. She also stated that she had mental
health problems. As I sat across the table from her at the Brownwood
State School, a part of the juvenile prison in Texas, I was shocked by
what she had gone through at such a young age. But there was something
else that I saw, something more compelling, more profound, which I will
never forget. Her eyes were empty, vacant, lifeless. She was fifteen but
essentially already dead.

In 2003, I was one of several researchers involved in a nationwide
study estimating the frequency of mental illness in the U.S. juvenile
justice population. I headed up the Texas segment of this project. That is
what took me to the Brownwood State School and this little fifteen-year-
old girl. What officially got her to Brownwood were truancy and minor
property crimes. What really got her to Brownwood was that there is
nowhere else for her to go. She is the product of a variety of failures that
has resulted in our dumping hundreds of thousands of kids in a system
that is designed simply to keep them away from us.
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Predictably, this girl was one of the 65 percent of youth in America’s
juvenile justice system with at least one diagnosable mental illness.! We
also know there is a remarkably high incidence of neurocognitive impair-
ment among these youth due to normal developmental processes as well
as the impact of genetic and environmental conditions. Take those factors
and add to them that kids involved in or at risk of criminal involvement
tend to have poor academic achievement; come from troubled households
where there is a greater risk of abuse and neglect; grow up in disadvan-
taged, chaotic, and violent neighborhoods; are exposed to a variety of
environmental toxins, such as lead paint; do not have access to commu-
nity resources that stimulate normal psychosocial development; are often
enticed by the excitement of gang life and drugs; and many more risk
factors. In effect, we have nearly perfect incubators for creating juvenile
offenders, and we have very little in place to turn that around.

BACKGROUND OF THE AMERICAN
JUVENILE JUSTICE SYSTEM

The American juvenile justice system was originally designed with the
philosophy of parens patriae—literally, the state as parent. Its intention
was to “save” delinquent youth by creating a system separate from the
adult criminal justice system in order to divert them from the negative
effects of the criminal justice system, especially the consequences of
prison. The juvenile court and juvenile probation were developed to reha-
bilitate juvenile offenders with a presumption that the factors that brought
them into the system could be changed. This is not unlike the rehabilita-
tive ideal of the criminal justice system during the first half of the twenti-
eth century. However, several factors converged that resulted in the juve-
nile justice system becoming the criminal justice system for younger
offenders.

One of the consequences of the Warren Court’s concern with due
process was the likely inadvertent or unintended transformation of the
American juvenile justice system. Between 1962 and 1972, the Warren
Court handed down a number of decisions that provided substance to
various constitutional protections afforded criminal defendants. While
most of the attention of the court was on adult offenders, several deci-
sions targeted the juvenile justice system. In the case Kent v. United
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States (1966), Justice Abe Fortas wrote that research on the status of the
juvenile justice system showed “grounds for concern that the child re-
ceives the worst of both worlds; that he gets neither the protection ac-
corded to adults nor the solicitous care and regenerative treatment postu-
lated for children.”? Prior to this point, juvenile proceedings were rela-
tively informal, facilitating the more benevolent, rehabilitative approach
that characterized the juvenile court. One year after Kent, In re Gault
(1967) challenged the reality of juvenile proceedings and extended a
number of due process protections to juvenile defendants, including the
right to counsel, the right to confront and cross-examine witnesses, and
the privilege against self-incrimination. In 1970, the court in In re Win-
ship imposed the reasonable doubt standard of proof in juvenile prosecu-
tions, again rendering juvenile prosecutions much like adult prosecutions.

Many observers have noted that Kent, Gault, and Winship collectively
helped move the juvenile court from the benevolent, rehabilitative model
to something much more akin to a criminal court. As one expert stated,
they “transformed the juvenile court from a social welfare agency into a
wholly owned subsidiary of the criminal justice system.”3 As another put
it, the due process changes to the juvenile court had the effect of shifting
“the focus on juvenile court proceedings from identifying and eliminating
the behavioral causes of delinquency to holding juveniles more directly
accountable for the harm caused by their offenses.”* This began the tran-
sition of juvenile justice from parens patriae to just deserts, from rehabil-
itation to punishment. Fueled in part by a significant rise in juvenile crime
in the 1980s and early 1990s, especially violent crime, gun crime, and the
crack epidemic, states launched the “get tough” era for juvenile crime.
Phrases like “adult crime, adult time” and “accountability” guided policy
making.

Getting tough in the juvenile system had several components, includ-
ing harm-based, just deserts punishment, mandatory sentences, and man-
datory minimums, as well as more liberal laws for transferring juveniles
to adult criminal courts. By the year 2000, it is estimated that nearly two
hundred thousand juvenile offenders were being tried in adult criminal
courts for a variety of offenses, not all serious or violent. As the juvenile
justice system became increasingly harsh, mirroring the punishment-fo-
cused criminal justice system, communities became increasingly fearful
of youth, fueled in part by the claim by academics that there was an
emerging generation of juvenile “superpredators” who presumably roam
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the streets killing, raping, and maiming. Despite the fact that this was an
urban myth, the deed was done. Fear of youthful offenders worked its
way into lawmakers’ rhetoric and policy.

That fear spilled over into public schools, where zero-tolerance poli-
cies, use of metal detectors, drug-sniffing dogs, routine searches of per-
sons and lockers, and the increasing use of sworn police officers serving
as school “resource officers” resulted in the arrests of hundreds of thou-
sands of youth for relatively minor infractions like disorderly conduct,
truancy, and disturbing the peace, behaviors that may be more a result of
immaturity than criminality. For example, in 2013 in Texas, there were
113,000 truant juveniles who had criminal charges filed against them in
adult court for failure to attend school.

This massive increase in the removal of youth from mainstream
schools to the juvenile justice system substantially widened the net of
those who ended up in juvenile courts and corrections. The juvenile jus-
tice system became the day-to-day first choice for student misconduct
rather than the last resort. Apparently it is easier for school officials to
simply call the authorities rather than to try to address the problem when
it arises. This appears to be how truancy has been handled in Texas (until
September 2015, when the Texas legislature decriminalized truancy).
What those school officials who simply call the police fail to appreciate is
that once a kid enters the juvenile justice system, there are many direct
and collateral consequences that dramatically increase the likelihood of
returning to the juvenile justice system and then eventually entering the
criminal justice system.

Reliance on incarceration has increased significantly over time in re-
sponse to changes in punishment policies in the juvenile justice system.
Between 1985 and the late 1990s and early 2000s, the number of youth
who were incarcerated in juvenile facilities increased by about 65 per-
cent. However, after peaking in the early 2000s, youth incarceration de-
clined. Today about one-quarter of cases adjudicated delinquent (con-
victed) result in out-of-home placement (incarceration). That is down
from 31 percent in 1985. The majority (60 percent) of adjudicated cases
are sentenced to probation.

Despite this decline, we lead the world in the use of incarceration for
youthful offenders. The juvenile incarceration rate in the United States is
roughly six times that of the Netherlands, seven times that of the United
Kingdom, twelve times that of Australia and Germany, over sixteen times
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that of France, twenty-seven times that of Italy, seventy-five times that of
Finland and Sweden, and three hundred times that of Japan.>

For a variety of reasons, we have turned the American juvenile justice
system into the dumping ground for problem children. Juvenile lockups
have become the de facto repository for youth for whom we have few
other options. Looking through the typically extensive files of the kids we
interviewed in the project I referenced earlier confirmed for me the stark
reality of how these kids get to juvenile detention. These files were full of
neglect, sexual abuse, physical abuse, poverty, violence, bad parenting,
cruelty, broken homes, psychiatric comorbidity, and drug use, often start-
ing in the preteens with sniffing glue, paint, and gasoline and then gradu-
ating to drugs. Running away from home and truancy were nearly univer-
sal. Learning disabilities, attention deficit disorders, and hyperactivity
disorders were more likely than not. Male and female prostitution served
as a means of making money while on the street. Not to mention crime,
where adolescents and teens have adult-sized rap sheets, detailing dozens
of arrests, previous detentions and probations, and continued high risk of
reoffending.

How have we let these kids get in such bad shape at such a young age?
How do these kids get to the point of being locked up? There is plenty of
responsibility to go around. Parents and families, schools, communities,
public health and mental health, the justice system, just to name a few.
Parents provide the genetic tendencies and initial environment that set in
motion a trajectory of either success or disaster. What parents provide
genetically and what they do in terms of child rearing have profound
consequences for the near term and the long term. The extent to which
schools are able to socialize, educate, or provide vocational training sub-
stantially affects which road a kid goes down. The extent to which com-
munities have the capacity and resources to assist with child rearing and
caretaking can mitigate or aggravate a difficult situation. The failure of
public health to address a variety of life-changing conditions, physical,
mental, and cognitive, is fundamental. Then there is the failure of the
juvenile justice system on multiple counts.

How can we have kids that act so badly, so far from what we would
consider normal? How can children engage in such shocking behavior
when they should be at home reading Harry Potter or helping pick out a
Christmas tree? How do we have kids in detention for sex offenses when
they are barely old enough to have sex? It’s because many of these kids
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are the throwaways. Many are the ones who perpetually fall through the
cracks. And when they enter the justice system, the prognosis simply
worsens. “Adult crime, adult time” might get some folks elected, but it is
probably the most harmful path we could take.

THE AMERICAN JUVENILE JUSTICE SYSTEM TODAY

There were nearly 1.3 million juvenile arrests in the United States in
2012. Only about 5 percent of those were for serious violent crimes such
as murder, rape, robbery, and aggravated assault. About one-quarter of
the arrests were for felony property offenses (burglary, theft, and motor
vehicle theft). Eighteen percent were drug and alcohol related, and an-
other quarter were for simple assault and disorderly conduct. ©

Juvenile offenders are responsible for a relatively small share of over-
all crime, representing 11 percent of all arrests. Juveniles commit a larger
share of property crimes (20 percent) and are responsible for nearly one-
quarter of arrests for robbery. The typical juvenile offender is male, al-
though females represent just under one-third of all juvenile arrests. Two-
thirds of juvenile arrestees are white.’

The majority of arrested juvenile offenders were referred to juvenile
court. The juvenile justice systems in most states allow some discretion in
whether a juvenile arrest is referred to court or handled within law en-
forcement agencies. Sixty-eight percent of the 1.3 million arrests in 2012
were referred to juvenile court, 22 percent were handled at the law en-
forcement level, and 7 percent were sent to adult criminal court. $

A minority of arrested youth who have been referred to court are
detained prior to the disposition of their cases (20 percent). The percent-
age is a bit higher for cases involving violent crimes and a bit lower for
property crimes. In addition to the detention decision, there is the deci-
sion about formal or informal processing of the case. Formal disposition
involves filing a petition asking a judge to make a formal ruling in a case.
Formal disposition will result in a finding of delinquent or not and, if so,
imposition of sanctions. Informal disposition bypasses the petition and
the formal ruling, presumably providing more flexibility in processing the
case. Prior to the get tough era, the majority of cases (54 percent) were
handled informally. Today the majority (56 percent) are handled formal-
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ly, and the majority of those cases (65 percent) result in a finding of
delinquency (i.e., a conviction).

Sanctions include out-of-home placement (incarceration), probation,
or some other sanction (e.g., restitution, fine, community service, or treat-
ment and counseling). Cases that are not formally petitioned can result in
probation as well as other sanctions, as can cases that were petitioned
where the juvenile is not found delinquent.

In 2010, there were 112,600 convicted youth sentenced to out-of-
home placement. The majority of juveniles incarcerated are male (87
percent) and minority (68 percent). Blacks make up 41 percent of com-
mitted youth, followed by whites (32 percent) and Hispanics (22 percent).
Another way of looking at this is in terms of incarceration rates, which
adjust for population. The white juvenile incarceration rate is 128, mean-
ing there are 128 white kids incarcerated per 100,000 white youth in the
United States. The black rate is 606, and the Hispanic rate is 228.°

While we might think that juvenile incarceration is reserved for the
worst offenders, the reality is often the opposite. The majority of youth
who are incarcerated are confined for a nonviolent offense. Only about
one-quarter are locked up for a major violent crime such as murder, rape,
robbery, or aggravated assault. Forty percent are in prison for technical
probation violations (i.e., violating the conditions of their probation and
being revoked to incarceration), low-level property crimes and drug pos-
session, and status offenses such as truancy and possession of alcohol.

In 2010, there were 260,300 juveniles sentenced to probation. The
likelihood of an adjudicated juvenile being sentenced to probation was
higher for white youths. The percentage of cases sentenced to probation
has remained stable at roughly 60 percent for the past twenty-five years. 10

What we do not have are good numbers on who and how many are
given alternative sanctions, such as treatment and counseling. We do
have outcome measures of recidivism however, and we turn to that next.

WHAT HAVE WE ACCOMPLISHED?
As we look back at the tough-on-crime path taken by the juvenile justice

system, we must ask the same question we asked of the adult version of
crime control. What has this accomplished?
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The news is not good. First, the United States spends about $6 billion
annually on juvenile corrections.!! To make matters worse, various meas-
ures of recidivism indicate extraordinary high levels of reoffending for
youth released from juvenile correctional custody. Rearrest rates vary
from a low of 40—60 percent after one year of release up to 75-90 percent
for those released for three years and more. Reconviction rates are equal-
ly troubling, ranging from 40 to 60 percent for those released for one
year, up to 60—85 percent for those released for three or more years. 2
Subsequent analyses show that the worst outcomes are for youth in secure
detention (juvenile prison). Intensive home-based programs had better
outcomes than institutional lockups.

To make matters worse, we must remember that recidivism is a meas-
ure of official reoffending, meaning the police know about the offense
and make an arrest. Again, about 50 percent of crimes are not reported to
police, and for those that are reported, many do not result in an arrest.
Fewer than 50 percent of reported violent crimes lead to an arrest, and
roughly one in five reported property crimes results in an arrest.

The recidivism statistics are troubling for many reasons, not the least
of which is that the failure to effectively intervene at the juvenile level
has substantial consequences for the criminal justice system. Over 50
percent of all adult offenders have official records of police contact as
juveniles. In other words, the majority of adult offenders were juvenile
offenders. The failure to interrupt the offending cycle at the juvenile level
effectively creates a pipeline into the adult system.

The picture is a bit less bleak if we consider that the majority of
juvenile offenders cease offending by age eighteen; approximately 30—40
percent of juvenile offenders reoffend after age eighteen. So a primary
concern is with those who do not cease offending and simply graduate
from the juvenile justice system to the criminal justice system.

We now turn to a brief discussion of the criminogenic or crime-related
factors associated with juvenile offending. When we consider the com-
plexity of factors related to juvenile crime, it should not be surprising that
recidivism rates are so high.
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WHY KIDS COMMIT CRIME

There are many factors that come into play in understanding crime, and
the situation is troubling when we focus on juveniles. We often hear
references to kids being immature and therefore making stupid decisions
or being easily persuaded by the wrong kinds of friends or even testing
boundaries. These simple explanations belie the complexity of behavior,
especially when we consider the variety of mental health, developmental,
neurocognitive, and environmental influences implicated in juvenile
crime.

Mental lliness

Research on mental illness in the juvenile justice system converges with
estimates of around 65—70 percent of youth meeting the criteria for at
least one mental health diagnosis. Eighty percent of those who met crite-
ria for at least one disorder actually met the criteria for two or more. In
fact, 60 percent of those with at least one disorder were diagnosed with
three or more mental health disorders. Substance abuse disorders are
common comorbid diagnoses. Nearly two-thirds of juveniles with a men-
tal health disorder also met the criteria for a substance abuse disorder.
Disruptive disorders such as conduct disorders and substance abuse disor-
ders are the most common (nearly 50 percent), followed by anxiety disor-
ders (one-third) and mood disorders (20 percent). 3

Post-traumatic stress disorder (PTSD) is an anxiety disorder associat-
ed with experiencing one or more traumatic events. Symptoms range
from internalizing disorders, such as depression and anxiety, to external-
izing disorders like aggression, oppositional defiant disorder, and conduct
disorder. In one study, over 90 percent of youth in the juvenile justice
system had experienced one traumatic event, 84 percent had experienced
more than one, and nearly 60 percent had been exposed to six or more
traumatic events.!* The most common forms of trauma are witnessing
someone getting seriously hurt or killed, being threatened with a weapon,
and being in a situation where physical harm or death seemed likely to
happen. Youth who have experienced significant trauma may develop
difficulties self-regulating and engage in impulsive behaviors. PTSD is
common among juvenile offenders, occurring at rates three to ten times
that in the nonoffending juvenile population. Comorbidity is also very
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common among youth with PTSD. Over 90 percent of youth with PTSD
in the justice system had at least one co-occurring psychiatric diagnosis.
Substance abuse is the most common among juvenile offenders with
PTSD. Moreover, having a psychiatric disorder increases the odds of
acquiring PTSD.

Girls are at a substantially higher risk of a mental disorder. Eighty
percent of girls, compared to 67 percent of boys, met the criteria for at
least one disorder. Much of that difference is the higher incidence of
internalizing disorders among girls, such as anxiety and mood disor-
ders. !>

Comorbidity of psychiatric disorders is also predictive of enduring
criminality. Juvenile offenders who persist into adulthood tend to have
more psychopathology and comorbidity as youth than those juvenile of-
fenders who cease offending while still juveniles.

Neurobiological Factors

Recent research and advances in the areas of neurobiology, neuroimag-
ing, neuropsychology, genetics, and endocrinology, among others, is pro-
viding a better informed but more complex picture of various develop-
mental and genetic risk factors associated with antisocial behavior and
criminal offending. While we may want to keep explanations of why kids
go bad simple, the reality is that crime in general, and juvenile crime in
particular, is a result of a complex mix of factors. Genetic predisposition;
deficits in the frontal, temporal, and cortical regions of the brain; neuro-
psychological deficits such as verbal, spatial, and executive abilities; hor-
monal imbalances; and the interaction of many of these conditions with
environmental influences all contribute to criminal offending. Neuro-
psychological impairments characterize antisocial and violent offenders.
Research is indicating that such neurocognitive impairments may be how
genetic and psychosocial factors lead to antisocial behavior. Very briefly,
here is what the current scientific evidence shows.

Research suggests that the magnitude of the genetic influence on anti-
social and criminal behavior is in the 40—60 percent range, but it varies
considerably. The primary point is that heredity matters, but it seems to
matter more in adolescence than childhood and more for aggressive than
nonaggressive offending. Moreover, researchers have determined that
multiple genes are involved in the risk of antisocial behavior and that
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interaction of genes with environmental factors is important in under-
standing juvenile crime. 10

Neuroimaging research has provided a clear and important link be-
tween juvenile crime and brain abnormalities and impairments. Those
areas of the brain that are implicated in crime include the amygdala, the
temporal lobe, the orbitofrontal/ventromedial and medial prefrontal cor-
tex, as well as the anterior and posterior cingulate. These areas of the
brain are involved with development of the capacity for empathy, pro-
cessing reward and punishment information, moral reasoning, developing
inhibitory responses, emotional regulation, and fear conditioning, among
others. The behavioral consequences of deficits and abnormalities in
these areas of the brain may lead to a reduction in empathy for victims of
crime; difficulty inhibiting impulsive behavior, including violent behav-
ior; difficulty regulating emotions, including anger; difficulty understand-
ing cues in the environment; poor reasoning and decision making; and an
inability to learn from punishment.

Juvenile offenders and youth with crime-related psychopathology
such as conduct disorder tend to also exhibit intellectual deficits, impair-
ments in executive functioning, attention difficulties, and problems with
emotional processing. One-third of kids in the justice system have a diag-
nosed learning disability (compared to 5 percent in the general popula-
tion). Lower verbal and spatial 1Q are characteristic of antisocial youth.
Executive functioning refers to cognitive processes that include goal set-
ting, planning, analyzing, goal-directed activity, response inhibition, self-
monitoring, and understanding consequences, among others. Executive
functioning, which is associated with the prefrontal cortex of the brain,
has significant implication for antisocial behavior, especially matters of
impulse control and risk assessment. Research has also found attention
deficits and problems processing emotions among juveniles with psycho-
pathic traits. Moreover, juvenile offenders with more extensive neurocog-
nitive and psychosocial impairments are substantially more likely to con-
tinue offending into adulthood compared to mildly or moderately im-
paired juveniles, who are more likely to cease offending as children or
adolescents. In particular, those young offenders who persist into adult-
hood are found to have a lower verbal 1Q, suffer more abuse and neglect,
and have a higher prevalence of attention deficit hyperactivity disorder
(ADHD) than those kids who cease offending as adolescents.
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Psychophysiology also plays a significant role in criminal offending.
Under arousal, such as low resting heart rate and abnormal skin conduc-
tance activity, as well as abnormal electrical activity in the brain (meas-
ured by an electroencephalogram), are found among youth with conduct
disorder and are predictive of antisocial behavior.

Hormonal Imbalances

Intuition tells us that hormones play a role in juvenile antisocial behavior,
and science confirms the role of two systems of hormones: cortisol,
which is associated with the fear and stress response, and testosterone,
which is involved in reward seeking and dominance. An imbalance in
cortisol and testosterone, resulting in reduced levels of the former and
increased levels of the latter, has been found in antisocial youth. The
behavioral implications are low avoidance of harm, low self-control, de-
creased fear, more aggressive behavior, and reduced sensitivity to punish-
ment and its threat.

This mental health, neurobiological, physiological, and hormonal evi-
dence is relatively new in the juvenile-crime literature. There is much that
needs to be done, such as obtaining estimates of the prevalence or fre-
quency of various conditions, disorders, and impairments. We do know
that the majority of youth suffer from psychiatric disorders, substance
abuse disorders, cognitive disorders, and functional impairment. We
know much less about the prevalence of specific conditions, in part be-
cause the juvenile justice system has been largely focused on punishing,
not treating. Determining or diagnosing such conditions is not all that
relevant to punishment.

Family and Parenting

Family structure and parental behaviors have substantial impacts on
neurological and neurocognitive development, antisocial behavior, and
criminal offending. For a variety of reasons, children raised in a house-
hold that consists of both biological parents are at lower risk of antisocial
behavior and criminal offending than youth raised in other family struc-
tures, such as with a stepparent, cohabiting couple, foster parents, and so
forth.
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Parental behavior has a substantial effect on the risk of antisocial
behavior and criminal involvement of youth. As one noted scientist
argues:

Mistreatment of children in the form of physical abuse, emotional
abuse, or neglect is a common societal problem estimated to affect
more than 12% of all children. . . . Further, the detrimental effects
extend to the cognitive and affective developmental domains. Neuro-
logically, childhood exposure to abuse has produced a variety of defi-
cits including problems in executive functioning that include the abil-
ity to synthesize and categorize information, delays in language acqui-
sition leading to learning disabilities, and problems of self-regulation
and impulse control. 7

Harsh and uninvolved parenting, often leading to what is known as at-
tachment disorder, leads to chronic anger, low self-control, and hostile
attribution bias, a cognitive bias that causes one to be suspicious of oth-
ers, presuming they have negative or hostile intentions. Hostile attribu-
tion bias has been consistently linked to aggressive behavior.

Neighborhood and Community

Peers are an important environmental risk factor. Juvenile crime is largely
social behavior, often involving groups of offenders. Gang membership
typically results in more offending, more serious offending, and longer-
term offending than similar youth who do not belong to a gang. Gangs are
attractive to some youth because they provide things that kids may be
lacking in their day-to-day lives, such as social and emotional support,
protection, and money.

Schools are associated with the risk for juvenile offending. Poor aca-
demic achievement, poor school attendance, detachment from school, and
lack of interest in education are characteristic of youth involved in crime.
Nearly one-half of kids in the justice system are performing below their
age-appropriate grade level. Does this mean that schools are responsible
for delinquency? Only partly. Attention deficits, hyperactivity, intellectu-
al deficiency, cognitive problems, and mental health problems are all
associated with juvenile crime and academic performance. Thus, many of
the risk factors that youth bring to the table do not typically originate in
school; however, they can be and often are aggravated there. Schools
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appear largely unwilling and ill equipped to do much about these risk
factors in terms of prevention, identification of problems, or interventions
to mitigate their severity and impact. This is unfortunate since school
failure substantially exacerbates the risk of criminal involvement.

There are other ways in which schools influence criminality. The dem-
ographic composition of students and the location of the school (rural,
suburban, and urban) influence the likelihood of juvenile crime. So do the
social organization of schools, school culture, discipline management
policies, and class size. The location, organization, culture, and policies
of some schools actually promote offending. Juvenile offending can be
expected to be higher, all else being equal, if a school culture supports
deviant behavior; if the social organization inhibits social control of the
students; if a school is located in a disadvantaged, urban area; and if
discipline policies are viewed by the students as unfair and arbitrary.

Community/neighborhood disadvantage and disorganization contrib-
ute significantly to juvenile criminal involvement. The fact that many
underprivileged youth lack legitimate opportunities for employment, lack
social integration and social control feed into the appeal and prevalence
of crime and gang activity. Poverty is linked to a variety of neurodevelop-
mental problems and deficits, including executive function, memory,
cognitive control, and language skills. There is a strong correlation be-
tween poverty and poor parenting and child neglect and abuse, as well as
prenatal exposure to alcohol and tobacco. The combination of poverty
and neglect and abuse is related to an increased prevalence of develop-
mental delay, ADHD, PTSD, conduct disorders, anxiety disorders, and
personality disorders, among others. Poverty also exposes kids to noxious
elements like lead paint, violence, and trauma. In effect,

abuse and neglect, combined with prenatal insults to normal brain
development, both of which are more common in lower-SES environ-
ments, lead to early predisposition to antisocial behavior which, with
the right genetic profile, may reach psychopathic/sociopathic propor-
tions. . . . Thus, this study, along with many others that have looked at
the neurobiological consequences of abuse and neglect, shows that
children who suffer early socioemotional deprivation can indeed de-
velop a number of the neurobiological abnormalities seen in psychopa-
thy. 18
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Knowing what we do know is quite informative in terms of elaborat-
ing the complexity of crime. It goes a long way in terms of better under-
standing how genetic and developmental vulnerabilities interact with and
play out in different environments. It also helps us better understand why
punishment is ineffective for most youthful offenders. While the research
indicates that punishment severity does not deter adult offenders, this is
even more the case for juvenile offenders. When the majority of youth in
the juvenile justice system have a diagnosable mental illness and a variety
of neurodevelopmental deficits and impairments, it seems rather naive to
assume that the threat of punishment or actually experiencing punishment
would deter future offending. If kids do not fully comprehend the conse-
quences of their actions, if they lack self-control and self-regulation, if
they are desensitized to punishment, how much sense does it make to
pretend that punishment should change their behavior? Thus, simple solu-
tions like enhanced punishment or combative strategies like boot camps
and Scared Straight encounters are doomed to failure.

What we know today about juvenile crime provides direction to prac-
titioners and policy makers. What we know and what we will continue to
discover provides the tools to develop prevention and intervention strate-
gies to effectively reduce juvenile crime and the likelihood that juveniles
will simply move from juvenile justice to criminal justice. For example,
research shows that juvenile offenders who persist into adulthood tend to
have profound neurocognitive and psychosocial impairments. Failure to
properly assess/diagnose and intervene early simply postpones what in
many cases becomes inevitable.

CULPABILITY

The age of responsibility in the United States is the minimum age at
which a youth can be held legally responsible for his or her criminal
actions. The age of responsibility varies by state but is most typically age
seven, sometimes eight or ten. Age seven is essentially the lowest age of
responsibility in the world, and only a handful of predominately English-
speaking countries have relatively low ages as well, such as eight (Scot-
land) and ten (England and Wales, Australia, New Zealand, Ireland). One
of the important consequences of such a low age of legal responsibility is
that it puts the justice system in the position of being the primary set of
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individuals and agencies responsible for dealing with juvenile misconduct
quite early on in a kid’s life. Governments that have higher ages of legal
responsibility are motivated to develop and maintain agencies and institu-
tions other than the justice system for addressing juvenile misbehavior.
So, in effect, U.S. juvenile justice laws and policies have by default made
the juvenile justice system the front line for dealing with the behavioral
problems of children and adolescents, as well as teenagers.

The parts of the human brain that are responsible for moral reasoning,
decision making, impulse control, empathy, and understanding conse-
quences, among other things, are not fully developed until the early to
mid-twenties. Thus, the normal development of the brain has conse-
quences for behavior, sometimes behavior that is criminal. That in combi-
nation with mental illness, as well as the variety of influences that con-
tribute to further neurological, intellectual, and psychological deficits and
disorders, raises the issue of criminal culpability for at least some juvenile
offenders. How can we consider a youth, who by the sheer fact of being
young is thus functioning with an underdeveloped frontal lobe, to be as
criminally responsible as a fully functioning adult? How can we hold that
same kid who also has significant neurological impairment or significant
mental illness fully responsible for the crimes he or she commits? And
how can we then convict and punish them as if they have behavioral free
will?

Criminal responsibility in the law is largely a matter of knowing the
difference between right and wrong. One is generally responsible for a
criminal act if that person knows that what he or she did is wrong. How-
ever, there is an inherent flaw in that logic when it comes to juveniles. As
three of the leading experts on the cognitive and psychosocial develop-
ment of youth conclude:

Even though adolescents may exhibit intellectual and cognitive abil-
ities comparable to adults, they do not develop the psychosocial matur-
ity, ability to exercise self-control, and competence to make adult qual-
ity decisions until their early 20s. The “immaturity gap” represents the
cleavage between cognitive maturity—the ability to distinguish right
from wrong—which reaches near adult levels by age 16, and adoles-
cents’ psychosocial maturity of judgment, risk assessment, and self-
control, which may not emerge fully for another decade. 1
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A youth may know that a particular act is wrong but, at the same time,
may not be able to control it.

Finding individuals culpable, blameworthy, or responsible for a crime
seems necessary on moral grounds in order to extract revenge, in order to
punish them. We are on considerably less firm moral ground when we
punish someone who is not able to control their behavior or has dimin-
ished capacity for doing so. But that is precisely what we have been
doing. Tough-on-crime policies for juvenile offenders have sidestepped
the issue of moral blameworthiness in favor of an approach that often
fails to ask questions about mitigating circumstances like low 1Q, neuro-
cognitive impairments, or mental illness. We have taken the approach of
lumping kids into categories of more or less dangerous and proceeding
with proportional amounts of punishment.

The point is not to excuse bad behavior. Crime is harmful to individu-
al victims as well as to communities. Rather, the point is to appreciate the
potential deficiencies and impairments that juvenile offenders may bring
into the courtroom, to identify them, and to develop strategies to effec-
tively address them. The U.S. Supreme Court has pierced the veil of this
argument by ruling that juveniles are more vulnerable to negative, outside
pressures and have an underdeveloped sense of responsibility. For that
reason, the court held in Roper v. Simmons, 543 U.S. 551 (2005), and
Graham v. Florida, 560 U.S. (2010), that juveniles may not be sentenced
to death or life without parole. Beyond that, the high court essentially has
been silent regarding juvenile culpability or criminal responsibility and
punishment.

Consider the life of Jacob Ind, who was a subject of a PBS Frontline
episode.?0 At age fifteen, Jacob killed his mother and stepfather as they
slept. His plan was to then commit suicide. The murders were in part a
consequence of years of physical, psychological, and sexual abuse by his
parents. Apparently, Jacob began thinking about killing them when he
was twelve years old, as he saw no other way out of the persistent, long-
term abuse. His stepfather sexually abused Jacob and his brother in the
bathroom in their home. He would come up behind him, hit him in the
face, and throw him into the bathroom. He would then tie him up and
sodomize him. Jacob’s mother repeatedly emotionally abused him by
making it clear that she hated him. Jacob stated that his mother’s emo-
tional/psychological abuse was more harmful than his stepfather’s sexual
and physical abuse.
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Jacob seemed to not understand the gravity of what he had done. He
stated that he didn’t think they’d feel any pain and that he didn’t think
anyone else would be affected by what he did. “I remember I was sitting
in the police station—and this is how out of touch with reality [ was. [ had
a small amount of marijuana, like an eighth of an ounce, in my bedroom.
And I'm telling my brother, “You got to get the marijuana or else I'm in
trouble.” I’'m arrested for first-degree murder and I don’t think I’'m in
trouble.”2!

Jacob was convicted of two counts of first-degree murder and sen-
tenced to mandatory life without parole. It is clear that he committed a
horrific crime. But is it just, moral, right to hold him totally responsible or
culpable for this crime?

It is time we confront these questions of culpability. In so doing, we
need to weigh or balance the emotional against the pragmatic. Yes, hun-
dreds of thousands of juvenile offenders have entered the juvenile justice
system, some for very serious crimes and many more for less serious
offenses. If we do not recognize these factors that mitigate culpability, we
likely will continue down the road of trying to punish the crime out of
juvenile offenders, failing at that effort, unnecessarily placing individuals
in harm’s way to become victims of crime, keeping the pipeline into the
criminal justice system flowing at a healthy rate, and wasting huge sums
of money.

JUVENILE JUSTICE REFORM

The bigger picture of understanding why kids commit crime is a complex
matter. We are dealing with youth who are in the process of psychosocial
development, many of whom suffer from a variety of mental health prob-
lems and neurodevelopmental deficits and functional impairments. The
path forward requires sophisticated solutions, not Band-Aids. It requires a
radical reinvention of how we deal with youth and crime.

Incarceration

For those kids who have committed horrific, violent crimes and for those
who are chronic offenders for whom behavior change is unlikely, there is
simply separating these offenders from society. These kids are high risk
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and dangerous, and the priority is public safety. That is not to say that
intervention is off the table, just that it probably needs to occur in a secure
environment, as undesirable as that is as a therapeutic setting. And we
need to adjust our expectations for the longer-term outcomes for the
youth we incarcerate. Juvenile incarceration should be the last choice. It
should be used very selectively since the evidence is clear that longer-
term outcomes for youth who are detained in either jail or juvenile prison
are bleak. Recidivism is uniformly higher for these youth, as is continua-
tion of criminal offending as an adult. Moreover, the longer-term educa-
tional and employment outcomes for youth who are detained are quite
negative.

There has been a substantial reduction in juvenile incarceration in the
past ten years or so. As is the case with the criminal justice system, state
governments pay for incarceration, thus much of this reduction is due to
the 2008/2009 recession as states sought ways to reduce spending. Re-
ductions in juvenile incarceration have also been accomplished by fund-
ing formulas in some states that require local jurisdictions to pay the state
for youth they send to secure detention. It appears that such funding
requirements serve as a disincentive for simply dumping problem kids in
state detention facilities.

The evidence indicates that the policy going forward should substan-
tially deemphasize incarceration. Secure detention should be reserved for
those who are so dangerous that there is no other reasonable way to
manage the risk of harm. The funding formulas in place in states like
Ohio, Wisconsin, and Illinois that attach a local financial consequence for
sending youth to state-run institutions should help deter dumping kids by
simply passing on the problem to the state.

At the same time, secure detention facilities need radical rethinking.
The advantages of small, local, treatment-oriented secure detention facil-
ities are compelling. Local facilities allow for engaging families in the
process. If the goal of detention is to incapacitate—that is, to separate an
offender from potential victims—it is appropriate to aggressively attempt
to address the circumstances that brought youth to the system in the first
place. The vast majority of these youth will be released, so we need to
consider how we can minimize the risk of their reoffending when re-
leased. Much of the answer is behavioral change.

Missouri implemented substantial changes to its training-school sys-
tem in the 1980s. Officials closed the training schools and built regional
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facilities with a continuum of services, including treatment in nonsecure
settings, nonsecure group homes, moderately secure facilities for those
who need that level of control, and secure facilities. All of these have a
treatment/rehabilitation focus, and none is larger than fifty youth. Each
youth is assigned a case manager who stays with that youth from entry
through aftercare and reentry to the community. The fact that the facilities
are decentralized allows families to be involved in the rehabilitation pro-
cess and development of reentry plans. They are small, flexible, and
tailored to the needs of the youth. Evidence shows that kids coming out of
these facilities have some of the lowest recidivism rates in the nation.
Reportedly, 8 percent of youth reoffend, and 8 percent reoffend as adults.

Diversion

Research documents that the deeper a youth penetrates the juvenile jus-
tice system, the greater the negative effect. In fact, simple involvement
with juvenile court proceedings can be crime producing. It appears that
the reasonable path is greater informal processing of youth, minimal con-
tact with the juvenile court, and diversion of as many youthful offenders
as possible. The evidence supports a policy path designed to effectively
intervene and mitigate the criminogenic conditions, situations, impair-
ments, and deficits that bring youth to the juvenile justice system in the
first place but to do so in noninstitutional settings. What that looks like
will be briefly sketched out here.

First of all, decision makers in the justice system need to dramatically
ramp up the process of assessing risk and criminogenic needs. This is
particularly complex from a clinical perspective, requiring not only so-
phisticated, validated risk- and need-screening instruments but also ramp-
ing up the expertise of individuals involved in assessing and diagnosing
conditions, deficits, and impairments. This cannot just be guesswork or
based on brief self-reporting by juvenile offenders. If we are serious
about addressing and changing why kids commit crimes, we need to get
serious about proper assessment and diagnosis.

Diversion programs for juveniles include a variety of alternative or
diversion courts. Teen courts, which number around twelve hundred to-
day, are designed for lower-risk juvenile offenders. Teen courts consist of
teens in the roles of judge, prosecutor, defense lawyer, and jury, all acting
in mature, responsible ways. The typical outcome of a case referred to
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teen court is some kind of sanction, perhaps community service or restitu-
tion. The unique feature of teen court is peer justice, kids sanctioning
kids. The evidence, although not plentiful, suggests that teen courts sig-
nificantly reduce recidivism and avoid getting youth involved in juvenile
court and juvenile corrections. 22

Juvenile drug courts are also a popular alternative to juvenile court
and juvenile corrections. Modeled after the adult version, juvenile drug
courts provide a balance of accountability and compliance with substance
abuse treatment, mental health services, education, job training, case
management, and so on. Compliance is enhanced by swift, certain, and
graduated sanctions. Research indicates that drug courts are effective at
reducing recidivism and drug use. However, as is the case at the adult
level, juvenile drug court capacity is extremely limited, so few juveniles
have the opportunity for this type of diversion.

Probation is the most common form of diversion for juvenile offend-
ers, and juveniles who are formally as well as informally processed may
be sentenced to probation. Probation is an opportunity to manage the risk
of reoffending and provide community-based treatment to address those
deficits and impairments that are related to behavioral problems and
criminal offending. Probation is supervised, conditional release to the
community. If a youth on probation violates one or more of the conditions
of probation, he or she is subject to revocation to detention. Revocation is
one of the primary ways that kids get incarcerated. In 2012, 50 percent of
the youth incarcerated in the Texas Juvenile Justice Department were
probation revocations. In 2012, 50 percent of juveniles who received a
deferred prosecution disposition (which is a form of probation) were
rearrested for a new offense during their period of supervision. Nearly
two-thirds of juveniles sentenced to what is called adjudicated probation,
which is a sentence after conviction, were rearrested for a new offense
while on probation. These juvenile probation rearrest statistics are several
times the rates for adult probationers, indicating a tougher, higher-risk
juvenile probation population, less effective strategies for reducing juve-
nile offender recidivism, or both.

Research has identified a number of highly effective and cost-efficient
intervention programs for juveniles on probation. Those at the top of the
list include functional family therapy (FFT), multidimensional treatment
foster care (MTFC), multisystemic therapy (MST), and aggression re-
placement therapy (ART). These interventions tend to focus on the bigger
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picture of behavioral problems by engaging not only the youth but also
their families or foster parents and other social systems with which youth
are involved.

The Washington State Institute for Public Policy has compiled an
inventory of effective interventions as well as cost-benefit estimates.
These include programs and treatment for the juvenile justice population,
overall child welfare interventions, pre-K to twelfth-grade education pro-
grams, children’s mental health, and general prevention programs for
children and adolescents. The inventories of effective programming also
include things like cognitive-behavioral therapy, case management, so-
cial-skills training, academic training, mentoring, and so on. The point is
that today there is a wide array of effective and cost-efficient interven-
tions, strategies, and programs that reduce juvenile offending and reduce
the risk of youth getting involved in juvenile crime. Where we fail is in
implementing these programs. Substantial problems include lack of fund-
ing, lack of adequate capacity, improper implementation, inexperienced
and ill-trained staff, and failure to monitor and evaluate interventions
over time and make appropriate corrections. As is the case with many
interventions for adult offenders like drug courts, the programming ef-
forts are largely symbolic.

The justice system also needs to keep up with advances in treating
neurocognitive deficits and impairments. Research is continually advanc-
ing interventions designed to promote neuroplasticity, the process of
changing neural pathways and synapses. These changes involve retrain-
ing or rewiring the brain to compensate for impairments as a result of
physical and emotional trauma or other genetic and environmental
circumstances.

It is critically important that individuals in the juvenile justice system,
including probation officers, judges, prosecutors, defense attorneys, case
managers, and so forth, all understand and recognize the various ways
that the deficits and impairments that many youth bring to the juvenile
justice system affect their behavior. Many of the problems we discussed
above have important implications for things like compliance with proba-
tion conditions or requirements for participation in drug court. What may
look like indifference or acting out may in fact be a consequence of an
identifiable mental or neurological problem. Those individuals who en-
gage with youth in the justice system need to change how they respond to
noncompliance. While swift, certain, and graduated sanctioning for rule
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violations may work for some, they may not work for all. When sanction-
ing does not seem to work, when a kid repeatedly violates conditions of
probation or drug court rules, it may be that the kid is not simply criminal
but lacks the capacity to understand the consequences of his or her behav-
ior or is desensitized to punishment. In that case, continued sanctioning
may be ineffective. If that scenario plays out like it has in the past, the kid
eventually will be placed in secure detention. That is probably the worst
outcome.

One overarching theme is that dealing with youth criminality can be
very complex. There can be a variety of situations, conditions, disorders,
and deficits that play roles in a youth’s criminality. The easy solution is
secure detention, but all that does is delay the inevitable. Kids generally
do not get better in lockup, and the vast majority will be released. Our
decisions in the moment place others at risk down the road. If we do not
intervene and at least attempt to address the relevant criminogenic fac-
tors, we are simply passing the problem on to someone else. The “some-
one else” is often future victims and the criminal justice system.

If that is not persuasive, consider the cost: Every time a kid enters the
juvenile justice system, the cash register rings. If we fail to address juve-
nile criminality and a youth graduates to the adult system, the costs keep
mounting. It is not difficult to spend hundreds of thousands of dollars on
a juvenile who starts engaging in criminal activities early and continues
well into adulthood. By the time a career criminal is done, it is not that
hard to see an economic impact of that career well into the millions if we
consider direct juvenile and criminal justice costs, victim costs, commu-
nity costs, lost productivity, and other factors.

Decision Making

The front end of the processing of juveniles arrested for criminal offend-
ing is particularly important for diversion. The majority of juveniles who
have been arrested are referred to the juvenile court by police. The indi-
viduals who typically provide the first contact with youth referred from
law enforcement serve as the gatekeepers. As it currently stands, the
front-end processing of juveniles referred by police falls on probation
officers, prosecutors, or both. The intake process consists of several pri-
mary activities, including an assessment of legal sufficiency, an assess-
ment of the immediate needs of the offender (e.g., is he or she a danger to
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themselves or others?), and a decision about formal or informal proceed-
ings.2? There are a number of important issues regarding this intake pro-
cess, such as who is primarily responsible for determining whether a case
should be carried forward formally or treated informally and diverted;
how various assessments are conducted for determining matters such as
the presence of mental illness, functional impairments, and neurocogni-
tive issues; and what criteria drive the decision to process a case formally
in the juvenile court, perhaps eventually transferring it to criminal court.
The evidence is pretty clear that the methods for assessing youth who
enter the juvenile justice system are haphazard at best. Rarely do intake
officers use validated assessment instruments. It seems fair to say that
many of those involved in making such decisions are not clinically
trained, which is a concern in light of the extraordinarily high incidence
of mental and cognitive problems, as well as functional impairments,
educational deficits, and so on.

It is important to recognize that these decisions, which are made early
on in the process, can and do profoundly impact the overall functioning
and outcomes of the juvenile justice system. They shape whether juvenile
justice is primarily focused on formal processing and punishment or in-
formal processing and the welfare and well-being of the youth. That is
why it is necessary to rethink who should be making such decisions, what
information those decisions should be based upon, and how we can
change the culture of the juvenile justice system to move away from
punishment as a first choice.

If the primary focus going forward is on addressing the crime-related
circumstances of those juvenile offenders who we determine do not need
to be separated from society (incarcerated), then we probably do not
currently have the right individuals making those decisions. Probation
officers and prosecutors have important roles to occupy and functions to
perform in the juvenile justice system, just not that of determining offend-
er needs. Rather, as we discussed in the context of the criminal justice
system, it is clearly preferable to have a number of individuals with
expertise in a variety of clinical areas who can collectively engage on a
case-by-case basis and collaborate in the decision-making process. Yes,
prosecutors and defense attorneys should be involved, but if treatment is
primary, this process also needs professionals who can properly assess
and diagnosis, develop a treatment or intervention plan, and then partici-
pate in and/or oversee the execution of that plan.
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Decisions that come later about incarceration need to be carefully
made in a collaborative process where clinical expertise, risk determina-
tion, local treatment resources, and legal considerations enter into the
calculus. While judges and prosecutors should be involved, these are not
decisions best made by lawyers alone. We need to get away from decision
making based on who we are mad at and move to decision making based
on who we are justifiably afraid of, meaning afraid of with good reason,
using valid assessments and clinical determinations. Moreover, the deci-
sions about detention need to appreciate that efforts at behavioral change
after detention will be that much more difficult. This is the case for a
number of reasons, including typical deterioration while incarcerated for
the majority with mental illness, neurodevelopmental problems, and func-
tional impairments. It is also due to the overall negative effects of incar-
ceration.

Changing the procedure is critical. But so is changing how we think
about juvenile crime. We need to appreciate that many youth involved in
crime come from circumstances that cause, promote, or facilitate offend-
ing. We need to recognize the mix of factors that are implicated in juve-
nile crime and push back from holding juveniles as responsible and cul-
pable as individuals who do not suffer from the variety of mental health,
neurocognitive, and developmental problems that seem to characterize
large numbers of juvenile offenders. We also need to accept the fact that
because of many of these impairments and deficits, punishment is gener-
ally ineffective in promoting behavior change.

The fact that states have such a low age of responsibility deters the
development and funding of agencies and organizations for addressing
crime-related circumstances among youth. We see this routinely with
schools’ zero-tolerance policies, whereby the juvenile justice system is
the first response to even minor misconduct by kids at school. We must
end our overreliance on the justice system as the go-to agency for what’s
wrong with kids.

There is substantial public support for rehabilitation over punishment
for juvenile offenders. In fact, survey research shows that the public
prefers rehabilitation over incarceration—in fact, they are willing to pay
for it through increases in taxes. Moreover, there is support for rehabilita-
tion on both sides of the legislative aisle. Right on Crime has adopted
policies that focus much more on rehabilitation and behavior change and
changing funding formulas so that local jurisdictions have more state
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resources for rehabilitative programming. Moreover, Right on Crime
endorses the Missouri model discussed above.

BIG-PICTURE ISSUES

What Is the Purpose of the Juvenile Justice System?

Before we are able to effectively reengineer the juvenile justice system,
we need to be clear about why we have it and what its purpose is. Is it a
first choice or a last resort? Is it the primary problem solver for kids with
behavioral problems? Is it the dumping ground for the failures of a varie-
ty of other institutions, such as school, public health, family, and commu-
nity?

In order to answer these questions, we need to shine some light on the
issue of how we weigh the relative rights and interests of society, justice,
and/or victims, on the one hand, and the child and his or her future life
and productivity, on the other. We know that the primary purpose of
punishment is the emotional satisfaction that the harm doer has been
harmed in return. An eye for an eye, just deserts, retribution. What some
call justice. But to what end? And at what cost?

What is clear is that continuing to use the juvenile justice system as
the solution for adolescent misconduct is ineffective, wasteful, and costly.
Punishment does not work for the majority of kids we punish. It is expen-
sive and a perfect formula for wasting tax dollars. Moreover, current
policies compromise the future productivity of the kids we fail to rehabil-
itate.

Which then brings us to the potentially productive course of rehabili-
tation. Some individuals who commit particularly bad crimes or who are
essentially unable to be rehabilitated should be separated from the com-
munity in the interest of public safety, as should the failures of our efforts
to rehabilitate. That is a good use for detention. For most other juvenile
offenders, there is rehabilitation, the effort to change those circumstances,
impairments, and deficits that bring youth to the system in the first place.

If we look at it pragmatically, in terms of what the evidence and cost-
benefit analyses tell us, the realistic, practical thing to do is to attempt to
rehabilitate the majority of youthful offenders. Again, this is not a get-
out-of-jail-free card. It is control and risk management combined with
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behavioral change. It is a more balanced approach that combines account-
ability, supervision, compliance, and public safety, on the one hand, with
behavioral, psychiatric, neurocognitive, educational, vocational, and oth-
er interventions, on the other. It involves a variety of institutions, agen-
cies, and individuals, including the justice system, schools, public health,
nongovernmental organizations, family, and community, among many
others.

Age of Legal Responsibility

As long as the age of responsibility for crime is seven or eight, as it is in
most states in the United States, the juvenile justice system will continue
to serve as a primary destination for child and adolescent misconduct and
will lessen the perceived need to develop alternative treatment and inter-
vention capacity. As long as we have such an accepting juvenile justice
system, as long as we can put our adolescent failures in institutions that
temporarily remove them from society, the juvenile justice system will
probably continue to thrive and continue to deter the development of
sufficient community-based capacity for addressing the crime-related fac-
tors kids have.

Complexity of Treating Underlying Crime-Related Conditions

What we currently know about what kids bring into the justice system is
quite troubling. The variety of mental illnesses, functional impairments,
neurocognitive problems, emotional disturbances, hormonal imbalances,
educational deficiencies, substance abuse, and other issues is breathtak-
ing. More often than not, kids present with co-occurring conditions—that
is, the presence of multiple deficits, impairments, and disorders that are
related in various ways to their criminal offending.

The types and levels of resources and expertise needed to appropriate-
ly address these crime-related circumstances are considerable. This in-
volves appropriately screening, assessing, and diagnosing; developing
prioritized treatment plans; implementing treatment; case management;
monitoring and adjusting treatment; developing maintenance plans; and
implementing and supervising ongoing care. Clinically, many of these
youth present some of the most difficult diagnostic and treatment chal-
lenges that professionals will encounter. What is required is developing a
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competent treatment infrastructure and populating it with appropriately
trained and experienced experts. Our failure to do that outside of the
justice system requires that we do it within the justice system if we truly
want to turn this thing around.

Funding Considerations

Most of the funding burden for local, community-based intervention and
treatment for juvenile offenders has fallen on local jurisdictions. This
burden must shift to a more balanced approach where states assume an
increased share of paying for the costs of intervention and treatment. An
approach like the California performance-incentive model, where local
jurisdictions receive state money for reducing the number of prison ad-
missions originating from a particular county and for reducing recidivism
for those on community supervision, is very much worth considering. As
the reliance on secure detention is reduced, the state will save significant
resources, which in turn should be redirected to local communities for
supporting treatment capacity.

As of July 2015, there are just over 3,030 inmates on the death rows of
this nation. One thing that 2,428 (81 percent) of them have in common is
that they had been involved in the juvenile justice system prior to the
capital murder that brought them to death row. The subtitle of this chapter
refers to the critical opportunity that policy makers have to truly effect
change in the lives of those kids who suffer the consequences of the
genetic roulette wheel combined with a variety of environmental assaults.
Intervening early can pay tremendous dividends in terms of reducing
recidivism, averting crime, reducing victimization, reducing the financial
and social costs of crime, and enhancing the productivity of those youth
who do not continue with a criminal career. In many situations, the longer
we wait, the harder it will be to effectively intervene and change behav-
ior, especially after a juvenile has graduated to the criminal justice sys-
tem.
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CONCLUSIONS

Some parts of the past forty-five years of American criminal justice
policy are understandable. The launch of crime control occurred in the
context of unprecedented challenges to law and order. Crime rates were at
all-time highs; massive civil unrest swept the nation with hundreds of
urban race riots and campus protests over the Vietnam War, and there
were the assassinations of Martin Luther King Jr. and Robert Kennedy.
Added to the mix was the increase in illegal drug use, largely in poorer,
urban areas and on college campuses. All of this disorder and lawlessness
caused much concern and created a need for fundamental change. Was
crime control or tough on crime the right response? Based on what was
known at the time, a punishment-centered policy seemed reasonable.
Common sense, logic, intuition, and personal experience all supported a
sea change in policy in the direction of punishment. The “experts” were
largely silent, except to say that rehabilitation did not work, further jus-
tifying the punishment path. Moreover, the politics of crime control made
it extremely risky to argue against tough on crime. On balance, it is
understandable that we took such a dramatic turn in how we think about
crime, criminals, and punishment. Deterrence and incapacitation became
the cornerstones of American criminal justice. Retribution gained a legiti-
mate place in our thinking about punishment and promoted anger-based
decision making.

We simply went on a binge, a very long, expensive binge, where it
seemed we could not get enough, and elected officials and policy makers
far and wide were trying to out-tough each other. At the risk of pushing
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the binge metaphor too far, at some point, one usually wakes from a binge
and sees a horrific mess all around. Perhaps that is what we are beginning
to sec now.

Under civil law, if I harm you by failing to uphold my end of a
contract or through medical malpractice, you can sue me to repair the
harm done, usually in the form of monetary damages. Under the civil law
scenario, you are in control, and you are the one who benefits from any
damages awarded by the court. Now shift to criminal justice. You and I
get into an argument and I hit you with a baseball bat. You are badly
injured. Under criminal law, even though you are the victim, it is the state
that is the plaintiff. It is the state that will arrest, prosecute, convict, and
punish me. One thing that often gets lost in this story is you, the victim.
We cede to the state the authority to represent the interests of crime
victims and the collective interests of public safety and justice. Unfortu-
nately, the odds are that whatever happens to offenders in the justice
system will do little to reduce the likelihood that they will reoffend, in
turn creating new crime victims or revictimizing those who have already
been victims. The failures of the criminal justice system place all of us at
an unnecessary risk of being crime victims.

WHAT’S AT STAKE?

Plenty. One way to think about it is that in the time it has taken you to
read this book, there will have been at least 10 homicides, 60 rapes, 240
robberies, 514 aggravated assaults, 1,542 burglaries, 4,320 felony thefts,
and nearly 500 motor vehicle thefts in the United States, not to mention
thousands of less serious crimes.! The majority of these crimes are com-
mitted by recidivists, offenders who have already cycled through the
justice system at least once before.

If larger numbers make the point more emphatically, consider the
following: In 2014, there were nearly seven million violent crimes and
twenty million property crimes in the United States. This means that
twenty-seven million individuals and/or households were victimized by
crime in 2014 alone (actually, a bit less, given that some are “victimless
crimes”). Once again, the majority of these crimes were committed by
recidivists. The evidence is clear—substantial numbers of these crimes
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and victimizations are preventable if the justice system is successful at
reducing reoffending.

American criminal justice costs over $260 billion annually. Some
might argue that there is a reasonable return on investment since the
crime rate has declined over the past twenty-five years. Compelling but
flawed logic. True, the crime rate has declined, but most of that has been
independent of the administration of criminal justice. At most, 10—15
percent of that decline can be legitimately attributed to justice policies
and practices.

Another vantage point on the return on our collective investment is the
recidivism rate. Over two-thirds of those we incarcerate are rearrested
within three years of their release; over one-half are reincarcerated. And
these are the ones we catch. Many more crimes committed by recidivists
go unreported and/or do not lead to an arrest.

But the cost of crime is not just what we spend on criminal justice.
The tangible and intangible costs of crime are direct criminal justice costs
(police, jail, prosecutor, court, corrections); harm and loss suffered by the
victim, including pain and suffering; broader social costs, including
things like quality of life and property values; lost productivity of offend-
ers; and public assistance for offenders. When these are all added up, the
numbers are sobering.

Current criminal justice policies not only fail to reduce recidivism but
often increase it. In turn, these policies increase victimization, as well as
the direct and indirect costs of crime. Under current law and policy,
punishment does not end when an offender is discharged from probation
or prison or completes a term on parole. A criminal record will always be
there. Today one-quarter of the adult population in the United States has a
criminal record. Granted, the extent of criminal involvement varies dra-
matically among those with a record. But the point is that a criminal
record can serve as a formidable barrier to housing, employment, educa-
tion, credit and loans, and public benefits, to name a few. For example,
Texas Occupation Code 53.021 gives licensing agencies broad authority
to revoke, suspend, and deny licensure to anyone who has been convicted
of a felony or misdemeanor that may somehow be related to or perceived
to be related to the duties of the licensed occupation. There are seventy-
one occupations covered under 53.021. Clearly, if someone is a signifi-
cant risk of reoffending, it is prudent to try to minimize criminal opportu-
nity. For example, it is reasonable to prohibit a predatory child sex of-
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fender from working at a school or living in a multifamily residence. But,
as is often the case, the law is written and enforced in a wholesale man-
ner, taking the baby with the bath water. Consider Kyrone Pinkston, a
barber who was convicted of the sexual assault of his wife. He was
sentenced to ten years in prison. When he was released, he attempted to
renew his barber’s license. His ex-wife supported his application, stating
that he had become a “remarkable man and father.” He had a job lined up
at a barbershop, but the licensing agency nonetheless denied the applica-
tion. An administrative court judge upheld the rejection, stating that the
evidence indicated that while Pinkston’s risk to the general public was
low, it was not zero. Or consider Melinda Diamond, who had a misde-
meanor assault charge because she yanked a chain from her boyfriend’s
neck. She applied for a notary commission. Her application was denied
because the state’s licensing agents stated that the crime was one of moral
turpitude. Or Dimas Pena, who lost his electrician’s license because of a
misdemeanor theft charge for which he received deferred adjudication (he
was not convicted).2 Granted, there is a fine line here. We do not want to
reward criminal behavior, and it is important to manage criminal opportu-
nity. At the same time, it is clearly in our interest to do what can and
needs to be done to facilitate the transition from criminal offender to
productive, law-abiding citizen. Putting up barriers to gainful employ-
ment is not smart, and the critics of such policies may surprise you.
Charles and David Koch of Koch Industries are on the record arguing
that, among other things, criminal justice policy damages the economy by
making it difficult for ex-offenders to obtain employment. A study pub-
lished in 20103 reports that the economic impact on the U.S. economy
due to the employment limitations we place on individuals with a felony
record is between $57 billion and $65 billion per year. These limitations
increase the male unemployment rate in the United States by between 1.5
and 1.7 percentage points. Such restrictions also increase spending on
public assistance since those who cannot find work have a much higher
likelihood of eventually receiving financial assistance.

Homelessness plagues up to one-third of those released from prison.
Not having a residence is a substantial barrier to successful reentry and
the transition to a crime-free existence. Other barriers include denying
public benefits, mental and physical health care, and education. While the
justice system makes successful reentry difficult, it is not alone. A wide
variety of agencies and organizations either operate with these barriers or
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create their own. Housing, employment training, public assistance, public
health, and social service organizations often have their own exclusions
and restrictions, do not effectively reduce barriers that offenders encoun-
ter in trying to access community resources, and/or have insufficient re-
sources to meet the need. For example, in most communities, offenders
released from prison or jail who are in need of mental health treatment
find it extraordinarily difficult to access local mental health resources.
The reason is very limited public mental health capacity.

It is really not a matter of feeling sorry for those who face such
difficulties. It is not even a matter of what is fair or just. Placing restric-
tions on things like employment, housing, medical and mental health
care, public assistance, and education is counterproductive in a variety of
important ways. First and most important, it increases recidivism, which
places us all in harm’s way as potential victims. The question we should
ask is: What should we expect, not want, but expect, from inmates re-
leased from incarceration with nothing different except more barriers to
legitimate employment, housing, medical and psychiatric care, and so on?

These policies also increase criminal justice costs, as offenders cycle
in and out of the justice system. It contributes to the broader social and
economic costs of crime. Such restrictions are also counterproductive in
terms of the economic consequences due to offenders’ lost productivity.
The point is that there are very compelling economic reasons for chang-
ing how we deal with many ex-offenders. It is in our public-safety interest
and it is in our economic interest to do what it takes to facilitate the
transition from offender to productive citizen. We know that not all will
be successful. But we have the tools today to substantially improve the
longer-term success of offenders transitioning from the criminal justice
system to a productive, responsible life.

There are potentially important lessons to be learned from how things
are done in other countries. First, incarceration is used relatively sparing-
ly in many European nations. Whereas 70 percent of felony convictions
in the United States result in a sentence of incarceration, only 6 percent of
convictions in Germany and 10 percent in the Netherlands result in pris-
on. Moreover, mentally ill offenders are not typically sent to prison in
these countries. Rather, they are diverted to psychiatric hospitals or men-
tal health clinics, criminal responsibility is generally assessed using a
broad-based approach, rather than the all-or-nothing, right-wrong test
used in the United States.
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When incarceration is the sentence, it is quite different from how we
do it here. For example, in Germany and Norway, the purpose of prison is
not punishment. Rather, it is separation from society where the primary
purpose is resocialization, normalization, and rehabilitation—in effect,
preparation for when an offender leaves prison. The goal, upon release, is
to live a life of social responsibility free of crime. This goal informs every
aspect of incarceration, including the physical design of prison units, the
activities in which inmates engage, how inmates are treated by prison
staff, the amount of freedom inmates are given, and the training prison
staff receive. The prison experience is as similar to life on the outside as
possible. Inmates may wear their own clothes, prepare their own meals,
and engage in work and educational programming. The staff are trained
more like social workers than correctional staff. As one U.S. corrections
official touring a German prison noted, “If you treat inmates like humans,
they will act like humans.”*

One very important takeaway from observing German, Dutch, and
Norwegian prisons and inmates is that when they are released, they do not
face the collateral consequences that U.S. inmates do. They are not
stripped of their civil rights; they do not face barriers to housing, employ-
ment, social benefits, and so on. This is the case in part because of the
way they are treated when incarcerated. They are generally resocialized
and rehabilitated when they return to society, so there is less need to
impose such restrictions. Moreover, these strategies appear to pay re-
markable dividends. The recidivism rates of Dutch, German, and Norwe-
gian inmates released from incarceration range between one-half and one-
third of U.S. recidivism rates.

CRIMINAL JUSTICE REFORM SHOULD BE A PRIORITY

Current criminal justice policies and practices have failed in the mission
to effectively enhance public safety. There is simply no way to put a good
face on abysmal recidivism rates. The fact that many, many criminal
victimizations and their associated costs are avoidable should be a serious
cause for concern. So should the extraordinary amounts of public revenue
the justice system churns through every year with what can only be char-
acterized as a quite poor return on investment. On top of that are the
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negative impacts that criminal justice policies and practices have on the
U.S. economy, cities, neighborhoods, and families.

The criminal justice system is not alone in terms of responsibility.
Crime is in part a consequence of the failure of a variety of public institu-
tions, such as education and mental health care, and our inability or
unwillingness to effectively combat poverty and its consequences. We
have made choices about our public schools, about how much public
mental health care and substance abuse treatment we want to provide, and
about how much we are willing to do about poverty. The justice system
has been placed in the position of cleaning up many of the consequences
of these failures. Unfortunately, it is extraordinarily ill equipped to do so
with any success.

It is in our interest to set aside most of our moral or emotional needs in
order to punish criminal offenders. Retribution comes with a substantial
cost. We need to get away from concerns about being too soft on crimi-
nals and refocus on being smarter about crime and criminals. We need to
move in the direction of accepting that criminals do bad things, but at the
same time, many are redeemable and can turn it around when we make a
concerted effort to provide the appropriate offenders with the rehabilita-
tive services and human capital necessary to become productive citizens.
That is a clear public good in terms of reducing crime, victimization,
justice system cost, and the negative social and economic impacts of
crime.

I’m not suggesting that we redeem all criminal offenders. There are
those we will not want to rehabilitate because of the nature of their crimes
and/or the extent of their criminal history. For example, James Holmes,
the shooter in the mass murder of twelve individuals at a movie theatre in
Colorado, is mentally ill. However, he committed a particularly horrific
crime, for which anything other than the life without parole sentence he
received would violate a sense of justice. It doesn’t require mass murder
to have similar beliefs and feelings about other situations. But when we
do go down that road, we need to recognize and appreciate that retribu-
tion fulfills an emotional need and perhaps a need for justice, whatever
that may mean, but has little utility in the bigger picture of crime reduc-
tion.

There are those for whom the odds of success at rehabilitation are too
low to try, individuals who are too far gone psychiatrically, intellectually,
emotionally, or neurocognitively. There are those who will not want to
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try and those who, despite our best efforts, fail. Many of these offenders
are appropriate for separation from society, for incapacitation in prison.
That is largely what prison should be reserved for going forward—not as
a means to correct or alter behavior but as a means to separate.

WHERE ARE WE TODAY?

In part triggered by the recession that began in 2008, some states have
begun looking at crime control more carefully, mainly at the tremendous
cost of incarceration. In some instances, that has resulted in modest re-
ductions in prison populations. National statistics on the number of in-
mates locked up in U.S. prisons and jails indicate that the increase in
incarceration has slowed. Is it time to celebrate the beginning of the end
of the incarceration explosion? That, unfortunately, would be premature.
A 2014 survey conducted by the Pew Charitable Trusts indicates an ex-
pected 3 percent increase in the number of state prison inmates over the
next three years.> Mass incarceration on the scale it has been practiced in
the United States is alive and well and appears poised to remain that way
into the foreseeable future.

On March 24, 2015, during a congressional hearing, U.S. Supreme
Court justices Stephen Breyer and Anthony Kennedy blasted U.S. sen-
tencing and corrections policy, particularly mandatory sentences, long
prison sentences, and the use of solitary confinement. Over the past year
or so, we have been seeing an expanding national discussion about U.S.
justice policy and reform. Driven by organizations like the American
Civil Liberties Union (ACLU), the Vera Institute, the Pew Charitable
Trusts, the Council on State Governments, the Urban Institute, Right on
Crime, the Charles Koch Institute, and initiatives like the former U.S.
attorney general’s Smart on Crime project, criticism of the criminal jus-
tice system is gaining traction and reform is beginning to be mainstream
and bipartisan. Charles Koch argues that we are in the midst of an over-
criminalization epidemic and is launching a justice reform effort that
brings together groups such as the Heritage Foundation, the American
Legislative Exchange Council, and the Federalist Society, on the one
hand, and Families Against Mandatory Minimums (FAMM), the ACLU,
and the National Black Chamber of Commerce, on the other.
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In March 2015, Congress held the Bipartisan Summit on Criminal
Justice Reform, which brought together liberal and conservative lawmak-
ers, policy experts, and activists. Evidence of the prominence of criminal
justice reform is found in the fact that every major candidate for the 2016
presidential nomination, Republican and Democratic, has offered some
criminal justice reform measure. So have many high-profile critics of
justice policy. Many focus on reducing incarceration and mandatory sen-
tencing. A few mention drug policy, mental health, changing policing,
and the death penalty, among other items. The vast majority focus on one
or two things. Taken together, it is piecemeal. None of these commenta-
tors on criminal justice policy, with perhaps one exception, envision the
big picture of reform and what that might mean.

Congress is no exception to reform myopia. On October 1, 2015, the
U.S. Senate unveiled the Sentencing Reform and Corrections Act of
2015. On October 8, 2015, the House introduced the Sentencing Reform
Act. Both of these bills were hailed by commentators as “landmark,”
“extensive,” and a “game changer.” A closer look shows that while they
focus on modest reductions in punishment, there is very little in these
bills that addresses recidivism reduction. Granted, in some cases the pun-
ishment is lessened, but it is still punishment nevertheless. They both
seem to be from the same old playbook of a punishment-focused ap-
proach to controlling crime with no attention paid to changing the under-
lying circumstances, deficits, and impairments that are commonly related
to criminal offending.

THE FUTURE

Mass incarceration is a prominent part of U.S. criminal justice, but it is
far from the whole story. The problems with the criminal justice system
run much deeper than prison. The iceberg metaphor works well here—
incarceration is the tip (granted, it is a large tip), but there is much more
that receives even less attention. This is not just a matter of making
changes to a few sentencing laws, such as reducing some mandatory
minimum sentences for nonviolent offenders or keeping some low-level
drug offenders out of prison.

Fine-tuning the existing justice system will be counterproductive. It
will provide the illusion that reform is occurring, when in effect change is
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piecemeal and largely symbolic—essentially what we are seeing now.
Moreover, changes to one segment or component will have consequences
for other parts, some anticipated, others not. Ending mass incarceration is
a very valuable goal, but it is not as simple as releasing inmates and
changing sentencing laws that put low-level, nonviolent offenders in pris-
on. What do we put in place of incarceration for these offenders? What
impacts does that have more broadly on other justice agencies, families,
communities, and local service providers? There are multiple layers of
government fundamentally involved in the administration of criminal jus-
tice. Reducing incarceration (a state responsibility and expense) will like-
ly impact local probation departments and diversion programs (local re-
sponsibilities and expenses), as well as local social service providers and
communities. The justice system is complex, requiring a comprehensive
perspective, a big picture of reform.

We need to radically revise the legal structure that has widened the net
of the justice system, what many call overcriminalization. We need to
address issues related to criminal intent or criminal responsibility. Sen-
tencing laws will need to be revised to allow for greater discretion in
order to determine the best course on a case-by-case basis, with the guid-
ance that incarceration is reserved for a select set of offenders and is
generally considered the exception. We also need to make diversion easi-
er. This will involve changing the laws governing eligibility for proba-
tion, problem-solving courts, jail diversion, and deferred adjudication. In
turn, a massive expansion of diversion resources will be necessary. Prob-
lem-solving courts need to move from being a symbolic gesture to a
position of prominence in the justice system. This also includes the ex-
pansion of sanction courts to increase accountability and compliance
among those who are diverted. We need to reinvent probation so that it
functions as the primary venue for providing rehabilitative programs and
services for offenders. Diversion should proceed with a clear considera-
tion of public safety, accountability, compliance, and risk management,
on the one hand, and behavioral change, on the other. Balance is key.

Both the practice and the culture of prosecution will need to change.
Prosecution policies and procedures should be modified to incorporate a
more deliberate, information-based, collaborative decision-making pro-
cess regarding traditional criminal adjudication or diversion. This will
also require changing how prosecutors think about crime, punishment,
rehabilitation, and prosecution. The end game is to embrace the goal of
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recidivism reduction and use those strategies that the evidence indicates
will accomplish such a goal.

We need a rational drug policy that is premised on the recognition that
substance abuse is largely a public health problem. This requires a pri-
mary focus on demand reduction and harm reduction. Substantial expan-
sion of substance abuse treatment capacity and access to treatment are
necessary. Gun laws also need to change. This should include a ban on
assault weapons and large-capacity magazines, implementing universal
background checks with sufficient time to properly conduct them, and
exclusion for certain prior criminal acts and mental illness (assuming it is
an informed determination about someone’s mental health). Juvenile jus-
tice needs to be reconceptualized by taking a hard look at issues like
ending the reliance on the justice system to solve many of the problems
that kids experience, rethinking the question of capacity for criminal re-
sponsibility, as well as the limitations of punishment and incapacitation.
Juvenile justice needs to return to its earlier priority of rehabilitation but
making use of contemporary, evidence-based methods.

Our thinking about crime, criminal behavior, punishment, and rehabil-
itation needs to catch up with the realities of the day. The evidence is
simply too compelling to dismiss—punishment has very limited utility,
and behavior change can be highly effective. These need to become a part
of the culture of the justice system. They need to characterize how we
think about crime and its remedies. A very important component of
changing the way we think about crime and recidivism is adopting prob-
lem-solving strategies that are aimed at accomplishing recidivism reduc-
tion.

The processing of criminal defendants amounts to a series of hand-
offs—from law enforcement to prosecutors, from prosecutors to judges,
and from judges to corrections. Each of these effectively constitutes a
silo. That is one of the primary reasons that no one is in charge. No one
seems to accept responsibility for the failures of criminal justice. It is
imperative that the responsibility for recidivism reduction is shared by all
involved in the administration of criminal justice. We need to develop
ways to make those involved in the justice system accountable for achiev-
ing the goals.

Funding is a very, very big issue. Part of the problem is who pays for
and who benefits financially from reform efforts. In most criminal justice
systems, prison and parole are state funded; probation is mainly locally
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funded, but state government provides some resources; and the courts,
including prosecution, pre-trial services, and public defense, are paid for
locally, as are most law enforcement and jails. Thus, there are some
significant questions regarding financial incentives for reform.

The real reform efforts occur at the local level, and much of the ex-
pense of reform will be incurred locally as well. To the extent that reform
efforts divert larger numbers of offenders from incarceration and over
time reduce recidivism, the state will benefit fiscally from lower prison
and parole costs. Local jurisdictions will benefit because of enhanced
public safety, as well as some (probably modest) cost savings by reducing
the burden on the courts, prosecutors, and local jails. However, it is not
realistic to think that those cost savings at the local level will be that
significant. Rehabilitation will be expensive, and since it is the state that
stands to reap the majority of the economic benefits by reduced incarcera-
tion, cost and revenue sharing like California’s performance-incentive
funding should be an important part of the reform effort. State govern-
ment must contribute substantially to criminal justice reform, and some
type of performance-based cost sharing seems like a reasonable way to
facilitate innovation and implementation. However, it is naive to think
that tax revenue saved by reducing incarceration will necessarily be redi-
rected to the programs that reduce incarceration. Legislatures must con-
tend with competing interests. At the same time, it is important that
legislators and policy makers realize and appreciate the domino effects
that reducing crime, recidivism, and victimization have. Benefits accrue
to the economy, to the justice system and other government agencies, to
the urban tax base, to dependency on public assistance, and to overall
quality of life, to name just a few.

In some respects, effectively reducing crime, recidivism, victimiza-
tion, and cost sounds simple. Change the underlying conditions that are
responsible for offenders’ crime and, in turn, change their behavior. If it
is mental illness that is a primary problem, get a proper diagnosis, pre-
scribe the correct medication, engage in talk therapy, and so forth. If it is
a neurocognitive deficit, then cognitive behavioral therapy can retrain the
brain to compensate for the deficit and/or medication may be indicated.
Substance abuse is quite common, but there are effective treatment meth-
ods. Employment and vocational training programs can help prepare of-
fenders to enter the workforce.
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But let’s be clear: If done properly, comprehensively, on an appropri-
ate scale where there are measurable impacts on recidivism and victim-
ization, this will be a monumental effort. This is fundamentally rethinking
how we deal with crime and criminal behavior. This is fundamentally
reengineering justice systems, including the laws, policies, procedures,
and funding priorities of the federal government, fifty state governments,
the District of Columbia, and over three thousand counties in the United
States. It is also about changing the culture, the way of thinking about
crime and punishment, among the 2.5 million individuals employed in the
justice system.

As the concept of criminal justice reform is gaining some traction
among elected officials, policy makers, the judiciary, prosecutors, and the
general public, there is still a very long way to go, and there will likely be
plenty of casualties along that path. Politics will claim many of those
casualties. For example, on Monday, March 23, 2015, Texas senator Ted
Cruz announced that he was running for president. In his announcement
speech, he reiterated that one of the first things he would do if elected was
dismantle the Affordable Care Act (ACA), also known as Obamacare. It
is important to note that Cruz was not alone—most of the other potential
Republican presidential contenders were opposed to this law as well, as
were most Republicans in Congress. What is important here is the mental
health and substance abuse treatment parity provisions in the ACA, which
require equivalent treatment coverage for mental health and substance
abuse as for general medical and surgical matters. The politics of health
care reform place this very important component of the ACA in jeopardy,
not only compromising access to treatment but also likely reducing ex-
pansion of capacity for treatment. Again, when we consider that the vast
majority of those who come into contact with the American criminal
justice system have a substance abuse problem and that 40 percent have a
diagnosable mental illness, this potential loss of the ACA raises the jus-
tice reform stakes dramatically.

Justice reform is not just about changes to the criminal justice system.
Crime is, in part, a consequence of other failures, such as health care,
education, and mental health treatment. Poverty and disadvantage charac-
terize the vast majority of those who end up in the American criminal
justice system. Those of us with resources have quite different alterna-
tives and opportunities. If we get sick, we go to the doctor. We go to
private school, or if we go to public school and have difficulties, we hire
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tutors. If we have emotional or psychological problems, we consult ex-
perts. If we get into trouble with drugs or alcohol, we can seek treatment.
Policy makers have made a variety of decisions over the years that have
placed substantial restrictions on access to medical and psychiatric care
for the poor and have underfunded public education, resulting in poor-
performing urban schools, high dropout rates, and low graduation rates.

It seems that through their actions, elected officials and policy makers
have been reasonably comfortable letting the criminal justice system
manage or clean up the consequences of these failures. However, these
decisions and policies have important downstream consequences for
crime and criminal justice, as well as for the economy, public spending,
and quality of life, among other things. Mental health treatment is expen-
sive, but the collective problem of mental health becomes exacerbated by
relying on the criminal justice system. The public-safety, economic, and
fiscal consequences of failing to provide public mental health treatment
either in the free world or in the justice system is phenomenal. There are
very similar consequences for substance abuse. However, because it is a
much more pervasive crime-related problem, the consequences are con-
siderably greater. Untreated substance abuse is probably the single great-
est contributor to the revolving door of American criminal justice. Public
education is expensive. In fact, in many jurisdictions, education is the
single greatest component of local property taxes. Thus, many may feel
that increasing funding for schools is excessive. However, that would
look like a bargain compared to the costs of the consequences of under-
funded and underperforming public schools.

Calling this a monumental effort is an understatement. However, if
over the past forty-plus years we have been able to build the world’s
largest prison and correctional control systems, wage massive wars on
drugs and crime, fundamentally change sentencing laws and procedures,
change the way we think about crime and justice, change the culture of
the justice system, and radically shift how we spend public revenue,
effectively re-creating the U.S. criminal justice system, then, at least in
theory, we should be able to once again fundamentally change course and
create a sea change in how we deal with crime and punishment.

The political will for true criminal justice reform may be growing, but
it is too soon to tell whether it is meaningful. It is reasonable to think that
reform should be high on the list. After all, who would not want to reduce
crime and recidivism? Who would oppose reducing criminal victimiza-



CONCLUSIONS 229

tion and the costs associated with crime? And some are beginning to
express impatience with the progress to date. Recent headlines proclaim
“Why Isn’t More Being Done to Reduce America’s Bloated Prison Popu-
lation?” and “The Politics of Mass Incarceration: Latest Stats Show
Nano-Scale Reform Remains the Dominant Trend.”¢

There is a compelling story to tell, and the public seems to be behind
the basic principles of effective reform. But it is important to be realistic.
There are many competing interests that vie for the attention of elected
officials and the resources they allocate. However, at the state level, the
financial consequences of business as usual are substantial and likely will
drive attention for reform. Moreover, since the vast majority of American
criminal justice is administered at the state and local levels, targeting state
reform is critical in terms of meaningful impacts. At the federal level,
where leadership can play an important role in a serious reform effort, it
is anybody’s guess where the political energy will go. But if the past few
years are any indication, it seems naive to rely heavily on Congress to
carry the reform agenda unless the political benefits are substantial.
Branding justice reform as smart is important. But it seems that the real
traction is not to be found so much in things like less crime, lower recidi-
vism, and lower victimization, although these clearly are public goods.
The most political leverage is probably found in the fact that reform can
save tremendous amounts of tax dollars.
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