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[195-8775) Halsbury's Laws of Australia

nnsealed was held not to be proof that they were made expregy by R
Knowinely used as being crue 10 a judicial proceeding 1o prove i :'TR e
admissible as evidence against that pargy in subscqucm proceeding o l;royldm
fact: semble that if they had been. they would be admissible even \\'her:!h
then seeking o rely on them was a sranger to the lidgation for which (:k-‘ i
been produced). 15} "f-i:.
Angell v Angell (1822) 1 Sim & St 83 at 89: 57 ER 33 per Leach Ve, .

See [1953-8640] (deposinon from d.mgcmml}' ill person). The enactmen nf
(UK) Criminal Law Amendment Act 1867 $ 6 r'.n'!.w{i the deposition ofa&bcr'
witness inte an examination for perpetating tesumeny by permirgy
examine a dangerously ill person before other witnesses were heard 2 prefings

hearing, Note that ibid s 6 is repealed in relation to any alleged offence into whe
o criminal investigation has begun before 1 April 1997: (UK) Criming] i'm.cgd“
and Investigations Act 1996. :
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(a) GENERAL

[19-8830] Evidence given by affidavit An Jffidavit is a written
gaement, made by a person who has swornl Or Jffirmed before a person
whorised to administer the oath that the sratement 1is rue.

The non-statutory law derives from the Court of Chancery, where evidence
Eﬂii':e;altl})l’ givep on a’fﬂ:.lml-it. In oq_uity-: ﬁ‘)lim\'mg civi.l and canon law, the
ol secz tzst111logy and if E-he affidavit 15 lost the evidence 18 lost. In that
;""’“'hich A isnbary evidence of the lo;‘t writing rather than the oral answers
o responsor aSedIshogﬂd be proved.” At commion law, ;1.1t1d;1\:‘1t:; are use:l in
s are nY motions™ OF to prove the loss .ot an original cl_ocu_ment“ As
Sronenss o1 toht VIvd voce evidence and there 1s 110 t.‘m.x‘:'.-cx.}uunutm.n 'ol the
Omon Jyy, e time they are made, they are not otherwise admissible at

W,

les of court for evidence to be given
6 Marters may be rried on affidavits

b lfﬁda r
% Vit : = R

3 as 3 substituge for oral testunony
rdered where

def
erre " . ; . — .

d cross-examination.” Such a crial is not likely to be ©
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[195-8830] Halshurys Lawes of Awstrala

the evidence of a wimess will be strongly contested or credibili,
v 15 an i sy

The rules of court require that. in order for trnda\m to be ysed
a5 vy, l.

they muse be filed” and served on the other parties." Fow ever, the re
: equi

£tice.

for tiling and, in sonie jurisdictions, the requirements for seryi o
g g 1) . Ice, 1]]‘1\‘ L
dispensed with by the court.”’ The requirement by the rules oy by

an DTW'I*

It becomy, g past
of the evidence, subject to anv dispensation which mav be made, The il
: : i

affidavits be filed and served is a condition precedent to the;
. - . . ng i
service of aftidavits does not make them part of the evidence before the ¢
o'm
When an affidavit is read to the coml it becomes, subject 1o any ryl;

thes o
admuissibility, part of the evidence.'” There is no obligation on

A party g rayd
an atfidavit which has been filed.'* A party may read an affidavic filed by a:1u°'~
party, but the party who tiled the affidavit may then cross- examine op ;1
A court should not reject an affidavit undil such time as a party thmp":(
read it." Courts may reject affidavits where they are otherwise ‘-m\dtl\fa“m.
or the interests of justice require that the witesses be ex xamined orally,” |y &
no objection to an affidavic ta}\xn out of the jurisdiction that the WiLness gy
liable to be punished for perjury. ' The party against whom the affidavit is reyd

may object to the reading of anyvthing in it on the same ground as an objectios

¥
(

may have been made to it if a wimiess had stated it in open court."
The court will generally give leave for the deponent to be cross-examined
unless there is a reason to refuse it and the deponent may be required to attend
for cross-examination.?"’ Failure by the deponent to attend may render the
affidavit mcapable of bcma read or it mayv be given slight welght‘] Death.”
insaniey™ and paralysis™ have resulted in the admission of affidavits. Where L'll‘
deponent has absconded,? is absent from the counry or is temporarily il.”
attidavits have been rejected in the absence of an application for an adjournmen:
or a commission to take the evidence. Factors for the court to consider are”
(1) whether the deponent is a party:
(2} the Iimportance of the evidence: and
(3) the reason for non-production.

- . B . cjninagon &
The parr\‘ may not withdraw  the affidavic when cross-exanunat A
L’\'JI]H‘N'-—" g
'\III j-.n

reguested.” " An athidavit witness w ho voluntar ]]\ attends for cross-
]-au Feiuses 1O answer quesiions 1s 11 conrempt a1nd 11 1y be !uﬂ]]n‘lh--
1

. » " d.lu-’~"“L
witnesses who refuse to attend may be nl“»} oenaed. " An !li]l.ul\.“ req

e 113 by a parocular person cannor be made by an agent.

oo I
g ) wccer and 168
The deponent may be cross—examined on a 1y relevant mateer

, . can
otmecton that the other parey may be seeking to destrov the applica 3
' : : for a rejecti®

[\ qu

i order to destroy the applicant’s case or to establish a case he ¥
the clag, ™~ Where there are uii--L'i'i"!\..;]]n.".x_'m beoween athidavits "“Ld .I]I' .u.‘.il.’
iatter for mterlocutory relier und the afiidavits or other evidence -‘*J;r\ 1

il this mayv be conmmented on ar wrial by the other party The n:!nff in %
aso comment on the deponents to the atfidavies that wete l‘;:J i (e
meerlocutory proceeding, Where the affidavies were filed but nott ynes

~ con
Y . . . o ST [L-.d (AN
meerlocutory proceeding. the other parey mav not be permit

i
1
b

) {
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."l_f,_f'fu[.'u’l"l\‘

deponent must attend for

may

pary son and object to the affidavit being read when the witness does
a

&x!‘”]ur}f the Party has not paid the deponent’s witness expenses.”
s Ir. 1 _
5 ;PPEJI
s he meaning of “atfidavic see Buirenvorthis Encyclopavdic Australian Legal Dictionary.
or [ ! % r— . { L
- F,_ pore ] H. Et idence in Trials at Commton Law, Vol 4, Revised by Chadbourne 1 H.
2. f"; Brown & Co. Boston. 1972, [1331].
e, e T
3 Ryle (1841) 9 M & W 227: 132 ER 96,
; wigmore | H. Evidence in Trials at Common Law, Vol 6, Reevised by Chadbourne | H,
i ] 1 e
= L:It‘[.c prown & Co, Boston. 19 76. [1709].
¢ Ry Tiylor (1691) Skin 403; 90 ER. 179; Buller E An Ineroducrion to the Law Relative
2 1o i‘?fm'c Held at Nisi Prius, 6th ed. A Serahan & W Woodfall, London. 17493, p 241 (it
. evident that, as thete can be no cross-examination. a voluntary affidavic is no
:\ridr:nt‘t' berween strangers’). Compare Aldam # Anglesey (1709) Gilb Ch 16:25 ER
12 per Holt J (admitted affidavic aken in Ireland as the "best evidence’, noting that
this had to be considered in the context of the wirness swearing and that the affidavit
could not be used if the witness was ‘here’); Thayer J B, A Preliminary Treatise on
Evidence at the Common Law, Litte, Brown & Co, Boston, 18958, p 4849,
¢ (CTH) High Court Roules 2004 r 53.04 (powers of taxing officer) ‘
47(1), 47(3), 47(3); (CTH) Federal

Oley
.I'CIJL\etis Buttery

(CTH) Federal Court of Australia Act 1976 3
Court Rules O 14
(ACT) Supreme Coutt
Procedures Rules 2006 ¢ G701

(NT)  Supreme Court Act 1979 s 74(2); (NT) Supreme Court Rules 0O 43
NSW) Uniform Civil Procedure Rules 2005 r 2.3

(QLD) Uniform Civil Procedure Rules 1994 ¢ 390 (subject to the court rules or
in order, evidence ac the trial of a proceeding started by claim may only be given
arally and evidence in a proceeding scarted by application may only be given by
Jifidavics, Ch 11 Pt 7. See also ibid Ch 11 Pr 8 (exchange of correspondence instead

Act 1933 s 37N(3) (Court of Appeal): (ACT) Court

of affidavit evidence).

54)  Supreme Court Civil Rules 2006 ¢ 168 (for actions commenced on or after
4 Septernber 2006)

(TAS) Supreme Court Rules 2000 r 439. Pt 19 Div 4

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 23.04

(WA) Rules of the Supreme Court O 36 ¢ 2.

See Wast Australian Newspapers Pry Ltd v Natiomwide News Pty Ltd ( 1991) 4+ WA
334, SC(WA), Full Court (concerning (WA) Rules of the Supreme Court O 36 rr
1.2(1); the discretion must be exercised judicially but there is no prima facie righe
10 have viva voce evidence: evidence on atfidavit with a right to cross-examine is
2 normal method of proceeding on an originating summons and is not inherently
untair),

Common-Law Practice Commyissioners, Second Report 1853 ar 31 (*All applications
t0 the Courts for their summary intervention in what may be rermed incidental
matters are founded on testimonies contained in atfidavits. If resisted, the evidence
I opposition is brought before the Court in the same manner. Now it must be
M:irm::cd that this species of evidence is of all others the most unsatistactory. All the
Qreumseances which give to the system of English procedure its peculiar and
characteristic merits — “vivi voce” interrogation, cross-examination, publicity,

Samination in the presence of the tribunal, whereby an opportumty 1s attorded of

:ﬁ:;:ﬁ:zg the d_wuc;mnr of a witness — are here wanting: ;ll'u.'i.nul only dm.‘ i)ut.tlw
¥ 18 often not the spontaneous statement of the witness; the atfidavic is
tlf;i:cd_fbr and SWOrn to by .1hc deponent, nli_tcn withourt the sense ol responsibility
would be felr by a witness when delivering a statement in his own words.

i

Another v ] - : ) o
1othey very serious objection to affdavic-evidence is that there is no effectual mode

of dseareain: ; ’
Certaining the means of knowledge or the grounds on which general conclusions

orths 372.241 Service 293
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sworn to have been arrived ac): Buller B An Introduction o e Law
Held ar Nisi Prins. 6th ed. A Strahan & W Woodtali, London, 1793, 2 1

has been said it is evident that (as there can be na Cm“‘c-\ﬂmina[j;n\ o
atfidavic s no  evidence  benween  stangers.. So where [}lcrc/. of
cross—examination. as depositions taken betore commissioners ofbankru\rcanm -
not be read in evidence’): R ¢ Taylor (1691) Skin 403: 90 ER 179 Ps. they g

Relugjyy e

The present rules are based on the {UK) Rules of the Supreme Coypy 1883

O 37 (a broad licence for judges to admir athdavits subject to righ, w0 i
for cross-examination), This was extended h} (UK) Rules af ‘(-h{.
(New Procedure) 1932 (repealed) (creauing a general exception 1o Prove fin 4
affidavit subject to rhe judges power to call the deponent ror L'rons-ex.umwfi:l':. b
was approved 1n the recommendations of the Royal Conmission oy e ‘i}r e
Susiness ar Comiton Lane 1936 (Cmnd 78) ar 2248, See also Sytl o FH Brm:-J. r,.
Lid (No 3 [1913] VLI 362: (1913) 19 ALR 360: 35 ALT 36 per Cussen | el
Bonlwte 1+ Henderson [1893] 1 Ch 742 (atfirmed Bouhote v Henderson [1895)2¢h
The Scarcity and The Danicl M [31967] 2 Lloyd’s Rep 498 ar 508, e

(CTH) High Court Rules 2004 5 1.07 (requirements for filing of documzes
generally)
(CTH) Federal Court Rules O 14 1 A
(ACT) Court Procedures Rules 2006 r 6718
(NT} Supreme Court Rules r 43.09 {requirement to file and serve afidavit i
it may used;
(NSW3 Unitorm Civil Procedure Rules 2005 1 35,9
(QLDY Unitorm Civil Procedure Rules 1999 1 437
(SA) Supreme Court Civil Rules 2006 1 117(2)(h)
(TAS)  Supreme Court Rules 2000 rr 307 (atfidavit must be filed), 510 (requiremers
to file and serve affidavit before it may used)
(VIC)  Supreme Court (General Civil Procedure) Roules 2005 ¢ 43.09 {requiremer:
to file and serve atfidavat before it may used)
(WA Rules of the Supreme Court O 36 v 2(2) {court may give direcnnmms»
requirements for Aling and serving atfidavits), O 37 rr 13 (requirement (o file}.
(special tmes tor filing).

For the history of dhe requirement to file affidavits see R»
46 at 50; [1954) ALRC 122,

(CTH) High Court Rules 2004 1 9.4)
(CTH) Federal Court Rules O 14 ¢ 7
(ACT) Couwrt Procedures [Qules 2006 ¢ G71R(2:

(NTy  Supreme Court Act 1979 <« T4{3)iay: {(NT} Supreme Court
Jeguirement to file and serve atfidavit berore it may used:
(NSW) Umsiorm Civii Pracedure Rules 2003 ¢ 1002

(QLD: Umferm Civil Procedure Rules 1999 ¢ 438

ISA: Supreme Court Civil Rudes 2006 1 60 . . " e affdET
(TAS)  Supreme Court JAules 2000 11 466 {reginrement for notice W erﬁd‘rﬁ‘ -

- . s = . - - st tora
o betore issue was joined m proceeding., 310 {requiremes

. call dep
SUPreme G

Collins [1934] VIR

Rules £ 437

be Aled and <erved betore 1t mav be used: e

i - iy . . ) - . 4309 regh
ANICH  Supreme Court (General Cnil Procedure; Rufes 200517

4

‘-:L‘[‘.t'-‘r'" ®

! oS T I
and serve athidavic betore 1t mav used. .
) - g ~ - 2 PR Eaile 17 ave ¢
14 he Suprame Co O 36 ¢ 242 icourt Ay &
PO davics
% H Huid siles 2 d g Xl 5 -‘:-'.c.J- wi
e = W . " ; " . me v filed. it B
(CTHI Federal Court Rules © 14 ¢ 6 OF atfidaviz not et
leave o1 court a1 d or; EOE
. Hdavit hot fres

(ACT: Court Procedures Rules 20m6 v A7 LRG3 Qe alhid
may ol be used with Jeave of court
PN Supreme Court Rules v 43,09 Laffidavit must

court otherwise directs;
INEWT Ly

riv Cive Prolec

—

q

\QLD) Unite
BC used wich ]
of court)
iSA) Supre
‘\TAS). Supre
qifidavic was 1
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that time may
> An affidavit w
there is anotht
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VR 167 per
proceeding fc
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Fam LR 11.
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18. Omychund
Willes 338 ai
9. Stephen Sir ]
(citing Hutch
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Affidavits [195-8830]

m Civil Procedure Rules 1999 cr 437 (if affidavit not filed, 1t may

{p) Unifer s i .
ourt), 438 (if affidavit not served. it may be used with leave

'bc'l."uicd with leave of ¢

fcouff)supmm Court Civil Rules 2006 r 117

: [SAS) gupreme Court Roules 2000 rr 466 (leave of court or notice required where

: ;;ﬂ-dﬂ\'[[ was made before issue was joined in proceeding). 310 (if affidavit not filed

: :“erwd‘ court may permit it to be used) )

""{VIC} Supreme Court (General Civil I’rocc_duru}l Roules 2005 r 43.09 (affidavit must

!'"bc filed and/or served, unless (?LII‘I otherwise directs) i

! (WA) Rules of the Supreme Court O 37 rr 13 (-.v;‘i"f‘tdnvi: must be filed, unless court
directs), 14 (where there is a special time for filing, affidavits not filed within

: fji‘::\::; may be used with leave of court).
An affidavit which has been filed is not part of the proceedings until it is read or
B on that a party relies on it: Muanson v Porninghaus [1911] VLR
i a3 (1911) 17 ALR 238; 33 ALT 1 per Madden CJ, SC(VIC); Barristers’ Board of
- Western Australia v Tranter Corp Pty Lid [1976] WAR 65 per Brinsden | SC{WA).

e Hiah
8

ﬂ - -
ire 15 another indicad

Couirt and Federal Court of Australia, Butterworths, Sydney, 1991 to date (looseleat),
‘Federal Court Volume, [69.420] (the same considerations apply to annexures ot
w¢hibits o an affidavic, which may be received in evidence, either retaining their

o exsting markings, or being freshly marked, as the court may order).

| [zaders Shoes (Aust) Pty Lid v National [nswrance Co of New Zealand Lid [1968] 1
FNSWR 344; (1967) 86 WN (Pt 1) (NSW) 388 per Macfarlan J, SC(NSW) (a party
who files an affidavit in a commercial cause is noc obliged to read it).

15, Leaders Shoes (Aust) Pty Ltd v National Insiurance Co of New Zealand Ltd [1968] 1

U NSWR 344; (1967) 86 WN (Pr 1) (NSW) 388 per Macfarlan J, SC(NSW) (affidavit

filed in commercial cause); Muirfield Properties Pty Ltd v Erik Kolle & ssocs [1988]
VR 167 per Brooking J, SC(VIC) (a party may rely on affidavits filed in the same
! proceeding for the purposes of a different application by a different party).

R v Warson; Ex parte Armstrong (1976) 136 CLR. 248; 9 ALR 551; 50 ALJR 778; 1
Fam LR 11,297; BC7600059.
Lovell v Wallis (1883) 33 L] Ch 494, Lawson v Quare (1887) 32 Sol Jo 24. See, tor
example, Re Whiteley and Roberts” Arbitration [1891] 1 Ch 3538 at 359.

18 Omychund v Barker (1744) 1 Atk 21; 26 ER 15 sub nom Omichund v Barker (1744)

Willes 538 at 533; 125 ER 1310 per Willes LCJ.

19 Stephen Sir | E A Digest of the Law of Evidence. MacMillan, London, 1876, art 125

. (cting Hutchinson v Bernard (1836) 2 Mood & R 1; 174 ER 194).

B2 (CTH) Federal Court of Australia Act 1976 s 47(4); (CTH) Federal Court Roules

O14r9

(ACT) Court Procedures Rules 2006 r 6721

(NT)  Supreme Court Act 1979 s 74(3)(b); (NT) Supreme Court Rules r 40.04

(NSW) Uniform Civil Procedure Rules 2005 r 35.2

(QLD) Uniform Civil Procedure Rules 1999 ¢ 439

(4)  Supreme Court Civil Rules 2006 r 163(1)

(TAS)  Supreme Court Rules 2000 r 463

(ViC) Supreme Court (General Civil Procedure) Reoules 2005 r 40.04

WA) Rules of the Supreme Court O 36 r 2.

U‘?:; S_!”'P Joiners Society of Australia v Building VWorkers Industrial Union of Australia

M .) 56 CAR. 222 per Kelly J, Arb Ct(CTH): Comer Proditets UK Ltd v Hawkex

asties [ed [1971] 2 QB 67; [1971] 1 All ER 1141; [1971] 2 WL 361: Nayeiob

g:iflr(lis!-md Pty Ltd v Soric [1974] Qd R 161 per Dunn J, SC{QLD) _(it is no, and

plic not become, the practice o eross-examine deponents of affidavits in
ations for summary judgment).

21
E?;I';) Federal Court of Australia Act 1976 s 47(4); (CTH) Federal Court Rules O

(A
(NC"I:'T) Court Procedures Rules 2006 r 6721
) Supreme Court Act 1979 s 74(3)(b); (NT) Supreme Court Rules r 40.04

Neris
B
utterworthg 372.243 Service 293
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(NSW) Uniform Civil Procedure Rules 2005 1 33,2
QLY Umtorm Civil Procedure Rules 1999 + 439
{SA) Supreme Court Civil Rules 2006 1 165(2)
(TAS)  Supreme Court Rules 2000 1 463

(VIC)  Supreme Court (General Civil Procedure) Rules 20005 ¢ ST
(WA)  Rules of the Supreme Court O 36 ¢ 2.

See Stedman-Henderson Sweers Led ¢ Aneelides (1926) 44 WN (NS 1 et
Cl m Eq. SCNSW) (affidavit not to be used where party netified, but fiik Ehf,' 1
deponent for cross-examination): Re Dairy Laboratories Pry Lid fin lig) “'lj{
(NC 32) 280, SC(TAS) (where leave is given by the court EXUICIS
and the arfidavit s rc.u'—i, its weight is affected 11}‘- the absence 0"fm55'c-\'amim ;
Shea v Green (1886) 2 TLIX 333 (court may refise to act on an affidavic wheps s,
deponent cannot be cross-examined): Re Broce (i debior): Ex parte Debtor v Gt =5
Ofticial Receiver [1966] 2 All EIX 38; [1966] 1 WLIR 595, CA {court may act wis
the deponent being cross-examined). ' .
Re O'Nudl tdec'd) [1972] VIR 327 per Anderson Jo SCIVIC) (where deponent n
available by reason of death or otherwise, the court may reject the affidavit hpseter
or give it bur shight weight): Curley » Dyl (1983) 2 NSWLR 716 per Youns |
SCINSW) (intervening death of the deponent does not in jtsell make the Jidng
inadmissible): Elias i+ Griffich (1877) 46 L} Ch 806 (deponent to affidavit ‘mig!
been cross—examined on ic’): Tinesiell 1+ Sarali (1863) 11 LT 761 (affidavic had beer
filed for some ume betore death bur other party not aware that deponent might de
Currley v Duff (1985) 2 NSWLIR 716 per Youny ], SC(NSW) (intervening senilin ¢
the deponent does not in ielf make the atfidavit inadmissible); Ridley v Ridly {183
34 Beav 329: 35 ER 662,

Brait/nraiie 1 Kearns (18631 34 Beay 202: 35 EIL 612 {little attention to be paid &
afhidavic not subject to cross—examination.

Shea v Green (1886) 2 TLIR 333: The Parisian (1887) 13 P12 16 (where party swg
overseas. not wholly inadmissible but little weight may be allowed it).

- . S L . - =g = - wmes
Dusnne v+ English (18745 LIR 18 Eq 524 (absence of wimess from the country: wig
s

INg its diser

had been in the counoy but was obliged to leave, and only one day’s IR
to defendant of witness® departure); Nason v Clamp (1864) 12 WIR 973 per 5|r_|.e;
Romilly MR (in the case of illness: “the detendane had an LIqu:r.'sU-'\.‘i).ﬂ‘]{“'

the abisence of 4 witness whom he wished to examine, whatever night be (e 8

- . y e B
tor the absence. to have the cause stood over till he should appear. of tLH o e
m g

atfidavit withdrawn. His Honour would never in such a case i‘"(“‘_l
examinanon to be proceeded with. reserving the rest to a future ‘{""_" 5. Backe
Re Daivy Labavatorios Py Lad iy fga | 1972] Tas SIL (NC 32) 284, '\;_{:!-TASI?."' \"-‘
[1964] NSNWIL 293: (1963) BONWN (NSW) 1635 per MeClelland C)in Eg. 3%
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Affidavits

FORM AND CONTENTS OF AFFIDAVITS
seribed by the

cm for an affidavit 1s pre
as follows:

the various jurisdictons,
o - |

d or prescribed formi;

¢ of the proceeding in which

of The required fo
differences between

’l&-l vi in the approve

' .. must bear the title and numbe
=

plaintiff or defendant, it is sufficient

i 18 sworth
. myore than one matter,
laintiff or defendant and that there

qace the pame of the first matter, p
:‘otht‘f matters, plaintiffs or defendants;”

3; first page of the affidavit must show the full name of the deponent

v the o

)

which the affidavit 1s sworn;”’

1) the date on
. - ‘s
AAan Jffidavit must be made in the first persom,
[;; e Jffidavic st be divided into paragraphs, each numbered
A wmemﬂiﬁ]\.— and as near as possible confined to a distinct portion of
s (8]
the subject: i .
+ each page of an affidavit must be numbered; and
(7) each PS™ o
§) an sffidavit naust State the name, the address, the description and/or the
" gecupation of the deponent and whether he or she is employed by a
8

pary 10 the proceedings.
The introductory elements form part of an affidavic.”

The court mMay receive an affidavit notwithstanding any irregulari
4. However, if formal requirements are not satisfied, costs may 1ot be
.l:'{_“,\‘ﬂl for the affidavit or relevant part of i.'! In some areas of practice,
~duding probate, affidavits must be carefully prepared and permission will not
b given (o use affidavits cont;;ining mistakes which could have been avoided

e there is some urgency. -
Anaffidavit not in English should not be reje

of it is available.?

ty in its

cted where a proper translation

Nites
1. (CTH) Federal Court Rules
(ACT) Court Procedures Rules 2006 © 67105 see approved Form 6.11
QLD) Uniform Civil Procedure Rules 1999 ¢ 431(1) (approved form)

(
() Supreme Court Civil Rules 2006 r 162(1).

CTH) High Court Rules 2004 ¢ 1.08.2
ACT) Court Procedures Rules 2006 r 6710; see approved Form 6.11

(SA)  Supreme Court Civil Rules 2006 ¢ 162: (SA) Supreme Court Practice

Directions 2006 Form 14
(TAS) Supreme Court Rule
(WA) Rules of the Supreme
3 (WA) Rules of the Supreme Court
er}nded in a matter or matters and between parties, sO M
of the matter or matters may be omitted).

O 14 ¢ 2(1) (Form 20)

~

s 2000 r 501() (title)

Court O 37 ¢ 1(1), 1(h-

O 37 ¢ 1(2), 13 (where proceedings are
uch of the title as consists

e P T

- (CTH) High Court Rules 2004 r 24.01.8
(CTH) Federal Court Rules O 14 ¢ 2(2C)
(ACT) Court Procedures Rules 2006 T 67
(NT_) Supreme Court feules v 43.01(7) {requ
(additional requirement that the affidavit must on the outsid
whose behalf it is filed and state the name of the deponent an

372.245

10: see approved Form 6.11
irement for first page). 13.01(8)
e identify the party on
d the date of swearing)

£ Ly,
Nexi .
s Butterworths Service 293
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[195-8835)

Halsburys Laws of Australio

G

93 372.246

(QLI)  Unitorm Cavil Procedure Rules 1999 1 431(2) (requires y,
S the

person making the affidavit and the name of the PATY 0N whoge §, hnamf W
;L N . B R . ) . ) @ o Lt
{SA) Supreme Court Practice Directions 2006 Direction 34 i e
(VIC)  Supreme  Court (General Civil Procedure) Ruleg 2003

g S L

{requirement to complete jurat) P3N

g

(CTH) High Court Rules 2004 + 2-4h01.1

(CTH) Federal Court Rules O 14 r 2(h

(ACT) Court Procedures Rules 2006 1 6710(1)(a)

(NT)  Supreme Court Rules r 43.01(1)

(QLD) Uniform Civil Procedure Rules 1999 r +31(3) !
(SA) Supreme Court Practice Directions 2006 Direction 3.1 )
(TAS)  Supreme Court Rules 2000 1 501 (b)

(VIC)  Supreme Court (General Civil Procedure) Rules 20035 r 43,010 Y
(WA)  Rules of the Supreme Court © 37 r 2(1).

This is based on the recommendacion of Bentham: Bentham J. Ratiowale o
Epidence. Hune & Clarke, London, 1828.Vol 2. Book 111, Chaprer X, pp 19895 5.
further pp 196-203 (examples in common law where this recommen

nded practiz,

disregarded by evidence being recorded in the third person. making it uncles o
) A 3 uncleir wag

was said by the wimess)

See also Re Husband (18635) 12 LT 303: Blamey v Blamey [T902) WN 138 taffidny
made in the Unites Stares in the chird person. in accordance with United Suze
practice, admitted)

(CTH) High Court Rules 2004 ¢ 24.071 4

(CTH) Federal Court Rules O 14 y 2(7)

(ACT) Court Procedures Rules 2006 ¢ 6710(1)(¢y
(NT)  Supreme Court Rules r 43.01(4)

(NSWi Uniform Civil Procedure Rules 20005 ¢ 354
(QLD) Uniform Civil Procedure Rules 1999 r 431(5)
{SA) Supreme Court Practice Directions 2006 Direction 3.1

(TAS)  Supreme Court Rules 20061 + 501(d)
(VICY  Supreme Court (General Civil Procedure) Ruales 2005 r 43.01(#
(WA)  Rules of the Supreme Court O 37 r 2/(&)).

This is based on the recommendation of Bentham: Bencham J. Rariouale of Jéios
Evidence. Hant & Clarke. London. 1828.Vol 2. Book I11. Chapter X. pp 2"3'_""5"
also pp 210-20 (examples in English law where this recommended pracucesn
disregarded by the practice in chancery of all the questions being ‘squeezed 10985
in the Bill and all the answers being ‘squeezed’ together in the Answerl
{CTHY High Court Rules 20104 ¢ 1,08 1(d:

(CTH) Federal Court Rules O 14 + 2(2A
(NSWY Unitorm Civil Procedure Julss 20005 ¢ 35.6(3)

{SA) Supreme Court Practice Directions 20065 Direction 3.1
(QLDY Uniform Civil Procedure Rules 199y r 4316,

WA Rules of the Supreme Court O 37 + 2(6;

(CTHY High Coure Rules 2004 ¢ 24012

(ACTY  Court Procedures [Rules 2006 ¢ 67 1
Supreme Counrt Rules ¢ 43001725, 43.001(3"

o p—

INT
(QLDY Uniform Civil Procedure Rules 1u9y ¢ 4314 CSA: Snnrcme(:f‘g
(SA: Supreme Coure Practice Direcnions 2006 Direction 3,11 {84791 :

PPractice 1on ons 20060 Form 14

(TAS ST I ules 2000 ¢ 30 S e
VIC Sunreme Courr (Generad Tl Procedure: Rules 20097 ] ordez«ﬂi@, 7

: e . e 2 -, ~cupations AL
WA Rules of the Supreme Court O 37 r 201 {vague occupd hs

i B : . : T
st be Csuimiaient i Re Claehy Press L oria Honse Praniiie sjes” Al
Lid (19171 106 LT 247 per Eve | 0+d s of public compEE
i | :
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(1947) 64 RPC 3
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Affidavits [195-8840]
CTH) High Court Roules 20014 r 2,03.2 )

0. ( federal Court Rules O 14 r 6(b). Unless the court otherwise orders, an
(CTH,)- may be filed notwithstanding any irregularity in form: ibid O 14 r 3.
affidavit Court Procedures Rules 2006 r 6719
(ACT) Supreme Court Rules r 43.08
(NT\)X/) Uniform Civil Procedure Rules 2005 ¢ 35.1
gﬁ?m Uniform Civil Procedure Rules 1999 r 436(2). Unless the court otherwise
:{"-ﬁ an atfidavit may be filed despite an irregularicy in form, including a failure
: :g‘ the approved form: ibid r 436(1)

{;‘)\l Supreme Court Civil Rules 2006 ¢ 162(9)

h]‘r\q supreme Court Rules 2000 ¢ 5306

E‘v[(:;f SlIEJFt‘ITlL’ Court {General Civil Procedure) Rules 2005 r 43.08

(WA) Rules of the Supreme Court © 37 r 5(2). Unless the court otherwise orders,

an affidavic may be filed despite an :irrt'gillarity in form: ibid O 37 r 3(1).

See Blamey v Blaney [1902] WIN 138 (atfidavics sworn in the United States admitted

Jlthough title of matter was missing); Underdown v Stannard [1871]WN 171 (corrected
Jffdavic filed without further fee).
Raveit v Cleveland Divisional Board (1894) 6 QLJ 67, SC(QLD), Full Court (successtul
appellant for a prohibition order given no evidence costs because of the voluminous
and irrelevant atfidavits filed); Whiyte v Whyte (1906) 23 WIN (NSW) 85 per Simpson
], SC(NSW) (no costs given lor an affidavit containing objectionable marter).

12. Re Johnson [1903] QWN 12 per Real J. SC(QLD).

13. Re Paknza [1975] Qd R. 141 at 145 per Matthews J; Re Letters Patent Granted to Sarazin
(1947) 64 RPC 51.

[195-8840] Formal requirements for jurat The jurat, or attestation, must
gtout the name and signature of the deponent, the name, title and signature
ofthe person before whom the affidavit is sworn, and the date when and the
flace where it is sworn.! Each page of the affidavit must be signed or initialled
& the deponent and the person before whom it is sworn.?

Where an affidavit is sworn by a deponent who appears to the person before
1_5_:0m the affidavit is taken to be illiterate, blind, otherwise unable to read the
i’-“:ﬁd‘-‘it or physically incapable of signing it, that person must certify in or near
¢ jurat that:®

%]) the affidavit was read in his or her presence to the deponent;
'\%.]' the deponent seemed to understand it perfectly; and
() (.in some jurisdictions) the deponent signified, by either marking or

“gning, that he or she swore or affirmed the affidavic.*
‘ﬁ:ﬁ:{\‘il:::]{iifﬁti})];g. the affidavit must not be used in evidence withour such
5 he deponmtS}t;c court is otherwise satistied that the 'n.rlldm-'it E\-‘;l:s n.;.-.ui over
Kot .‘lm t‘hflt he or she :lpp.c.u'eld to umlc:‘.rsmn-.l it pcrte_gt]y. Inn the

apital Territory. South Australia and Western Australia, there are

gy

ke i . H

:_—;gu,smp;ﬁ"lsmns in the case of a deponent who appears to be unable ro
ATstan ~ ; : . . .

¥ the affidavie when read to him or her in English and requires the

kﬁm; f‘;’l be interpreted.”
r'fwmﬂr:ls:aulm{_‘ _("11_-‘1t;1] Tm:l:iror.y_. the Northern Territory, T'.lsmarun.\J'icro‘rm
e o each dftlalm, in an tltfii.'l'..l\a‘lt mad§ by two or more dc‘pon‘cnts. tlj‘c full

] fponent must be inserted in the jurat.” However, if the affidavit
Onents is taken at one time before the same person, it is sufficient

£ that g ya ; - ) 8
't Was sworn by ‘both (or all) of the abovenamed deponents’.™ In

372.247 Service 293
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[195-8840] Halsburys Laws of Austalia

Queenstand, where multiple deponents will be making an afg
swear the affidavit at the same place and before the same person
cach deponent must be inserted in the same jurat.”

. . ~ - 13
in separate jurats in the afhdavit.”

A jurat. like other certificates that an oath has been taken, i5 oy

conclusive and evidence is admissible to show that it 1s inaccurage !

not waive irregularities inn it, - however, the court may have it regy,

i3

court.

Nores

1. (CTH) High Court Rules 2004 1 24,01
(CTH) Federal Court Rules O 14 v 2(1), Sch 1 Form 20

. the n :
ame
wnlll L IE there gre
deponents to an athidavit but they swear separately, their nanes MUt be g
€ ing

avie and

iﬁ.‘;_

erted
marily ..,

Parties .
orn iy 0?{7

(ACT) Oaths and Affirmations Act 1984 < 10, 5ch 5. (ACT) Court Procedures ki

2006 1 6715
(NT) Supreme Court Rules r 43.01(3)

(NSW) Uniform Civi] Procedure Rules 2005 v 35.7A(1) (if solicitor takes

afildi:

he or she must add. legibly below his or her signature. his or her name and idde

torether with ‘solicitor’, by use of a stamp or otherwise). 35.7A(2) (person authon

to take atfidavit must add. legibly below his or her signature. his or

Bings

her name 102

address together with “commissioner tor affidavits™, by use of a stamp or othersis:

(QLD)
(SA)
Directions 2006 Form |4

(TAS)  Supreme Court Rules 20000 ¢ S0 (urat must state that it
the deponent on the date when and the place where it was sworn)

(VIC

Uniform Civil Procedure Rules 1999 r 432(2). 432(3)

Supreme Court Civil Rules 2006 v 162: (SA) Supreme Court Pracue

S SWorD B

Evidence Act 1938 5 126 (jurat must state the dare when and the place WhCK

. .- - - . 3 L A
the affidavie was sworn): (VIC) Supreme Court (General Civil Procedure Rules 205

{sewrips

rr 43.01(3) (affidavit must be signed by deponent). 43.02 (where affidavi by ez

ar blind person}

{(WA)

out the name of the deponent. the signature of the deponent. where
atfidavit was sworn. the name of the person before whom it W
re whom

Jature and title or deseripnon of the person bet

rerirorting

WIN 158

cloper i

sienature should be writte

meaning of jurat’ see Bu
See Donn o ‘]('J.'J'L'; |18

Hands v Clemants (1543) 11 M & W 816: 152 ER 103 (signature 01 P

2 ; . . sye srated at
affidavie need nor correspond exacely with his or her full name stated

of the affida ol (18841 26 Ch D
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Affidavits [195-8840]

/Tot:l)ractice Directions 2006 Direction 3.1.3

Suprettt N NP N o
y b ourt Rules 2000 1+ 301(5) (signed by person before whom athidavic
13) 51g Y P

&y sopeme

chg) Supreme Court (General Civil Procedure) Rules 2005 ¢ 43.01(6) (signed by

vl )erson before whom it 1s sworn)

the P Oaths. Affidavits and Statutory Declarations Act 2005 s 9(3), 9(5).

(W;)r the meaning of ‘affidavit’ see Buttenworths Encyclopaedic Australion Legal
5 ¢

[ctionary

Court Rules 2004 r 24.01.12
(3} (blind or illiterate), 2(-+) (physical incapacity)
984 5 20; (ACT) Court Procedures Ruules 2006

«TH) High
cTH) chml Court Rules O 1412

achs and Affirmagions Act 1

=

) O
:\;J(erf: (incapable of reading) - .
(NT) Supreme Court [Rules r 4,3..!:2(}} (blind or illiterate) .

(NSW) Uniform Civil Procedure Rules 2005 r 35,7 (blind or illiterate) ~ ‘
(QLD) Uniform Civil Procedure Rules 1999 r 433(1) (unable to read atfidavit),
13312) (physical incapacity) .
s4)  Supreme Court Civil Rules 2006 ¢ 162(7) (blind or illiterate)

;:TAS] supreme Court Rules 2000 r 50 13(1) (blind or illicerate)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 43.02 (blind or
illiterate). See also Williams N. Civil Procedure Vicroria, Butterworths, Sydney. 1986
date (looseleat). [1 43.02.10] {form of attestation made by person physically incapable
of signing affidavir).

(WA) Oaths, Affidavits and Statutory Declarations Act 20055 13 (blind or illiterate).

¢ of deponents unable to sign their marks see R v Holloway (1901) 635 JP
712.
2(3)
(ACT) Court Procedures Rules 2006 r 6716
(NT)  Supreme Court Rules r 43.02(2) (blind or illiterate)
(NSW) Uniform Civil Procedure Rules 2005 r 35.7
(QLD) Uniform Civil Procedure Rules 1999 ¢ 433(3) (unable to read affidavit and
physical incapacity)
(SA)  Supreme Court Civil Rules 2006 v 162(7)
(TAS) Supreme Court Rules 2000 r 503(2) (blind or illiterate)
(VIC) Supreme Court (General Civil Procedure) Rules 2005 ¢ 43.02(2) (blind or
literate)
(WA)  Oaths, Affidavits and Statutory Declarations Act 2003 s 13 (blind or illiterate).
The provision would appear to exclude depositions where this has not been
complied with but the verbal assent of a dying deponent has been found to be
sufficient: R v Holloway (1901) 65 JP 712.
It is not sufficient to state that the atfidavit was read to the deponent and chat the
dePO_nent appeared to understand it Re Longstaffe; Blenkarn v Longstaffe (1884) 54 L]
Ch 316. Compare Ferner v Cochrane (1889) LR 23 1Ir 422,

- (ACT) Oaths and Affirmations Act 198+ s 19; (ACT) Court Procedures Rules 2006

£ 6716(2)

5A)  Supreme Court Civil Rules 2006 r 162(8)
(WA)  Oaths, Affidavits and Statutory Declarations Act 2005 s 14

i AC s
ACT)  Court Procedures Rules 2006 r 6713

r h
{%‘_’P f)tuprumc Court Rules r 43.04
UAS) Supreme Court Rules 2000 ¢ 504(1)

:ft,jf" S“Premcq Court (General Civil Procedure) Roles 2005 ¢ 43.04
; ! Raules of the Supreme Court O 37 r 3.
,;(_}TJ g:(.‘lll"[ Procedures Rules 2006 ¢ 6715(3)
(FAS) o brome: Couet Rules © 43.04
Vi S_“P""““‘ Court Rules 2000 ¢ 304(2)
Supreme Court (General Civil Procedure) Rules 2005 ¢ 43.04

:'w‘.\- =
3\'?: RR‘"‘I“‘ of the Supreme Court O 37 r 3.
¢ hmes (1868) 3 VLR (IE & M) I at 2 per Molesworth J. SC(VIC) (where
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[195-8840]

Halsburys Laws of Aunstialia

e I

—

an affidavit is made by two people. 1t is 0t necessary for the Jurat ¢
. . - i . L 1o
awore 1t ‘severally’ as long as both names appear n the jura) State thy,

(QLD) Unitorm Civil Procedure Rules 1999 1 432(4),

Ihid r 432(2). 432(3)

Thirston likSl'ng/'br'd (1700 1 Salk 284 L)} ER 2_51 (held.in relation 1o § cluts
that an ofbicial did 110:.(.11\1- an ‘i.'r.i[]l'.‘lf there is a misentry. it Might hl-:l\."‘
corr;‘ctcd b‘\'iothcr r.\nhfm';-, for he should; not be concluded by lilu“;,‘,
negligence of the othicer’): Ror Emden (1808) 9 East 437; 103 ER 40 I,
affidavit not conclusive of the place of swearing). furar o
Pilkington v+ Himswort (1835) 1Y & C Ex 612; 160 ER 250,
Ex parie Harris; Ror Harris (1873) LI 10 Ch App 264 at 266,

3 eton

[195-8845]
must not be used or read without leave of the court, unless:
(1) the alteration is authenticated by the initials of the person taking t

Documentarv and Real Evidence

Proof of Facts
Witnesses

odes of Proof

A
s

¥
i
Y|

Special
Evidence out of Court

Service 283 A7Z2.202

—_—

Alterations An affidavit in which an alteration has been my;
Eite

affidavit (or the stamp of the Registry if taken at the Princpal o5
District Registry): or

in some jurisdictions, in the case of an alteration by erasure. the wozk
or figures that were Writtell on the erasure at the time of taking the
Affidavic are rewritcen and signed or initialled in the margin of i
affidavit by the person taking it.”

(CTH) High Court Rules 2004 ¢ 1081 (e) .
(CTH) Federal Court Rules O 14 13 {the athdavit may nevertheless be tiled.uriss

the court otherwise orders)

(ACT) Court Procedures ules 2006 v 6717(3) )
(NT)  Supreme Court Rules v 13.05 (the affidavit may nevertheless be filed. wm

the court otherwise orders)

(NSW3 Unijlorm Civil Procedure Rules 20035 ¢ 33.5
(QLLY) Unitorm Civil Procedure Rules 1999 1 434 (the
be filed)

affidayit may nevertise

it ¢ 505

(TAS)  Snupreme Court Rules I

WVICY  Supreme Court (General Civil Procedure) [Lules 2005 ¢ 43,005 {the b

niay nevertheless be filed. unless the court otherwise orders) e

(WA Oarhe, Affidavits and Starutory Declarations Act 2005 s SN g
jeeworth 1. 3¢ ths

. Ry Cherson (18635 2 WW & A'B (IE & M) 14 per Mo

contained erasures 9t

InigEeE 2

N\

MISOVer

4ra. deposng 1o the acs

- 1 5
‘.‘t‘ |'(\1|J=-.! )

At © I_rll|l1 il

¢lipearion not

o aesentin] Fave
61 L) Ch 6#Y (nwe
o saeialled
1oL properiy LA r

sy 39 ILTR Hi2 B

c v the 82
wed d [-.-tq!mn.

roaerved div ‘.l... » i.-‘]"n{ oo
d and Wight 14

jral point O
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wirs achnnce
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Elye COUNT: LT I 11 oo
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the place «

Wy the GPPY 3

ype ST

that > A
R o4 ) R I I i - e
JURR B T4 ' PRI Vs L e 5
A , 1 daviesatter b 1o

an ot initalled by the Vice=( “onsnl raking afnaad & L“‘Lcrfu:f'-‘"

fineatian

atfidavis Aled with the mt i
H the fee fncludedd - Pr.ﬁx

the mterimeations myvindedl \ o) !

() -

: A

-

’
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= JCTH) Federal
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8830] Exhibit
wonts and other
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faument whenever
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amst, at the option
{1) produce the
2) provide a pk
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photocopied
In Queensland, at
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Affidavits [195-8850]

/’h';::ms 3004 £ 1.08.1(e)

Hig - ‘ )
CTH) Federal Coure Roules O 14 r 3 (the affidavic may nevertheless be filed, unless
(‘C -ourt atherwise orders)

(’ne ;?V) Unilorm Civil Procedure Rules 2005 r 33.5
(N> Court Raules 2000 r 503,

eIt

(TAS) ST

3
-

<hibits and annexures [n the High Court of Australia,
11’5'8830} d‘ other things referred to by affidavit must be referred to as
; and must not be annexed to the affidavit or referred to in the affidavit
3 it‘.!'-?-\"'d' 1
{a the Fe
i ot AINEXE

Australia, any original document must be exhibited

deral Court of :
d ro an affidavit.” Copies of all documents exhibited or annexed
3

g affidavit MWSt |:*rc ‘serveul \_\-'ith the affidavic. .
o the Australian Capirtal —.‘ferntory_'q rmd the Northern Territory, a document
L hevised in conju11ction with an affidavit must, where convenient, be annexed
i die ;ﬂ':da\’il»J Where annexure is inconvenient, the document may be made
;“hibir o the affidavit.” Instead of making a document an annexure Ot an
Athibit 10 an affidavit, the relevant portion of the document may be included
4 e body of the affidavit, and the party filing the affidavit must produce the
sment whenever the affidavit is used.”

[ New South Wales, a document to be used in conjunction with an affidavit
onbe made an annexure or an exhibit to the affidavic.” An exhibit must not
':elﬁlc‘df; A party who serves an affidavit to which a document is an exhibit
w2t the option of any other parn_-':"”

(1) produce the document for inspection by the other party;

() provide a photocopy of the document to the other party; or

$3) produce the document at some convenient place to enable it to be
photocopied by the other party.

In Queensland, an original document (and an original thing, if practicable)
zed with and mentioned in an affidavit is an exhibit.!” A group of different
aments may form one exchibit.!! If it is impracticable to exhibit the original
adocument, a copy of the document may be an exhibit to the affidavit.'?
Generally, exhibits must be beund to the affidavit.'”

;;[ﬂ.sol{th Australia, an exhibit to an affidavic must be clearly marked so as to
Sy it a5 the exhibit referred to in the affidavic.”
z!ﬂTasmania, an account, an extract from a register, particulars of a creditor’s
f’:‘r:; ?(Ehgr documenF referred to must not be annexed to an afﬁdaxi'it., or

410 in an affidavit as annexed but must be referred to as an exhibit. "

Victoria, a document referred tc; in an affidavit must not be annexed to
2 idaic but may be referred hibit. ¢ A

nw\?swmA d}l. he reterred to as ap exhiDit. . . . '

Bl bustrah;l. a document that. is to be used in conjunction W1th an
g B esad F? ﬂ:nexed to the atfidavit ?.nd be referred to in th; a.fﬁdawt as
Zoe ‘“IUmeSI. nnexures to an aflﬁsdawt must be boun.d with it in one or

as may be necessary. Where an affidavit has one or more

i:-ﬁ‘f.‘mms SO
. 40 index which refers to the atfidavit, lists the annexures and their

\‘fn\'e
* 'Nundpage numbers. and contains a short description of each annexure niust
Hund G a4 .
ith the affidavic.'” Except where the court allows otherwise, the

£ Lo,
SNexie Bliﬂem.,_mh .
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[195-8850] Halsburys Laws of Austialia

thickness of a volume of an affidavit and its annexures must Crr of Pateni

i a0 ; ' vHa.\'sle it
millimietres.™ A bound register, an account book or other e

. A bog-' G =

document of an unusual size must not be annexed to an affidavic ¥ //’__
& i 5 . T 7 :

to in an afhdavit as being annexed, but must be referred to as ap 9855] Contents [

In all jurisdictions except South Australia, an exhibit nyse have 'ﬁm
it a certificate signed by the person before whom the affidavit is 5“-...1‘11," :
exhibit or attached certificate must bear the title of the affidavit or $o,
identifying mark.” ;.l_“"-'

Exhibits may be inspected by parties™ even where they contain coﬁﬁ'
material.>*

R st be confined t
___\11_11‘111 o o
wledge tO prove. !
o eratements OL infor
;”1 he word ‘belief” by
spent does not have pr
g all jurisdictions eXCep
Victoria, scandalous, 117€ lev
om0 affidavie.” In all
Victoria, the affidavit may ]
Bdavit which has been fi
% or she conrinues to acl

'

Notes
1. (CTH) High Court Rules 2004 r 24.01,13.
2. (CTH) Federal Court Rules O 14 ¢ 4(1)
3. Ibid O 14 1 4(3).
4. (ACT) Court Procedures Rules 2006 r 6712(1)
(NT)  Supreme Court Rules r 43.06(1)

(ACT) Court Procedures Rules 2006 r 6712(7)

(NT) Supreme Court Rules r 43.06(2).

6. (ACT) Court Procedures [Rules 2006 1 6713

(NT}  Supremie Court Rules r 43.06(3),

(NSW) Unitorm Civil Procedure [Rules 20035 + 35,6(1).

[bid r 33.6(3}.

Ibid r 33.6(6%.

1o, (QLD)  Uniform Civil Procedure Rules 1999 v 435(1), 435(2).

11, Ihid r 435(3)

12, Ibid r 435(4). :

13, Ibid r 435(8). However. if exhibits are not bound to an affidavit. they misstbe
if practicable. in an indexed and paginated book and be filed with _the affi
r 435(9). Also. if an exhibit s comprised of a group of documents. 1L
in an indexed and paginated book and be filed with the affidavic1BKdE

4. (SA) Supreme Court Civil Rules 20016 1 162(3). :

15, {(TAS)  Supreme Court Rules 2000 v 301,

16, (VICY  Supreme Court {General Civil Procedure) Rul

17. (WA} Rules of the Supreme Court O 37 r 2(8)

I8, Jbhid O 37 r 2(9

19, Ibhid O 37 r 2(7)

200 Ibid O 37 r 20103

21 Ibid O 37 r 9(1}.

220 {CTH: High Court Rules 2004 + 24,010,174

(CTH) Federal Court Rules O 14 ¢ 4{2

(ACT Cour: Procedures Rudes 2004 r 67 12083-(14)

NT Supre Court Rules v 420672

INSW Uit

= (CTH) High Court
~ (CTH) Federal Cow
(ACT) Court Proce
(NT)  Supreme Cc
(QLD) Uniform Ci
to the evidence the
(SA) Supreme Cc
(TAS) Supreme C:
(VIC} Supreme C«
(WA)  Rules of th:

See McSharry v Ra
8 WAR 13 per Adar
opinion or otherwi
proceedings).

The costs of an
argumenrative matte
party filing che affid
(QLD) Uniform C
(WA)  Rules of th

See also Stephen ¢

a2
2‘ SCTH) High Cour
* WCT) Court Proc
o (NT) Supreme C
A 1
{QLD)  Uniform C
pplication because

S4) Supreme C
(TAS) Supreme C

Supremie €

WA} Ruyles of th

o pplications und.

5 Was the pra
g;‘:’?;g:nt.i(ram5|'mlr
17 ALR ;3 -omim
238: 33 AL

£7¢ the named
SVt on inform

o1}

SR A

es 2005 © 4300

y Civil Procedure Raules 2005 1 35,602 .
(QLD) Unirorm Civil Procedure Rules 1999 1 435(3)-(7) hibit
(TAS)  Supreme Court Rules 2000 ¢ 501 ¢h) {annexure or e i
(VIC)  Supreme Court (General Civil Procedure} Roules 2002 T6
{fform of certificate;

WAL Roules of the Supreme Court O 37 + Y20

23, Re Hincheliffe [1895) 1 Ch 117 at 120; (1894} 71 LT 5

Britan Sicaneslnp Co Lrd 118971 1 QB 1850 (18%65

Buttenyoring
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[195-8855]

;’lﬂ‘idﬂt/i[:

11987) 9 [PR. 363 per Young J. SCINSW).

ents D ol jurisdictions, court rules provide that an
] Cont fined to such facts as the witness is able of his or her own
-on ; . -y

£e ver, on interlocutory proceedings, an affidavit may

ve.l Howe -~ )
of information and belief” if the grounds are set out.” The

pelief’ by the deponent does not necessarily mean that the

¢ have |nersonal knowledge.“L
es 10 ¢t the Commonwealth, the Northern Territory and
pa alous. irrelevant, offensive or oppressive matter may be struck out
a2 o F In all jurisdictions except the Northern Territory and
2 0 fidavit may be taken off the file.® A solicicor discovering that an
] filed is false must remedy the matter immediately if
7

.Wl (CTH) High Court pules 2004 ¢ 24015 (there are no similar provisions in the

(CTH) Federal Court Roules) _
(ACT) Court Procedures Rules 2006 ¢ 6711(1)
y Supreme Court Rules r 13.03(1)

QLD Uniform Civil Procedure 1R ules |
to the evidence the person making it could
[sA)  Supreme Court Civil Rules 2006 ¢ 162(2)
(TAS) Supreme Court Rules 2000 1 302(1)
VIC) Supreme Court (General Civil Procedure) Rules 2005 ¢ 43.03(1)
(wa) Raoles of the Supreme Court O 37 ¢ 6(1).

See McSharey v Railusty Cors (1896) 13 WK (NSW) 127; Re Juson Pty Ltd (1992)
g WAR 13 per Adams M, SC(WA) (material which cannot be proved because it is
opinion Of otherwise inadmissible is not allowed in affidavits in interlocutory

999 ¢ 430(1) (affidavit must be confined
give if giving evidence orally)

proceedings).
The costs of an affidavit which unnecessarily sets forth matters of hearsay,

argumentative matter or copies of Or ¢Xtracts from documents must be paid by the
party filing the affidavit:
(QLD) Uniform Civil Procedure Rules 1999 ¢ 430(3)
(WA) Rules of the Supreme Court O 37 r 6(3).

Sn{e also Stephen Sir ] F A Digest of the Law of Evidence, MacMillan, London. 1376,
arc 124

. (CTH) High Court Rules 2004 r 24.01.6
(ACT) Court Procedures Ruules 2006 v 6711(2)
(NT)  Supreme Court Rules r 13.03(2)
(QL_D) Uniform Civil Procedure Rules 1999 r 430(2) (or an affidavit for use in an
application because of default)
(5A)  Supreme Court Civil Rules 2006 162(2)
(TAS)  Supreme Court Rules 2000 = 302(1), 502(3)
“V{C:l Supreme Court (General Civil Procedure) Rules 2005 © 43.03(2)
"\F’\) Rules of the Supreme Court O 37 1 6(2) (or affidavits used for the purposes
ot Ap;lslicatiom under certain Acts), G(2A).
CFTI}‘-‘ was the practice in chancery: Sereard v Quigley (1901) 18 WIN (NSW) 3a5;
“:'di}' v Austnalasian Meat Industry Employees’ Uinion (NSH Branch) 1961 AR (NSW)
'i_f- ndus Comm (NSW), Full Bench: Matson - Porminghans [191 VLR 239; (191 1)
/" ALR 238: 33 ALT 1; Re_Juson Pry Ltd U".*"}:'l 9 WAR 13 per Adams M. SC(WA)
;:{«T"? the named sources have themselves sworn atfidavics this does not make the

idavic on informarion and beliet inadimissible buc it goes 1o the value of that

[
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Documentarv. and’ Real Evidence L.
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Spe

I
|
|
|

Witnesses

Evidence out of Court

[195-8855] Halsbury’s Laws of Australia

i

/i

evidence). On the issue of what is interlocutory see Ex parte By 196
221; (1986) 5 MVR 285 per McPherson J. SC(QLD) (the test is whethg i8]
will finally dispose of the rights of the parties in the ultimate dig; il;cl g S S
whether or not litigation has already commenced and whether of 1'i011 i 1A} Who may tal
effect of the decision will be to make such litigation impractic;gbiu} Lih
Lovell (1991) 4 WAR 311 per Adams AM, SC(WA) (court will'cg,
and substance of the proceedings and not just their form); Cone
Commission of Victoria [1964) VIR 788 per Gowans J, SC(VIC) (a'p}')h»
time to commence action not an interlocutory application perniittiny
hearsay in an affidavit); Comalco Ahunisium (Bell Bay) Ltd v Claudio (1970}
per Neasey [, SC(TAS) (application to extend tme to commence der
interlocutory application permitting the use of hearsay in an affidavide
United Pacific Transport Pty Lid [1 966] Qd I 465 at 471 per Gibbs
test is whether the application is one that would finally determiné'
parties and that hearsay is admissible where the application seeks leave |
steps in an action dormant for over six years); National Mutual Life A . ‘_'4'5(2)_ 45(3) (affidavits
Itd v Chris Ponlson Insurance Agencies Pty Ltd (1997) 7 Tas R 1'(J"p'ggij ; "_ ' CT) Oaths and Af
SC(TAS) (court may exclude hearsay if it is inadmissible for other reasonsls Ja s ) (affidavits ta
Australion Abrasives Pey Led (No 1) [1971] Tas SR (NC 3) 378 per NeaseyJi§ o, “broad)
(information and belief cannot be relied upon in an afhidavit supporting an apph
to set aside a judgment. :
Manson v Ponninghans [1911] VLI 239; (1911) 17 ALR 238; 33 ALT:
CJ. SC(VIC) (affidavit on information and beliet not admissible unlesg :
and belief is set out). Compare Re Gl i (de :\1. {,‘:  take affidavits)
£ Belier “il' QLD): Oaths Act 1

PERY & “(SA) - Evidence (A
ower of proclaimed
28 (who may be c
ules 2006  163(1)
[AS)  Supreme C¢
davits taken intei

fidavics.” In some j
o;‘-'aﬁlrmed before a
bl

€TH) Evidence Act
- (C’[‘H} High Court
GTH) Federal Cow

Oaths Act 1¢

the deponents information
13 VLR 365 per Webb J, SC(VIC) (the absence of the grounds o
weight and not to the admissibility of the affidavit).
Atherton v Jackson’s Corio Meat Packing (1965) Pry Ltd [1967]VR 85
289 per Smith ], SC(VIC) (a witness who experienced an event
he or she can swear to with complete certainty or precision, but Wi
to ‘belief” means that the deponent’s evidence is based on conjectt
or information from others it will generally be rejected); Re Juson It
WAR. 13 at 15 per Adams M, SC(WA) (it is not sufficient disclosurg
name a company, the person in the company should be identifie

of the State), 125
1f affidavit is taken t
(WA)  Oaths, Affid

(ACT) Court Procedures Roales 2006 1+ §720(1)(a) ;

(NSW) Uniform Civil Procedure Rules 2005 v 4.13(1) @ i

(I(‘QLI J) Uniform (_Eiv-'.] Prqc:;duru Rules 1999 r 440 + S 2 CT_.H] High Cour

(SA) Supreme Court Civil Roules 2006 1+ 164a) v 4 )

(TAS) Supreme Court Rules 200001y 508 :

(WA)  Rules of che Supreme Court © 37 1 7. L)
M, SC(WA) (i

See Re Iuson Pry Led (1992) 8 WAR 13 per Adams o
letermined at the hearing

- INT)'* Supreme C
~or his or her emplc
QLD) Uniform C

proceedings. guestuon of relevance to be ¢ ﬁ:'l'? a party may

fL'JI]d'.'Illr_\ll% m.-m.-.ri.li does not render an afhdavit iﬂﬂd'_‘lj’sf1,b!tl'.gf\e;r* Ui AR T Supreme C

irrelevant and this should be substantial and obvious): Magpheselt By : : 2'pirty or his or he
(a chird pATEY -~ (TAS!

AERC A ) Supreme C

(1893) 19 VLI 23: 14 ALT 215 per Hodges J. SC(VIC) & L3
Burt (1862) 1 QSER 3

not suffici
ar scandaloyis jmat fficient)

m Oaths, Affi
NYer' means a leg:
1S and who hold
in the proceedings
vit),

arike out scandalous matter); Slack v

SCIQLIN (costs of affidavits contatmng irrelevant

(CTH) High Court Rules 20014 1 6.1 15

(CTHY Federal Coure Rules O 14 7 &

(ACT: Court Procedures Rules 2006 ¢ 6a72001)b) .4
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