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///);;EARING OF AFFIDAVITS

Affidavits [195-8865]

(c

Who may take affidavits In all jurisdictions, people who hold
empowered to take affidavits, for example, judicial officers
in addition, certain other persons may be authorised
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o ices of the peace, il SELE Lta ; DrISe!

Juslﬁ'da\’ifs | In some jurisdictions, it is expressly provided that an affidavit
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pust L before a party to the proceedings may not be used.
auit or atnries : s ]

e (CTH) Evidence Act 1995 s 186 (atfidavits for use in certamn procesdings)
I (CTH) High Court Rules 2004 ¢ 24.01.7

(CTH) Federal Court of Australia Act 1976 s 43(1) (affidavizs taken 10 Australia),
;5{3)_ 45(3) (athidavits taken abroad)
Ouchs and Affirmations Act 1984 s 11(1)(x) (athidavits taken in the Territory),

ACT) ;

[IHU('L‘) (affidavits taken in another State or Territory). 11{1)(c) (affidavits taken
abroad) } ) . .

(NT) ~ Oaths Act 1939 ss 13 (atfidavits taken in the Territory), 17 {who may be a

commissioner for oaths), 27 (atfidavits taken out of the Territory); (NT) Supreme

Court Rules 1 43.10(3)

(NSW) OQaths Act 1900 5 36 (who may take affidavits), 27 (who may be authorised

10 take affidavies)

(QLD) Oachs Act 1867 5 +1 {who may take affidavics)

(SA}  Evidence (Affidavits) Act 1928 ss 2 (power of justice to take affidavits), 2A

[power of proclaimed members of police force to take atfidavits); (SA) Oaths Acrc 1936

¢ 28 (who may be commissioners tor tking affidavits); (SA) Supreme Court Civil

Raules 2006 + 163(1)

(TAS) Supreme Court Rules 2000 rr 311(1) (affidavits taken in the State), 511(2)

(affidavits taken interstate), 512 (atffidavits taken abroad)

(VIC) Evidence Act 1958 ss 123C (athidavits taken in the State), 124 (affidavits taken

our of the State), 125 (where affidavits required to be raken before a justice, sufficient

if affidavit is taken before a justice elsewhere than in the State); :

(WA) Oaths. Affidavits and Statutory Declarations Act 2003 ss 9(6), 9(8) (affidavits

taken in the State), 10 (atfidavits out of the State).

- {CTH) High Court Rules 2004 r 24,01, 10

(ACT) Court Procedures Rules 2006 r 6722

(NT)  Supreme Court Rules r 43.10 (affidavic sworn or affirmed before a party

or his or her employee may not be used withourt leave ot court)

(QLD) Uniform Civil Procedure Rules 1999 r 441 (affidavit sworn or affirmed

before a party may not be filed or received by the court)

(84) Supreme Court Civil Rules 2006 r 163(2) (athidavit sworn or atfirmed betore

aparty or his or her employee or agent is not sufficient)

(TAS) Supreme Court Rules 2000 r 513 (affidavit sworn or affirmed before a party

%5 not sufficient)

sz:i\-)' Oaths, Affidavits ..n?d Statutory Declarations Act 2005 ss 3_r’cx}\urscnced

\1';\1:str :16'.1!1; a legal practitioner who has .}Idd a practice certificate for at 1;;1:;1 wo

i Py :m who holds a current practice certificate), 9(7) (experienced ],1\-.»“.‘:' m-_.fcalw:d
' the proceedings or in preparing the affidavit is not an authorised witness for the

Afidavig), :

'\'OS!ZTHHIZO Ross v Shearman (1820) 2 Coop temp Cotr 172; 47 ER 1109; Duke of
11("1 erland v Todd (1878) 7 Ch» D 777. Compare Bourke v Davis (1889) -+ Ch

)at 126 per Kay J (duties of a person administering the oath).

o

1195.85¢<
6
m‘iﬁcaﬂz] M.anner of taking affidavits
-/ Provided that, when making an affidavit, the deponent may either

[n some jurisdictions, it is
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[195-8865] Halsburys Laws of Ansrralia &
swear an oath or make an affirmation.’ In all jurisdictions, it ;
provided that an atfirmation may be used as an alternative to s\Wearing Senerdy
i R e s : an ogh!
11 some jurisdictions. an aftidavit may be used, wherther it was take :#n.
[ _ ; ; 1 bei h

or after proceedings commenced.”
The person taking the affidavit should ensure that the affiday
must not permit the swearing of an athidavit if?
(1) he or she is aware that the affidavit is false; or g
(2) he or she has reason to believe that the deponent does nor underm{é;
the aftidavit’s contents or the nature of an oath or affirmanon,

) REQUESF_

it is leglblem

Notes
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1. (ACT) Oaths and Affirmations Act 1984 ss 12 (swearing or aﬂﬁrma[ion).mﬁu =
of jurat to be altered for affirmation). 17 (imanner of swearing or affirmation
(NSW) Oaths Act 19001 5 32 (person may make declaration if not competent o

o A oath}

P ™ (QLD) Unitbrm Civil Procedure Rules 1999 r 432 (swearing or afhirmaton;

‘ (SA) Supreme Court Civil Rules 2006 1 162(11) -

(VIC)  Evidence Act 1938 s 102 (affirmation may be made instead of oa

(WA)  Oaths. Affidavits and Statutery Declarations Act 2005 s 9 (sweaning

affirmation} -

See McShane 1 Higgins (1997} 2 Qd R 373. CA(QLD) (requirements;for
for an affidavit satisfied without physically touching a bible: all that is requind K2
the form of oath employed should bind the conscience of the oath-taker 10/get

4 Tiking evidence for

? Power to give effect

4 Munner of taking ev:
Oences

Documentarv and Real Evidence

Summary procedure
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(195-8920] Taking evidence for proceedings in foreign courts In all
Sas and Territories, the Supreme Court (the ‘court’) may make an order giving
it request for evidence to be obrained within the jurisdiction to be used
apoceedings elsewhere in Australia or overseas.' The order may extend to the
production of documents.?

The court has a discretion whether to make the order.” Generally, it will be
ganted. The court may not make the order where:

(I) the witness has been charged with an offence before the foreign

tribunal;* i

Q) the request involves the enforcement of a foreign revenue law;?

B) the foreign tribunal has no jurisdiction in the matter;”

{f) the request s oppressive:’

B) the request infringes the privilege against self-incrimination;”

) the witness is an t;xpcrr who has not been previously connected with

_ the matters in issue;”

V) the proceeding would constitute a contempt of exisung proceedings in

_ Australip; 0

22 :?i‘l:c is fishing for wimesses_or Lf\-'itience;] FAm' .

"t would amount to a pre-trial discovery of documents.

f{&::]j:_?}ln may need to look bevond the request wlluch 'ltl has received to
& e what the substance of the matter requested is, particularly to see if

= Raues Te o . : A
P::}‘ﬂfeﬁt is for evidence to be used ac a trial or whether it is for some other
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