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Halsbury's Laws of Australia

(i)

(iii)

(iv)

Available claims ... ... L oL
Application by Plaintiff
Prerequisites . . ... ...,
Affidavit in support . ..............
Affidavit in opposition . . .. ...... ...
Affidavit inreply ... ... .. L,
Cross—examination of deponent .. ...,
Hearing of judgment
application .. ........ . L.
Conditional leave to defend . ... ... ..
Set off and counterclaim .. .........
Directions for trial . ... .. .. ... ... ..
COSES o v v et e e e
Multiple defendants ...............
Application by Defendant

(A) Summary Judgment on Claim or
Counterclaim

suminary

Counterclalm . ..o v v v v v wunonn
Claimy wuwss on ems sw sans w5 slas 0
(B) Dismissal for Want of Prosecution
General . ... ... . . . .
Under the rules of court
Under the inherent jurisdiction
Inexcusable delay . ......... ...
Intentional default . ... ........
Prejudice to the defendant ... ...
Prejudice to the plaintiff . . ... ...
Conduct of the defendant ......
Other processes .. ............
Consequences of dismissal for want
of prosecution . ............
Delay, peremptory orders and case
MANAZEIMENE « - vov v vvse vvnnne
Dismissal of Claim Where There is an
Abuse of Process
General . ... ... .. . o
Categories of abuse .. .............
Preventing abuse of process ........-:
Stay of proceedings .............: .
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Disposition 1Without Tital [325-6925]

1 o control its own process, to protect its processes from abuse

.ot'record t 4 i | A '
T ensure its PrOCESES are complied with' the court may dispose of certain
,.jmt' )

< without trial.
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325~
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forms of orders leading to the disposition of a matter

1228

[325-703¢) ?};cﬂw most COHIE?.I.! b oo | o sediporiEae :

_____ [325'?"-’35i ot mial are Of L;l!» \')1. I\..{. ault _ptl gm-en.t and orders or sununary

----- |335-?|_';4.-,] -,,5,-,.-11:‘1!!-'1 proceedings 1may a'lr,o be stayed or dismissed or judgment entered
..... 1325-?¢J4§a '(_;_cm irial where the pleadings: ' \
3 no reasonable cause of action or defence;

---- [325-7030] ) disclose . @b geror o
1 dalous. frivolous or vexauous; oI
lie fair trial of the action.”

igment [3) are scan ;
..... 395_702= ) might prejudice, embarrass or delay t
) /033] W : 3 . . .
..... [335—7060] eqmordinary OF inordinate delay may lead the court to dismiss a claim,
..... [325-7063) sout trial, for want of prosecution,” and if the court is 8persuaded that 1its
..... [325-7070) s 15 being used improperly it may dismiss the action.”
""" [325-7075)
[325-7080] i _ )
1. Asto inherent power generally see [325-101].
um or 2 An order for default judgment may be made where the defendant defaults by failing
to enter an appearance. or by failing to comply with a relevant procedural rule. As —
to default judument generally see [325-6923]-[325-7¢ 115]. As to appearance generally o
..... [325-7083] e [325-25(0)-[325-2383], O
..... [325_7090] 3, Summary judgment may be ordered where the plaindifl’ can demonstrate that the US
cution defendant has no defence to the plaintiff's claim. As to summary judgment generally o
N [325.70%5 see [325-7020]-[325-7165). &
[3;__71 5] {. Asto pleadings that disclose no reasonable cause of action or defence see [325-3680]. ;
= o 3;?_ O?] 5. As to pleadings that are scandalous, fivolous or vexatious see [325-368 ]. =
o [ﬂ ‘?“7103] 6. As to pleadings that might prejudice. emmbarrass or delay the fair twial of the action Q.
----- [325-7110] see [325-3680)]. E?
----- [325-7115] 7. Asto dismissal for want of prosecution see [325-7095]-[325-7145]. See also [325-10]. g
----- 325-7120 8 As to dismissal for abuse of process see [325-7150}- 325-7165). See also [325-10].
¥ =
=
Q
=

[325-7123]

A default judgment is a sancton

,,,,, 25-713 .
o BE;_;SS]] gzt;fcgozs] fGeneral nature and effect A dek ‘
Cwant WOrdersuf)tf ilr the def';mlt of a party to an acuon in conq.\lymg \\'1%11' the rl.ile.\'
..... [325-7140] B ‘tl e court.’ A defgult Judgmcnt et.tc'.cm-'el}-" d1spt?s‘z.§ of the action
1 case i rial. However, as it is not a Jllldgllltl‘llt (.)\“ the merits™ the court has
..... [325-7143] i .tc;sct ';151d_c or vary a Idcfn_ult _]udgl?u?nt .i“ gc:uer‘%l ternis, the enery
an 8boung J:) ?‘l.llcnt is an nd11j11113t1‘;1t1\’e or m.un.-:tcrml.an whwhl a court.of}\ccr
e carry out provided there has been strict compliance with the

(325-7150] :-:;?:?‘émcedural rules.” Nevertheless, there is no absolut‘e entitlement to a

[325-71533] -“-Z':;enu[ gment ;1}1d a court ;11\\';1}'5 has the dis.crctimi to refuse to give clet:lelt

[“25«7160] T%Hen[ : it is of the view that it mav II'CSI:III in an injustice.” When a default

["25_‘165] Beonfers 133 been entered it creates a limited estoppel” and. while 1t stands,

the usual rights to execution the same way as if it were a judgment

—// dmy
o =
NT “d after 4 trial.’

P ltis in off . - . . .
- avery Supenci []:; In etfect an expression of the coercive powers ot the court: see Enans 1 Bartlam
e power of evel . 37) AC 473 ac 480: [1937] 2 All ER 646 ac 6311 per Lord Adkin (‘the principle...
aperwot® that. unless and undl the court has pronounced a judgment upon the meries or

Service 280

595.717

o LexisNexis B

4 l{xr i
= ;N .
Xis Butterworths




[325-6925]

Halsbury’s Laws of Austraiia

Pleadines

1o

5

1sp031t10n

Interlocutory Proceedings

and Amendment
and Settlement

Summary D

by consent, it is to have the power to revoke the expression of i

where chat has been obrained only by a faillure to tollow any £
procedure’). The policy behind procedural rules which allow the : ;

in detault to apply for judgment is to encourage settlement and Cl;nrf)’ “-h}?_}\
actions without recourse to a trial. They permit a party who Senuineh,lgmmﬂé-
to contest a claim to refrain from taking any steps in the proceedings '“,h(.’l“"“?
1 remedy o the party pursuing the claim. See also Kostokanellis A”n:ethc'); ;

596 at 603, SC(VIC). Full Court.
L Oppenheim and Co v Haneef [1922] 1 AC 482: [1922] All ER, R
LT 196: Evanis ¢ Bartlam [1937) AC 473: [1937] 2 All ER 646 ar 6
However, compare the effect of summary judgment, as to whi

Oerg

30 per Logg A‘hl.

See note | above. I it becomes apparent that a default judgment ma
injustice, a court may. of its own motion, relieve @ party from its CONSEUENCes: by
p Duks [1963] NSWIR 730 ar 732: (1962) 80 WIN (NSW) 272; Loy oo

(325-7020).

Ciry Mutual Life Assirance Society Ltd v Giannarelli [1977] VR 463 1t 4sg Pc. Y

Mclnerney J; Lombank Lid v Cook (1962} 3 All ER 491 at 496; [1962] 1 WER 135
Armitage v Parsons {1908] 2 KB 410 at 417 per Gorell Barnes P. at 419 per Flf[d'k;
Moulton LJ; (1908) 77 LJKB 850; 99 LT 329. X

Charles 1 Shepherd [1892] 2 QB 622 at 624 per Lord Esher MR at 623 per Bowen 1;
(1892) 67 LT 67: Termijrelen v T Arkel [1974] 1 NSWLR 5325 at 334-3. Nor wit
2 court make a declaration of invalidity ot documents pursuant to a statute without
hearing evidence and argument: Granr v Knaresborough Urban District: Coinl [1928]
Ch 310 at 317; (1928) 138 LT 488. As to the usual rule relating to applications for

defaule judgment where a declaration is sought: see Patten v Birke Publishing Co Lid

[1991] 2 All ER 821 at 822-3: [1991] 1 WLR 541 per Milleu ]
In some jurisdictions, the rules oblige a judicial officer to exercise a discrenion a5

to whether default judgment ought to be entered: e e

(CTH) Federal Court Rules O 35 v 7

(ACT) Court Procedures Rules 2006 ¢ 1128

(NT)  Supreme Court Rules r 21.03

(NSW) Uniform Civil Procedure Roules 2005 Pt 16

(QLD) Uniform Civil Procedure Rules 1999 r 283

(SA) Supreme Court Civil Rules 2006 r 228

(TAS) Supreme Court Rules 2000 ¢ 352

(VIC)  Supreme Court (General Civil Procedure)

(WA) Rules of the Supreme Court O 13 r 5.

See, for example, Kok Foong v Lrong Cheong Kiveng Mines Ltd [ :

1011-12; [1964] 1 All ER 300 at 305-6; [1964] 2 WLR 150 per Viscount Ra foem

where the Privy Council noted that a default judgment could be meated 38318

of consent judgment or as a true default due to the ignomnce OF i‘?dgim 24

defendant. While it acknowledged thar defaule judgments L‘_Ol_iid BIYE i

estoppel per rem judicatum, they ‘must always be scrutinised WL

s p - - i AR 3 \\'h L ‘he}l
particularity for the purpose ol ascerraiming the bare essence OL WA i

Ratles 2005 ¢ 21103

4 = scessarily, ‘é‘

necessarily have decided... they can estop only for what must necessant o Bomik
b b, ; o Naw A&ER
21. [1938] Ak ER
{ ac 211 J R I

: P 112). See als
complete precision have been thereby determined’ (at 1012).5¢¢

Raihity Co v British and French Trist Corp Lid [1939] AC 1 =020 78 ALR 288
747: (1938) 160 LT 137; Chamberlain v DCT (1988) 164 CLR 2500 g
62 ALJIR 32419 ATR 1060; 88 ATC 4323, Compare the effect of an t‘i'_ Lt')l;”
an action for want of prosecution: see [323-7! 193], See a.l_so Rugt'ﬁ: cornP”.‘a
Commission of South Australia (1995) 64 SASI 572 (default judgmen
summary judgment for failure to show cause of action. where n@ res)

As to execution generally see [323-98301]-[325-101 190].
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[325-6930] '.

Disposition Fithout Trial

(ii) Judgment in Default of Appearance

> expression of jrs o
e to follow any uf'
which allow the4 parl_)
settlement and compras
Mpromj
sarty who gcnuinelv}c)i e
in the proceedings while it '
gs while | Sy
lso Kostokanellis v Alfey [19%]

(A) General

UL

3'0] Availability  All jurisdicrions pernit a plaintiff to apply for
pin default of appearance by a defendant or defendants.’ The general
braining a judgment in default of appearance is that the defendant
d to have admitted all of the allegations in the originating process,
he plaintiff cannot claim niore in the default judgment than was
i the originating process.3 Where alternative claims are made against

¢ho has not appeared, the usual rule is that the plaintiff must elect to !.
djidgment on one claim and abandon any others.” Where the person who

{filled to enter an appearance is a person who is under a disability, the plainciff

Bt apply to the court for an order appointing a representative for the
a" erson.” Where the defendant has not entered an appearance within
escribed time, the nature of the plaintiff’s claim usually determines

1922] All ER Rep 305;
All ER 646 at 630 per
aent, as to which see [325.

sfaule judgment may résy '
sarty from its conseq'uénc‘&k.:‘ i
1 (NSW) 272; Lombank Lid.
JRO1133. See further.[3.

arelli [1977) VR 463 at 469 per
X 491 ar 496; [1962] 1 WLR 1133

yorell Barnes P, at 4 3 . .. . 2% . .
e b e e her the judgment 1s then entered administratively (by ministerial action)
R RRRURES T v application to the court for leave, as well as affecting the type of judgment LE'
d Esher MR, ot 0 e S ibe entered.® If a defendant is in default of appearance but consents (%
I NSWLR 525 at 534-3. Nor will - N . . \ A -
nents pursuant o a statute without ment, the plamtlﬁ may nevertheless enter judgnient in default.” A (:5
srough Urban District Councl [1928] fdant who is served out of the country does not submit to the jurisdiction o
oal Ir)”le fela;”itopal}:lpl;cm‘g“ E’; : faling to enter an appearance.b Judgment in default of appearance is open =4
see Patten v Burke Publishi e R . . . n
541 ;er Millett ] i ntiff even where the defendant is being sued in a representative capacity. g
21 officer to exercise a discretion as. fules relating to entry of judgment in default of appearance apply equally a.
ed: 6 fphingff who defaults n the filing and serving of a defence to E]
L g 10
erclain). [~
(@]
&
7t 16 =
- 283 ; 3
3 . The procedure applies only to actions which proceed by way of pleadings, meaning =)
matters which are commenced by a writ or a statement of claim. See:

_ (CTH) High Court Roules 2004 ¢ 27.09.1
(CTH) Federal Court Rules O 32 ¢ 2(1)(c)
. (ACT) Court Procedures 1ules 2006 rr 17 17, 1118
(NT)  Supreme Court Roules r 21.01
*INSW) Uniform Civil Procedure Rules 2005 rr 16.1. 16.2(1)
Uniform Civil Procedure Rules 1999 v 280, 281
Supreme Court Civil Rules 2006 ¢ 228(1)
Supreme Court Rules 2000 Pe 11 Div 2
LR - Supreme Court (General Civil Procedure) Rules 2005 O 21
S (WA)  Rules of the Supreme Court O 13 v 8.
- Judgment in default of appearance cannot be entered where the originating process
limited for appearance which 1s too short

ire) Rules 2005 © 21.03

Sweng Mines Led (1964 AG 9933t
3 WL 150 per Viscount Radclifie:
dgment could be treated A5 '03:
‘o the ignorance or neglg:__._Ct___t_)f' .m:
judgments could give patchli b
avs be scrutimsed -“'Ilh e'< R
3 ce of what the¥ IT:';

¢ bare essen

% ¢ tly an A
for what must necessarily & ¥y
N Bruisusk

' (; 112). See also i x : .
IC})::,E j\(l ]) .“u:_”; [1938] 4_'13_!1 ER 5 f has been wrongfully endorsed with a time
")“"'38) I(':jl C'lLR 502: 78 ALR =7 ; ;;’Comply with the rules of court: Fadelli Transport Industries Pry Led v Timor Transport
I'r;n: the ct}l:Ct of an ordert® B ()'_Lfd (1986) 39 NTR 10. As 10 time limits for entering an appearance see
P e v Legal [325-2520]. As to appearances generally see [325-2300]-[325-2585].
43 Ch D 287:61 LT 8u8:

95], See also Raoge
2 (c‘lut';mlrjudgmcnl_ !
crion, where no resJ d

10090].

s 3C”bl" 1 Freyberger [1919] WN 22 Faithfull v Woodley (1889)
S8WR 326; Lombak Led v Cook [1 9621 3 All ER 491;[1962] 1 WLR 1133, However.
if the claim is unliquidated. the admission is deemed to be only as to Habilicy and
SOt as to amount: MWisan Specialised Tooling Pty Lid v Stevens [1991] 1 Qd R 85 ar
3‘:‘ per Lee ]. As to the distinction berween liguidated and unliquidated claims see
323-1()25]. As to originating process see [325—1(i()()]—[325—]ll]5]A

M5 Butterworths 595.719 Service 280
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or, that solicitor she
judgment il.l’ldefa ulE
sily set asicie on t
g5 for the plamtlff 1
) any if he of she k
(Petsonsing e Ys'regiswred ofﬁlcf
mpany and that the
1 corporations u:
Y inference h-gm p
for setting amde_t}
art’s discretion.’

3. Wickham v Tacey (1985) 36 NTR. 47 at 50-1. See also Kok HOO“nggo,
Mines Lid [1964] AC 993;[1964] 1 All ER 300; [1964] 2WLR_ 150 (Col z
to res judicata). : gl

} 4. Currie v May [1914] VLR 17 at 19.

5. (ACT) Court Procedures Rules 2006 rr 279, 280
(NT)  Supreme Court Rules r 15.04
(QLD) Uniform Civil Procedure Rules 1999 Ch 3 Pt 4
incapacity)

(SA) Supreme Court Civil Rules 2006 r 78

(TAS)  Supreme Court Rules 2000 r 345

(VIC)  Supreme Court (General Civil Procedure) Rules 2003 T 15,040
¥ (WA)  Rules of the Supreme Court O 70 r 5(1). = it

1 There are no equivalent provisions in the High Court, the Fedéra_l

i) South Wales. p

. [f no personal representative or guardian is appointed before the’pla

Judgment in default, the judgment will be irregular: Gore-Booth ‘D Gores Ry

P 1 at 6;{1953] 2 All ER 1000 at 1002 per Lord Merriman P; Joli

P 289; [1965] 2 All ER 222. The court has inherent power to set: :

Judgment: Ford v Gray (1988) 50 SASR. 423 at 431 per Bollen_],As A

default judgments see [325-6980]. As to appearance by persons s A

generally see [325-2335],
6. As to the different types of claims see [325-6940] (liquidated claims &
[325-6945] (liquidated claims against several defendants), [325-695
claims), [325-6953] (detention of goods), [325-6960] (possession of land), |
(mixed claims), [325-6970] (other claims). o
Green v Rowe (1897) 23VLIX 349 (suggests that this is the proper conrse
than to apply to the court for a consent judgment).
8. Re Dulles’ Settlement (No 2); Dulles v Vidler [1951] Ch 842 ac 8350;
69 per Denning LJ. A successful objection to the jurisdiction will mean
will set aside a judgment in default of appearance: see Hewitson v Fabre
6; 58 LT 856; Trade Practices Commission v Gillette Co (No 1) (1993).4
ALR 280.As to submission to a jurisdiction in the context of enteringan’
see further [325-2555], [325-2560]. :
9. Brown v Frser (1896) 22 VLR 337. As to representative actions’
[325-1420]-[325-1435].
10.  See, for example: y
(ACT) Court Procedures Rules 2006 rr 1116(b), 1117(1)(b)
(NT)  Supreme Court Rules r 21.06
(QLD) Uniform Civil Procedure Rules 1999 r 280
(SA) Supreme Court Civil Rules 2006 r 228(1) ‘ é_.r
(VIC)  Supreme Court (General Civil Procedure) Rules 2,095-,"?._-1
(WA)  Rules of the Supreme Court O 22 r 8. A
[n those jurisdictions where the plaintiff is not required to pléa !
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49 1LT 213. One vi
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1)(1981) 147 CLR :
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ings

5 | g the defendant may seek default judgment on a motion for judgm Pty Led [1991] 2 Qu
e 9 [1891] 1 QB 221; (1891) 64 LT 621; Shanks & Co Pty Lid v Ha served identified hi
§ i '45 ] : inadmissible if relie:
o & o . e = (1965) 7 FLR 101

= ¥ e ) : Rt A id
" 5 a8 [325-6935] Pre-conditions to default judgment Wh?__[h_],._ & ;we:r;ggt}iifzgiz
ot -8 £ seeks to enter judgment in default of appearance by administd 3 originating process
9 Eg with the leave of the court, he or she must first be able to P -,_:dcpo.‘c to complian
« a b of the relevant originating process' and the plaintiff must obser s o substitured se
o8 ER 1 les for th £ default jud 2 Where the'de 325-2205). As to
= 7 relevant rules for the entry of default judgment. A service where sers
S g-c to the knowledge of the plaintiff’s solicitor, representf%d yE 7 | Judgment must pro
i |El 5 wn 5 not entered an appearance, an affidavit of proof of service must 25 Process was left act

N il i ; : may
filed.> Where the plaintiff’s solicitor knows that the defendantl ' 'Y not be prepa
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from posting, but hon-receipt Of the Orlguiduisg pe ==
aside the judgment in default of appearance in the exercise

cretion.

(CTH) High Court Roules 2004 T 27.09.2

(CTH) Federal Court Rules © 35A 1 303) (claims for deb
only)

(ACT) Court Procedures ules 2006 1119

(NT) Supreme Court Rules ¢ 21.01(3) ()

(NSW) Uniform Civil Procedure Rules 2005 + 16.3(2)®)
(QLD) Uniform Civil Procedure Rules 1999 r 232

(TAS) Supreme Courr Rules 2000 1 346(1)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 ¢ 21.01{3)(®)

(WA) Rules of the Supreme Court O 13 r 11}

In South Australia. there is no equivalent in the rules but the pracuce 1§ to require
an affidavit of service before consideraton will be given to allowing a default
judgment to be entered. See Lunn’s Civil Procedinre South Australia. LexisNexis. Vol 1.
para (61 229.60]. See also Coburi v+ Brotchic (1890) 16VLR 6:11 ALT 123. In relauon
to Queensland see also see Branc v Toohey [1988] 2 Qd 1L 140,

Johnsen v Diks [1963] NSWR 730: (1962) 80 WN (NSW) 272 Watson Specialised
Tooling Pry Lrd v Sterens (19911 1 Qd R’ a5 Exi-Frame Pty Lid v Al-Core (Aust) Pry
Lid [1982] Qd R & 12 A judgment which has been entered before the preseribed time
spired s irregular and niay be set aside: Daly r Silley [1960] VIR
arity with service of the originating

¢ or liquidated damages

for appearance has ¢
333. Likewise where there is Of has been an irregul
process default judgment will usually be set aside; Depury Commiissioner of Taxanmi
Abbenpood Pry Lad (1990) 19 NSWLR 3305 2 ACSIR 91: 8 ACLC 3258

Cobum 1 Brotchiic (1890) 16 VLIX 63 11 ALT 123: Crane & Sons Ltd v Wallis (1913)
49 [LT 213. One view is that proof of service cannot be established by statements
braining judgment 1o default of appearance 18 4

of informadion and belief because ©
Carr v Finanee Corp of Austmlia Lid (Ne

proceeding for final reliel: see. for example.
11(1981) 147 CLIR 246 ar 2481 34 ALIL 449;55 ALJIX 397: Elders Finance Lad v Invaieady
Py Lud [1991] 2 Qd X 3948, Thus. if the AfFidavit of service deposes that the person
served identified himself’ or hersell, without more. the deposition is hearsay and
l.ﬂzldl'l'l-l“l'b'lt' if relied on for its erurh: Re [Hlliams; Ex parte U ranmore’s Sports Ceaiire
(1963) 7 FLR. 101 ax 102 per Gibbs ]
As to the position where the bailiff who erved the originating process died betore
swearing the atfidavit see ANZ Bank Lud v Carseldine [1969] QWM 26, Where the
onginatng progess Was cerved by substituted cervice. the atfidavit of service should
with all of the requirements of the order for aubstituzed service.
: ating process generally see [325-20% 1-[323-2115].
[325-2205], As o proof of service see [325-2 1201], There nid be difficulry proving
?L‘r_""f\' where service was informal because the plingt who desires o enter
judgment must prove where. when and how the person with whom the originaung
Process was Jeft actually gave the docdment to the person o be served. The court
may not be prepared © infer that the person to be served actually received the

depose to compliance
As o substituted service of origin

595.721 Service 280

uonnoIXy pue qyuswidpn(

[eaddy




Pleadings

- - ——— _n.‘;—--:ﬁ—'

1 T.

isposition

and Settlement

Summary D

Interlocutory Proceedings

and Amendment

[325-6935] Halsburys Laws of Australia

document: see, for example, Jolnsen v Duks [1963] NSWR 730 ac 731, UGS SE spertson v National
(NSW) 272; Pino v Prosser [1967] VIR 835 at 837, 839. As to infor'(gﬁz_)‘_m\i S 5\“-0 | see. or G
[325-2153]. mal sery f o ‘,\Efl‘_}% Sem),
4. Coburt v Brotchic (1890) 16 VLI 6; 11 ALT 123; Bushby v MacKeyz, ol ‘ 3 5 A plain
(NSW) 104; Awseralian Musical Distributors Pty Lid v Whehell [1969i 919) 19 s 8 }ouht W
v Aberdeen Transport Co Pty Ltd [1963] NSWIR 1330. QWN%: % : i;:l e ol
5. Deputy Conunissioner of Taxarion ¢ Abbenvood Pry Ltd (1990) 19 NSWLR. - ’f;':' ¥ : a‘eriodi S P t‘l‘ilﬂt!'
cry s MG U l%m..“l'hr: alternative
6. (CTH) Service and Execution of Process Act 1992 59, See also (CTH) C i r i, amount (tl'-f_]:‘nrl'_"-c.
Act 2001 ss 109X, 601CX. Orporangey g mount (t};c ,',;m;:sl
A/S Cathrineholm v Norequipment Tiading Ltd [1972] 2 QB 314; i =8 fu_jt‘clft"r Moulds Lta
at 543-4 per Roskill LJ_I r ¢ (1972] 2 QB 314; [1972]2{\1151.\-533.._| _ Tl D{.!.,,.,,{.?,sm-;
. pecause 1t was not
the distincrion betr
v Apple Computer I
of Cnnihum-’uﬂ n Ca
26 LGRA 26 per
In the absence
ot carty inteyest

aff is gener:
hich inclu

~I

(B) Types of Claims

[325-6940] Liquidated claims and interest A plaintiff who ey
judgment in default of appearance in relation to a debt or liquidated' claip tnsuranee Co of N

. - q B D 1 . ST o A
obtains a final Judgnlent.1 The judgment may include interest payable pursuant & éomp(lnm Navigac
to a contract, and costs, provided that both are claimed in the originanng: . e 3 (CTH) High Cc
process.” T Bee . (cTH) Federal €
1 (ACT) Court P
(NT) Supreme
(NSW) Civil Pr
(QLD) Suprems
(SA) Supremt

In all jurisdictions, legislation gives plaintiffs the right to interest as?pal."t
the judgment.® Interest pursuanc to this legisladion is a statutory right and'can
be claimed in a default judgment even though no agreement to pay it is'aﬂég"éd'
i the originating process.“L However, as it is in the nature of damages, a_nd gnh

oranted at the court’s discretion, it is usually not allowed to be include ina (g;;\é; ézgi:l;,
default judgment untl it is adjudged to be payable by the court:® Default 58 (WA) Suprem

judgment must only be entered for the amount properly due® with creditbeing -
given for any paynients received since the originating process wasiisue
there are alternative claims against the defendant and only one of those claims-
relates to a liquidated claim, the plaintiff may elect to enter default jud
with respect to the liquidated claim and abandon the others.” If all defendan
are sued in the alternative and all fail to enter an appearance, a defaul;jﬂﬁﬁ?ﬂ“‘ i
must be entered against each defendant.” bale

C 4 Melbourne & Me.
(dealing with an
Thustee (1978) 1
Gardier Steel Lt
Bt S 16;
Coane v Thomas
Lid v Giannarel.
Poretsky [1980]
There are dit
T and Vicroria, th
~ 0 made to the <
k,_‘:, good cause is !
g Service Pty Ltd
Industries Hold
abandon the ¢
1 para [15.13.
VR 304: 147l
(1983} 1537 CI

Notes

1. (CTH) Federal Court Rules O 35A r 3(2)(b)
(ACT) Court Procedures [Lules 2006 r 1120
(NT)  Supreme Court [Rules ¢ 21.03
(NSW) Uniform Civil Procedure Rules 2005 ¢ 16.6
(QLD) Uniform Civil Procedure Rules 1999 r 283
(SA) Supreme Court Civil Rules 2006 r 229(1)@)
(TAS) Supreme Court Rules 2000 r 347 i |
(VIC) Supreme Court (General Civil Procedure) Rules 2 '_'75”31’5"’ [198¢
(WA) IRules of the Supreme Court D13 v i S i ?,J B'Sd',)qf ll
There are no equivalent provisions in the (CTH) High Court Rt e R - R 382 (di
As to when a claim is a liquidated claim see Alexander v Ajax l""‘mm:;ﬁ' v o Newy an
VLI 436 at 4+45; [1956] AL 1077 per Sholl J; Spaint ¥ Union Steat ’,“r\‘fb““,e”‘ s
Zonnd Lid (1923) 32 CLR 138 ar 142; 29 ALR 311 per Knox gl B Unit
also [325-1025] and Williams N, Civil Procedure Victorid, LCE{lSNcﬁ, ¢ Hodges v Ca
21.03.15]. A claim tor damages may be created as a claim ford 7 Judgment en

- - o Jpoquall —
demand if a contract or a statute declares that damages at¢ 4 have it set as
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