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325 — PRACTICE AND

[325-703] Halsbury’s Laws of Australia

12. Ibid O 29A r 17.
13. Ibid O 29A r 18.
14. Ibid O 29A r 18A.
15. Ibid O 29A r 20.
16. Ibid O 29A r 21(1).

PROCEDURE

[325-705] Expedited List Cases entered in the Expedited Ligt (t
are conducted under the supervision of a Judge appointed by the ¢

to be an Expedited List judge (a ‘List Judge) A party to a proce i
apply” to have it entered? in the List maintained by the Registrar.> Wh
is entered in the List the heading of every document must show
‘Expedited List’® and the party obtaining the order for entry must, w
days, file and serve a summons for directions” setting out K propose
for interlocutory steps as well as other directions sought.® Other p
two clear days before the return date of the summons for direc I,
all other parties with a memorandum setting out the proposed directio
are consented to and those that are opposed.” The List judge m
application of a party or of his or her own motion give direction
of whether these are inconsistent with any other provision of the rules,
speedy and inexpensive determination of the real issues between the

Forms of originatir
ChOICe of forurn

‘Hicyg COURT OF
3 Commencement (o)

Notes

1. (WA) Rules of the Supreme Court O 31A. See also (WA) Consolidated
Directions Practice Direction 4.6.2 (expedited processes for urgen
(reproduced in Seaman P, Civil Procedure Western Australia, LexisNexis; {701

(WA) Rules of the Supreme Court O 31A r 1.

3. Whether a case is entered into the List depends upon the nature of ¢
and whether it is amenable to the special procedures of the List: Roffwells
v Peng [1990] 1 WAR 380 at 382. e NEW SOUTH WAI

4. A proceeding is entered in the List only upon an order of a List judge; (} ; ] Gommencement ¢
of the Supreme Court O 31A r 2. y : §

Ibid O 31A r 1.
Ibid O 31A r 3.
Ibid O 29 r 5(1).
Ibid O 31A r 4.
Ibid O 31A r 4(3).
10. Ibid O 31A r 5(3).
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Halsbury’s Laws of Australia £

This chapter was updated by
Roger Douglas BA(Hons) LLB(Hons)(Melb) MPhil(Yale)
Barrister and Solicitor of the Supreme Court of Victoria
Associate Professor in Law, La Trobe University

PhD(La TKO&

(a) INTRODUCTION

[325-1000] Forms of originating process The essential re
underlies all rules concerning the commencement of proceed;
proceeding must be commenced by an authentic court docume
the nature and extent of the claim made or the remedy or reljef Sotghy
Proceedings are commenced when originating process is issued’ Ot where by
rules so provide, when filed.> Except where there is a requirement that fe,
to institute proceedings be obtained, the issue of originating PTOCESS is a mygye
of right.”

Proceedings instituted within any relevant limitation period by solicii
acting without the authority of the named plaintiff or applicant may be rtifig
by the person so named,* even after the expiration of that relevant limitanen
period.” Whether proceedings may be ordered to be taken as having besg
commenced on an earlier date nunc pro mnc® appears to be an open question.”

The forms of originating process that originated in England with the
enactment of the (UK) Supreme Court of Judicature Act 1873 (repealed) and
the (UK) Supreme Court of Judicature Act 1875 (repealed) were the wntof
summons, originating summons, petition and originating motion. Those foras
of process were adopted in the High Court of Australia and in the Supreme
Courts of the States by rules that largely followed the (UK) Rules of the
Supreme Court made in 1883. Those rules drew a distinction between the
various forms of originating process on the basis that an action® was commenceg
by writ of summons, a written application to the court was made by petition
an oral application to the court was made on motion and an application 02
judge in chambers'® was made by summons. 2

The rules in force in Western Australia retain these forms of originiing
process.'' The rules in force in Tasmania largely follow the 1883 English nls
but provide for different forms of originating process.'? The rules ofth%mhd
Australian jurisdictions provide for other forms of originating proces

quiremey the
ngs is tha; i
nt which Stang

Notes

i Sonet

L. The Espanolero [1920] P 223 ar 225; (1920) 125 LT 121 per Hill J; Cheney ‘U.s’?

(1929) 41 CLR 532 at 536-7; [1929] ALR. 173 per Isaacs and Gavan Df’.;;."l;';[mﬁ_.

v Staples [1952] VLR 25 at 27; [1952] ALR. 62 per Barry J; Rawson v Willi

2 Qd R 287. o
2. (CTH) High Court Rules 2004 r 20.01 (public law relief, applications €%

to High Court of Australia, and election matters are commenced W

process is filed, but writ of summons is commenced swhen summons ¥

(CTH) Federal Court Rules O 4 r 1(1)

(ACT) Court Procedures Rules 2006 r 32(1)

(NSW) Uniform Civil Procedure Rules 2005 r 6.2(1)

puaed
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Commencement of Proceedings [325-1005]

me Court Civil Rules 2006 ¢ 34(1)
General Civil Procedure) Rules 2005 r 5.11.

SA) Supre

k'lC'l Supreme Court ( !
gh re are NO equivalent provisions in the other jurisdictions,
ere 4
236 at 241: (1920) 123 LT 560 per Hill J; Clarke v Bradlaugh

e PLA 8 (19201 P v .
(1881) 8 QBD 63 at 689 [1881-85] All ER Rep 1002 per Brett L], CA; Findlay

» Trevor (1993) 11 ACLC 483 at 487 per Maleolm CJ. SC(WA).
Danish Mereantile Co Ltd v Bearemont [195 1] Ch 680; [1951] 1 All ER 925, CA; Omega
4 D L v Guike [1963] NSWR 14165 (1962) 80 WN (NSW) 1218; Kicroria
%:zh:;u Credit Union Ltd v KPMG (2000) 1 _VR 654 at 662 per T:ld‘:_:cﬂ JA, at 664
or Ormiston JA; [2000] VSCA 23; BC200000809. Similarly, proceedings institvted
on behalf of a corporation by a director without the corporation’s authority may be
poration: Re Manias; Ex parte Edsitl Pry Led (1986) 15 FCR. 1.

rafied by the cor
Presentariones Musicales SA v Secunda [1994] Ch 271; [1994] 2 All ER 737, [1994] 2

Lo

3 WLR 660, CA; Adams v Elphinstone (unreported, SC(TAS), Zeeman ], 22 June 1993,
BC9300066) noted (1993) 2 Tas R (NC) N14.

o Toronto Railway Co v King {1908] AC 260 at 270; (1908) 98 LT 650, PC.

7. Cashv FH Stephens Pty Ltd (unreported, SC(TAS), Burbury CJ, 7 June 1965) noted
(1965] Tas SR (NC) N10.

8. Herbert Berry Assoes Lid v IRC [1978] 1 All ER 161 at 170; [1977] 1 WLR. 1437 per

Lord Simon, HL (meaning of ‘action’ is the mvocation of the jurisdiction of the court

by writ); Parkin v James (1905) 2 CLR 315 at 342 sub nom In the Will of Lister (dec'd);

Parkin v Janes (1905) 2 CLR 315; 11 ALR. 142 (some jurisdictions no longer employ

the term ‘action’ and other jurisdictions have defined the term so that proceedings

other than those commenced by writ fall within it).

9, A'petition’ is a written staterment addressed to the court setting forth facts upon the
basis of which the petitioner prays for a particular remedy or relief: see, for example,
Williams’ Civil Procedure Victoria, LexisNexis, Vol 1, [I 4.01.25].

10. The distinction between court and chambers has not been maintained in all
jurisdictions: see, for example, Medical Board of Victoria v Meyer (1937) 58 CLR 62 at
93-6; [1937] ALR. 573; (1937) 11 ALJ 194 per Dixon J (origins of the practice of
judges sitting in chambers). As to the distinction berween court and chambers
genera]ly see COURTS AND JUDICIAL SYSTEM.

11 As to originating process in Western Australia see [325-1085]-[325-1095].

12. As to originating process in Tasmania see [325-1085]-[325-1095].

13. As to originating process in the other jurisdictions see [325-1025]-[325-1080].

—

Er'z;(}-rlﬁgs?n C?‘Oi](:e of forum A phintiff or applicant has the initial choice
dekendant mebum to commence an originating p1_'uce.?edmg. 01‘(1111;1:‘:]).', 1
8on persuad € ent‘ltled to an ‘order for a stay or dismissal of a proceeding
K cleatly Ing t|_le court in WIH_Ch the proceeding lm:i been commlcnccd tlmt
“““‘ﬁustmltimm: I]‘“aP]’roprmte forum Iby‘ reason of the -.uymlalnhry of a
which would e £l ?ljljall to whose _I|1'u:15d1ct1011. the defendant is ;lmc-rwtnb]c and
m’}‘wceedjnLl;felt‘ill] the matter. I_hc question _whethcr |:_he court in whlmh
ention 1o b% 1‘15 b‘i’.‘eil Commc.nced 15 C]f:"“'h' an 111_;1p}.‘nl‘0p1'1‘1te forum requires
ippmpfiatenm (!.l(‘(,ted to F]w m:uppm.prmtenessvot that court and not to Flw
bibung] 2 déf::l ;0111}13?;‘.[1\@ appropriateness of the sug:_qestcd non—Aulstru‘h;m
o PYOceedinqs On :;m w;!] not be entitled to an orflc'r for a stay or dismissal
“ the “"’3i]ai;ilit\j] the basis that the swlelcted f'orum is inappropriate Il}y. reason
fendan, - of some other ALISTI'L:I}T.ZIH t1'1h1.1;1;1] to \\‘hosf: _1ur15d1cr:0n.the
Phression or | _1611%1ble unless there 1s‘somerhmg amounting to vexation,

njustice to the defendant.” The cross-vesting legislation™ confers
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[325-1005]

upon each State and Territory Supreme Court the ]
Jurisdiction of each of the others and of the Federal Court OfAUSIraii Py
Family Court of Australia, except in criminal matters and the :
circumstances in which it may be said that a court |
from the court being an inappropriate forum.

Notes

18]

origing| and |

refore y JMQ

Vorh v Manildra Flour NMills Pty Led (1990) 171 CLR 538; 97 ALR, %63
Balescope Pty Lid v Pegasus Leasing Ltd (1994) 125 ALR 483, sc q

v Manildra Flour Niills Pry Led (1990) 171 CLR 538: 97 ALR 124. 65 ALR 3y,
applies to an Australian cribunal or cotirt); ZP v PS (1994) 181 CLR 639, I”J""-‘
Lat7;17 Fam LR 600 per Mason Cl. Toohey and McHugh J), He of A [iml ~=Al}
forum test is for competitions between Australian courts and OVETSeas. tribyypu
to the inappropriate forum rtest see further CONFLICT oF 1aws o)

[85-479),
Foth v Manildra Flour Mills Pry Lid (1990) 171 CLR 538 at 364-5: 97 ALR 134
ALJR. 83 per Mason CJ, Deane, Dawson and Gaudron IIi Oceanie Sy Uur};ﬁ
Shipping Co Inc v Fay (1988) 165 CLR. 197 at 247-8; 79 ALR 9, 62 AL
Deane J; Spiliada Maritine Corp v Cansulex Lid (‘The Spiliada) [1987) A 460
(1986] 3 All ER 843; [1986] 3 WLR 972 per Lord Goff LJ.
Cope Allman (Aust) Led v Celermajer (1968) 11 FLR. 488; Balesco
Leasing Ltd (1994) 125 ALR 483, SC(SA).

(CTH) Jurisdiction of Courts (Cross-vesting) Act 1987
(ACT) Jurisdiction of Couirts (Cross-vesting) Act 1993
(NT)  Jurisdiction of Courts (Cross-vesting) Act 1987
(NSW) Jurisdiction of Courts (Cross-vesting) Act 1987

"
e

pe Pty I v Prpgy

(QLD) Jurisdiction of Courts (Cross-vesting) Act 1987
(SA) Jurisdiction of Courts (Cross-vesting) Act 1987
(TAS)  Jurisdiction of Courts (Cross-vesting) Act 1987
(VIC)  Jurisdiction of Courts (Cross-vesting) Act 1987

(WA)  Jurisdiction of Courts (Cross-vesting) Act 1987.

As to ansfer of proceedings under the cross-vesting scheme generally ¢
[325-240]-[325-275].

[325-1010] Choice of originating process The appropriate form o
originating process is largely provided for by the relevant rules of court." Insome
Jurisdictions, the rules expressly provide that where the rules make no proviiid
or the matter is doubtful, an order may be made as to the appropriate form#
which proposed proceedings are to be commenced.> ¢
In some jurisdictions, the consequences of commencing proceedings by ®
wrong form of originating process are alleviated by provisions: ol
(1) that the court must not wholly set aside proceedings or the origid™
process by which they were commenced on the ground that the wrotk
form of originating process has been used;” doss
(2) to the effect that the use of the wrong form of originating pro¢$

not render the proceeding a nullity* or does not have such effec
otherwise ordered;® or _ fro the
(3) that permit the making of an order relieving a party of te
consequences of having commenced proceedings by mears =
wrong form of originating process.®
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[325-1010]

Conmencenient of Proceedings

varying  rules for the different jurisdictions generally  see
1093], In those jurisdicnions where provision 15 made for specialist
ally commenced by marking the originating process ina
to be entered into the relevant hst: see

Notes
)-(325-
fings are gener
that Pt'('}c:;‘q‘hng._; are

As @ t
(325-1020
fists, Procee
way 10 |m;!1c;1_(.:_ hi
[32'5-&;5}-[32:-;1;31
(CTH} Federal Court Raules O 1r9(1) (where the manner or form of the procedl,\re
for Commcucmg pi'cacmbed o nful the court may e

appropridte directions)
(NT) Supreme Court : .
;‘m commencing & prgc-.-cdmg 1s
ap ropriate du'ec‘m:ns] i o
(vIC) gupreme Court (General Civil
1er or form of the procedure for commencing
| the court may Zve appropriate directions).
provisions i the other jurisdictions.

=

2 proceeding 15 not

manner or form of the procedure

Roules r 1.11(1) (where the
r is doubtful the court may give

not prescribed o

Procedure) Rules 2005 r 1.15(1) (where the
mant a proceeding is not prescribed
or 18 doubtfu
There are 1o equivalent

3 (NT) Supremie Court Rules r 2.02
(NSW) Uniform Civil Procedure Rules 2005 rr 6.5, 6.6
ivil Procedure Rules 1999 ¢ 373

(QLD) Uniform €
(VIC) Supreme Court (General Civil Procedure) Ruules 2005 ¢ 2.02
(WA) Rules of the Supreme Court © 2 r 1(3).

1s in the other jurisdictions.

iivalent provisior

There are 1o eqt
des 2006 r 1450(1) (noncomplianc

4. (ACT) Court Procedures 288
an irregularity only)
(NT) Supreme Court Rules r 2.01(1)
NSW) Civil Pracedure Act 2005 s 63(2)

e with the rules is

(noncompliance with the rules is an

irregularity only)
(QLD) Uniform Civil Procedure Rules

ic an irregularity only)
(TAS) Supreme Court Rules 2000 r 15 (a proceeding is not void solely

that it was commenced by the wrong process)
(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 2.01(1)

(WA} Rules of the Supreme Court O 2 1(1).
There are no equivalent provisions in the other jurisdictions.

(CTH) High Court Rules 2004 ¢ 2.03

1999 r 371 (noncompliance with the rules

on grounds

5.
(ACT) Court Procedures Rules 2006 rr 38, 39
(TAS) Supreme Court Rules 2000 r 13 (noncompliance with rules does not rendet
a proceeding void unless so ordered).
There are no equivalent provisions in the other jurisdictions.
6. (CTH) High Court Rules 2004 r 2.03.3(b) (court may make an order for

amendment)
(A_CT) Court Procedures Rules 2006 1 39 (court o
with an irregularity)

(NT)  Supreme Court Rules

r a judge may make orders dealing

r 4.07 (if an originating motion is used when a writ

should have been used the court niay order that the proceeding continue as if it had

been commenced by writ)
(NSW) Uniform Civil Procedure Roules 2005 rr 6.3 (plaingff may be relieved of the

conse e s -
I°’“~qln:nus of having commenced by statement of claim, proceedings that should
have been ¢ A

ave been commenced by sunumons), 6.6 (proceedings that should have been

?S‘L‘E;;-’“g‘d_ by statement of claim)

) niform Civil Procedure Rules
ﬂ::’:;‘:jl‘::!l‘ continue as if %tarted_by correct oril
TAS s and make orders 1t conmglers appropriate) _
that a)n aisprﬁ‘m? Court Rule§ 2000 r 95 (court or _]udg_e may at any time order
that 2, 5 1?11‘ \}"111 proceed as if it had been begun by apphcauon and vice versa, O
court) application to the court Oor judge be continued in chambers or before the

1999 rr 13(2), 14(2) (court may order that
ginating process and may give

Service 310

8 Lexigy
N .
B Dunenvorths 594.229

o
o
]
e,
=]
@
)
[72]
8
3
3
O
P
=
(=g
2]
e
Q
g
Q
ol
0
7]
b
o=}
o5
al
5’0
(@]
g8
i}
D..O
5
(8o
53
O
Q
(¢
e
=
G

[eUL

JUSUII[1IS pUE
1(] Areurung

uonrsods

axg pue wwdwdpnf

uonnd




— POLICE

320

325 — PRACTICE AND
PROCEDURE

INDEX

[325-1010] Halsbury’s Laws of Australia

(WA) Roules of the Supreme Court O 2 r 1(2) (court or ;3
allowing amendment and dealing with the proceedings ger
There are no equivalent provisions in the Federal Court
Australia (where there is a single originating process).

Judge ma

[325-1015] Claims in foreign currency Proceedings may

i . L . . 5 be Comlnenc
in which the plaintiff claims a sum expressed in a foreign currency wh, d:i
re

proceedings are to recover:

(1) a debt arising under a contract expressed in the currenc

whose law is the proper law of the contract and whose
currency of account;’ and

(2) damages for breach of contract or in tort an

be paid in the currency that best represents the loss suffered 2

Notes

1. Miliangos v George Frank (Textiles) Ltd [1976] AC 443; [1975] 3 All ER
3WLR 758, HL; [saar Naylor & Sons Ltd v New Zealand Co-op ool
Lid [1981] 1 NZLR 361 at 364-5, CA(NZ).

2. The Despina R [1979] AC 685: [1979] 1 All ER 421: [1978] 3 WLR 804, HL: Mo
OSK Lines Ltd v The Ship ‘Mineral Transporrer’ [1983] 2 NSWLR. 364 {reverted o
other grounds Candlewood Navigation Corp Ltd v Mitsii OSK Lines Ltd (The Misesd
Transporter and Ibaraki Maru) (1985) 3 NSWLR 159; [1986] AC 1; [1985] 2 Al ER
935, PC); Foti v Banque Nationale de Pais (No 1) (198Y) 54 SASR 334; 149 LSJS 401

801 [1g7;
Marketing A

(b) HIGH COURT OF AUSTRALIA

[325-1020] Commencement of proceedings The (CTH) High Coun
Rules 2004 divide proceedings into:! )
(1) applications for public law writs (mandamus, prohibition, certior,
habeas corpus and quo Warranto);
(2) applications to remove proceedings to the High Court of Australia unde
section 40 of the (CTH) Judiciary Act 1903;
(3) disputes about the validity of elections and election returns; and
(4) other proceedings. o e
Applications for public law writs are commenced by an application orw
order to show cause why the relevant writ should not issue.’ Pmcec‘jmgin
remove proceedings are commenced by application.? Applications must :
the prescribed form,* accompanied by supporting affidavits® and must h.ese an
no later than 90 days after the date of issue.® Elections chec,dmi :
commenced by petition,’ following which the petitioner is to PUbh.Shu ’
of the petition in relevant government Gazettes, and in a newspape,r .Cm:an :
in the electorate.” Within 28 days, the petitioner must serve the petitior ;
candidate whose election is challenged and on others who have r?Spogno-‘},ez,
the publication of the petition by giving an address for servic® ==

is BW

Service 310 594.230 © LexisNex
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ice of the

(CTH) High C
bid r 25.01.

Ibid r 26.01.

Ibid rr 25.01(2),
applicatiom)-

5. Ibid rr 25.01(0)
6. Ibid rr 25.01(g)
7. Thid r 30.01.
8
9

10—

Ibid r 30.02.
. Ibid r 30.04.
10. Ibid r 27.01(a),
11. Ibid r 27.01(c).
12. Ibid r 27.01(D).
13. However ibid r !
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Commencement of Proceedings [325-1030]

commenced by a writ of summons which must be in the

2005 ,
d thD T 40701 e ) dings are )
.b) € court may ., p‘““eh d;fol‘m 10 254 may be cenerally endorsed, or endorsed with a statement
" Yo g . 3 & ) enc
) 2 f summons must be served within 12 months after the

11 The writ ©
for what is to happen in the

udge may :
Y mak, o Il . .1
arally), ¢ riey of clam sued.'> The rules make no provision
i 1opa 1018 B ! s k
>f Australia and Soun dttn:of choice of the wrong originanng Process.
w B e
_\
Nater
Roules 2004 r 20.01.

\ (CTH) High Court
2 Ibid T 25.01.
3

12y be commency; ‘
thid r 26.01-
1 + Tbid 1t 25.01(a) orm 12 (show cause applications), 17 (removal

Urrency where the
. 26.01(), Sch 1 F
rency of a counpy §
ose currency is the

applications).
Ibid rr 25.01(0) (show cause applications),

5

6. Ibid rr 25.01(g) (show cause applications),
re damages shouls 7. Tbid r 30.01.

8

9

26.01(f), 26.02 (removal applications).
26.01(g) (removal applications).

ss suffered.?

 Ibid r 30.02.
~ Ibid r 30.04
10, Ibid r 27.01(), Sch 1 Form 20,
3 All ER 801; 1973 11, Ibid r 27.01(c).
op Vool ;\/[mleen'ng_.{s:n 12, Ibid r 27.01().

13, However ibid r 2.03 allows the High Court of Australia to make orders when there

WLR. 804, HL: Mit:
VLR 564 (l'CVCl’Se(;‘LC.', has been failure to comply with a prescribed procedure.
Lines Ltd (The Minesd
\C 1;[1985] 2 Al ER
SR 354; 149 LSJS 44

. ] (c) FEDERAL COURT OF AUSTRALIA

PEE——

The Federal Court of

[325-1025] Commencement of proceedings
t substantive

A Sone .
n\u.str:#w is created by statute' and has had conferred upon 1

i _luilsdlcuon by various Commonwealth statutes. All proceedings in the court are
B, 1 urt 2 ‘ . s L
>TH) High o tferred to as ‘proceedings’ whether they are between parties or not.”
1ibition, certionart, : Notes

: L. (CTH) Federal ) i ¢
¢ of Australiaunder ¥ S eral Court of Australia Act 1976.
.

1 returns, and

(325-
°0-1030]  Form of originating process All originating proceedings in

’ st i ine
(;I‘gjpl{;:;_t_zgi::g; 0.3 M:Zﬁgﬁivi:urt OfAlllStral.ia‘are to bg connngnced by apphc?ation unl.ess Fhe
~ations must be :, E Muthe ip g RTOVldG or it 12 otherwise provided by sltatutei‘ An apph-cqauon
i must be served I prescribed form” and must set out the rehef claimed, spec1f1cally
] Y exemplary damages sought, specify any Act relied upon and, if the

. i i SO M ma s
s proceeding® * Tmingt; - . . . . =)
i on of a question is sought, specify the quesmon.“‘ The application

: - copiet : Mgt },
{to sublish ¢oF e acc . - P .5
} coeylating he Ccompanied by a statement ot claim or be supported by an affidavit.”
vspaper CITCET : pplication 7 : o 3
% petitiOﬁ on ddresces o must disclose an address tor service and the mames and
ne ; i ' s} i 7 . 0 . S
have r{:sponded e o Sligg, Ift;he apphcant, the applicant’s solicitor and any agent of that
; »;crvi-:.‘t‘-q Ot : ‘Fpljmi(m ¢ applicant brings the proceeding 1n a representative capacity the
‘ P - 3 must be indorsed to that effect.”
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[325-1030] Halsbury’s Laws of Australia "

Notes 3
1, (CTH) Federal Court Rules O 4 r 1, Note that the rules do not othen\‘i.sg- ,"-':.11 Nofes (ACT) Court Proce
2, Linehan v Australian Public Service Assn (Fourth Division Officers) (1982) 44' i L4 __ SRt 4 rl =45,

66 FLR 90; 2 IR 470, T . 4 L.
3. (CTH) Federal Court Rules O 4 r 1. ¥ ; 3. Ibl'd ! 35(')(4) (origin
Lo thid oS e : “;3 + 501, 502). ¢
5. Ibid O 4 r 6(1).‘A statement of claim %s required wh_en an applicane Seeks 1o 3 5. 1 %d SHES), 60(4), 1
an allegnngg of fraud, misrepresentation, breach of trust, w.ﬂful defaulr orrd, . ) g Ibid T
influence: ibid O 4 r é(lA).Whlle.the rules are otherwise silent op the g 3 I /,———
general terms an application that_m\'olves a d1sp‘uted question of fag s.nu“: A
accomp_arned by a statement of_clmm and an application that substantiauy s . (C) NORTHE
a question of law to be determined on undisputed facts should be accomplm'edifr.
an affidavit, L) :
6. Ibid O 4 r 4(1)(e). e (325-1045] Commenc
7. Ibid O 4 r 4(1)(a). ot process Provided_ for by :
8. Ibid O 4 r 4(1)(c). itk o{iginating motion Imus
9. Thid O 4 r 4(1)(d). 3 oeeedings, where an A¢
10. Ibid O 4 r 4(1)(b). ' and where the rules so
particular rules requi
. ommenced by originati
(d) AUSTRALIAN CAPITAL TERRITORY goaliny o (1) -application for pr
Skl (2) application for re
[325-1035] Commencement of proceedings In the Australian Capitdi exeat colonia;

(3) application for d
commenced by filing an ‘originating claim’ or an ‘originating applicationjor 5 2 ) appl‘%cat%on ot
following an ‘oral originating application’.1 If a proceeding is commencedbyl S - (5) application for a1

oral application, an originating application in the same terms must be filed t against a prospec

s A3 8 (6) application for ir

~ in respect of the

() application for d

a prospective de

(8) application for a

- (9) application for t

" (10) application for t
= and

: 2
soon as practicable.

Notes
1. (ACT) Court Procedures Rules 2006 rr 32, 37.
2. Ibid r 37(6).

[325-1040] Form of originating process Proceedings must be
originating application in a number of specified circumstances' and (1) application that
started thus if there is unlikely to be a substantial dispute of fact, lffhe A originating motic
opposing party, or if there is insufficient time to prepare an Drigiliai'ng s ey _substfmnﬂ dispute c
Otherwise proceedings must be commenced by originating claim. O"'gm;# fis: -r.l-quleadmgs OF dlSCOVG_
process must be in accordance with the prescribed form and includei®s ;ﬁ’ 3 :Part. from pyoceedl
(1) the full name of the plaintiff, along with the plaintffs .I___:_ : i:fg:itz-in' P;Oceed1ngs —
service: . ae ‘ﬂ-}% AR es that proceedin

(2) details of capacity if the party sues in a representative capat :
(3) the name of the party’s solicitors (if represented). :
Originating claims must briefly state the nature of the claimm&
relief sought, including any claim for exemplary or aggrﬂVafed agis
interest to the date of judgment, and a statement of claim mL_m bes
Originating applications must state the relief sought, list supporting? 1
state any statute pursuant to which they are made.

madc A

(NT) Supreme
(VIC) Supreme

_:2‘ NT) Supremic
) Supremu

= < (NT) Supremu
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¢ (ACT)

[325-1045]

Commencement of Proceedings

Court procedures Roules 2006 r 34,

Ibid T 33-
Ibid £ 33
Ibid T 50(4)
Ibid © 50(1),
Ibid r 603 60(4). 60(8).

e

(e) NORTHERN TERRITORY AND VICTORIA

originating applications).

(originating claims), 60(7) (
5 1.2.6 under these Rules.

50(2), 50(5). See also Approved forms

i}.,5_1[5,45] Commencement of proceedings The forms of originating

process prOVided for by the rules are a writ and an originating motion.” An

Exiginaﬁng motion must be used where there is no defendant to the

Fm';gedings, where an Act authorises an application to be made to the court
2

ind where the rules so require.”
particular rules require that the fo
commenced by originating motion:
(1) application for punishment for contempt;”
(2) application for relief in the nature of that formerly given by writ of ne

exeat colonia;
(3) application for directions as to h
(4 application for family provision;(’
(5) application for an order for the inspection or prese
against a prospective defendant;’
(6) application for interpleader relief by a person sued in the court for or

in respect of the disputed property;8
(7) application for discovery to identify a defendant or for discovery from

a prospective defendant;’
(8) application for a stop order for funds in court; '
(9) application for the substituted service of foreign process;''
(10) application for the recovery of land by way of summary proceeding;12

and
f\lnli a_pplication that a minor be made a ward of ¢
mi grlglnatmg motion may be used where it is unl
s il di L
¥ substantial dispute of fact and for that reason it 1s appr

80 pleadings or discovery.'”

Apart .
Apart from proceedings that are or nay be commence

motion, proceedi . . 15 I
ngs must be commenced by writ, ” except W here a statute

;
trovides . .
that proceedings must be commenced by petition.”®

llowing originating proceedings be

: 5
ow to commence proceedings;

rvation of property

13
ourt.

ikely that there will be
opriate that there be

d by originating

;\":llej
Lo 5
{if}) Supreme Court Rules 1 4.01
; 4 ) Supreme Court (General Civil Procedure) Rules 2005 r +.01.
: T) Supreme Court Rules r 4.05
2005 r 4.05.

(VIC) Supreme Court (General Civil Procedure) Rules

N - - 3 . .
) Supreme Court Rules t 75.06(1) (summons or OrignNating motion)

s
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[325-1045]

(VIC)  Supreme Court (General Civil Procedure) Rules 2005 ¢ 75-06(1)
or originating motion).
4. Ibid r 57.10.
There are no equivalent provisions in the Northern Territory,
For the meaning of ‘e exeat colonia” see Glover v Walters (1950) 89 CIR |
AlJ 663; [1950] ALR 179. ;
(NT) Supreme Court Rules r 1.11(3)

ez

Ny
S

3.
(VIC) Supreme Court (General Civil Procedure) Rules 2005 L1503
6. (VIC) Supreme Court (Miscellaneous Civil Proceedings) Rules 2008
- . L A - T 1613
There are no equivalent provisions in the Northern Territory.

7. (NT) Supreme Court Rules r 37.03(3)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 37.033)
8. (NT) Supreme Court Rules r 12.02(4)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 12.024),
9, (NT) Supreme Court Rules r 32.08(1)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 32.08(1),

10. (NT) Supreme Court Rules r 73.12(3) (by originating motion if there j s
proceeding for which the funds are in court] if there 15 such a proceeding e
application must be made by summons in that proceeding)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 ¢ 73.12(3) iy
originating motion if there is no proceeding for which the funds are in court:if then
is such a proceeding, the application must be made by summeons in that proceeding.

11. (NT) Supreme Court Rules r 80.03(4) (to be commenced by de
Attorney-General)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 80.03(4) fote
commenced by the Attorney-General).

12, (NT) Supreme Court Rules r 53.02(2)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 53.02(2).
13, (VIC) Supreme Court (Miscellaneous Civil Proceedings) Rules 2008 r 19.02(1}
There are no equivalent provisions in the Northern Territory.

14, (NT) Supreme Court Rules v 4.06
(VIC) Supreme Court (General Civil Procedure) Rules 2005 t 4.06.

15, (NT) Supreme Court Rules r 4.04
(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 4.04.

16. Ibid r 1.12.
There are no equivalent provisions in the Northern Territory.
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Originating process must be

[325-1050] Form of originating process
the prescribed form.' ot
A writ must contain an indorsement of claim which must be s[atcmf‘: of
claim or a statement sufficient to give with reasonable particularity “30“‘
the nature and cause of the claim and of the relief or remedy Soug'l'n, a:'
as a statement of the place and mode of trial desired.” An originating -mnuk
must state the relief or remedy sought, any Act under which the claim ©
and any question sought to be answered.”

. ) 7 gt yade by
Where proceedings are commenced by writ and the only claim M3
g Y

ainfi=pininls A ) e i e defed
plaintiff is for a debt,” the writ must be indorsed to the effect t!m? thd and €
may within the time limited for appearance pay the amount f.l.mu, 0

; . right
whereupon the proceedings come to an end, subject tO the r18

defendant to have the plaintiff’s costs taxed.” 5
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504,234 © LexisN

Service 310

F

Any
he nat
and, W
urisdic
‘9{ 15 54 :
a statement S

\\'llh

_\'Qh’f

ne

originating 1
nd addre:

here the pla

rion, an add

od in a TePIé

I NT) Sug
VIC) St
2 (NT) Suy
vIC) Su
As to
[323-2915})
3. (NT) Su
[ (VIC) Su
4 (NT) Su
(VIC) Su
5. For the m¢
6. (NT) St
VIC) St
7. (NT) St
VIC) S
8. (NT) St
VIC) St

[325-1055] Co
process provided
in which there is
that must be cor

(1) for relief
(2) made for
(3) based on
(4) made for

or damay
(3) for relief

In writir
(6) for the ]
(7) under tt
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(1) a writ C
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Y r 75-06'(1) (

v
)50) 80 CLR g+

05 r 1.15(3),
-ules 2008 16.03

’
5 37.03(3).
B r 12.02(4),

)5 1 32.08(1),

20tion if there s p:
ch a proceeding, [;a

2005 r 73.1203)

Is are in court; if then
15 10 that proceeding:

ommenced by i

05 r 80.03(4) (10 te

)5 r 53.02(2).
ules 2008 r 19.02/1]

)5 r 4.06.

)5 r 4.04.
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6. (NT) Supreme
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Commencement of Proceedings [325-1055]

¢s must be indorsed with the addresses of the parties,

o ngipmcess v be fncers B
Any rnd address of the plaintiff’s solicitor and of the agent of such solicitor
e 131 the p]'.linriff sues in person and discloses an address outside the
her = - B . . . 5 : 7
o “h‘b n, an address for service within the jurisdiction. Where a party sues
- Aiction. ¢ ; . R .
.'—'-'ﬁ‘i“ud i a representative capacity, the originating process must be indorsed
X sue . |
"“].!susmcment showing that capacity.”
witn 3
A NT) Supreme Court Rules r 5.02
I' E\/!(‘) Supreme Court (General Civil Procedure) Rules 2005 r 5.02.
5 (NT) Supreme Court Rules r 5.04
& (VIC) Supreme Court (General Civil Procedure) Roules 2005 r 5.04.
As to the amendment of the indorsement on originating process see
[325-2‘)[:’1]—[325—2‘)35].
3. (NT) Supreme Court Rules r 5.04 (place of trial only)
1 (VIC) Supreme Court (General Civil Procedure) Rules 2005 r 5.08.
4 (NT) Supreme Court Rules r 5.05
(VIC) Supreme Court (General Civil Procedure) Ruules 2005 r 5.05.

of ‘debt’ see [325-1090] note 4.

Court Rules r 5.09
Court (General Civil Procedure) Roules 2005 ¢ 5.09.

(VIC) Supreme
7. (NT) Supreme Court Rules r 5.07(1)

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 5.07(1).
8. (NT) Supreme Court Rules r 5.06

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 5.06.

[325-1055] Commencement of proceedings

(f) NEw SOUTH WALES

The forms of originating

process provided for are the summons and the statement of claim.! Proceedings
nwhich there is no defendant must be commenced by summons.” Proceedings
that must be commenced by a statement of claim include claims:®
(1) for relief in relation to a debt or liquidated claim;
(2) made for any relief or remedy in tort;
(3) based on an allegation of fraud;
(4) made for damages for breach of duty in respect of death, personal injury
_ or damage to property;
(3) for relief in respect of any trust which is not an express trust wholly
In writing;
() for the possession of land;
gi ';:“::11' tlhc (INSW) Pmpert‘.}' (Re}ationships) Act 1984; and
Moo, I:ltton to the pub_lutn.non of defamatory matter.
may be used to initiate proceedings for:*
0 3 writ of habeas corpus;
"} :]?e":d(;r relating to the custody of a minor;
4 3 dccll"frjlptlm\nlt QI a tutor;
6) an in" Eli})n of right;
Junction;
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