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(a) JURISDICTION

[360-220] General equitable jurisdiction The Federal Court of Australia
and the Supreme Courts of the States and Territories all have a statutory
jurisdiction to appoint a receiver ‘in any case in which it appears to the court
to be just and convenient so to do’.' A receiver may be appointed whenever
the interests of justice require it.> This jurisdiction may be exercised at any stage
f)fproceedings,a including during the trial* or after judgment.” Although the
jurisdiction is conferred by statute, it is governed by the principles applied by
the Court of Chancery prior to the enactment of the (UK) Supreme Court
of Judicature Act 1873 (repealed).” A receiver will not be appointed unless the
ot has jurisdiction over the dispute between the 1.);n'tics.? The power to
PPomt 3 receiver includes the power to appoint a receiver and manager.”

.\'0 tes

I+ (CTH) Federal Court of Australia Act 1976 s 57(1)
(NT) Supreme Court Act 1979 s GY(1)
(NS\V} Sll}‘!'cmc Court Act 1970 s 67
(QLDJ Supreme Court Act 1995 s 246
(54)  Supreme Court Act 1935 s 29(1)

g?“l Supreme Court Civil Procedure Act 1932 s 11(12)
fos)  Supreme Coure Act 1986 s 37(1)
A)  Supreme Court Act 1935 s 25(9).
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[360-220]

Halsbury’ Laivs of Australia

7]

I

—— 3
A similar power derives from the general powers conterred on the High .
of Australia by (CTH) Judiciary Act 1903 ss 31, 32 and on the Supreme Cons
the Australian Capital Territory by (ACT) Supreme Court Act 193359
Conmomvealil v ABC2 Group Pty Lid (2008) 69 ACSR. 228; [2008] NSWs( v,
BC200811330. b
Dowling v Hudson (1351) 14 Beav 423; 51 ER 349 (urisdiction exerciseq b
appearance entered). See also Groves v Mathen (1897) 8 QLJ (NC) 383, =
Beddotr v Beddow (1878) 9 Ch D 89 at 93: 47 1] Ch 588 per Jessel MR; Egyu:
Co v Picard [1909] 2 KB 903; (1909) 78 LJKB 1108; 101 LT 416. This is despi[;,_v.;
reference in the relevant statutes o appointment by interlocutory order’: Re gy
Prytherch v Williams (1889) 42 Ch D 390 at 600;59 L] Ch 79;61 LT 799 PeTN‘cm.’u
Ballabil Holdings Pty Ltd v Hospital Products Ltd (1985) 1 NSWLR 155;3ACLCT:
Aunglo-Tralian Bank v Davies (1878) 9 Ch D 275 at 286 per Jessel MR 3
North London Railiway Co 1t Grear Norther Ruihway Co (1883) 11 QBD 30;48 (Tt
Holmes v Millage [1893) 1 QB 551 at 557; (1893) 68 LT 205, CA. As to the Aumk
Capital Territory see (ACT) Supreme Court Act 1933 s 26(1).
JH Rayner (Mincing Lane) Lid v Dept of Trade and Industry [1990] 2 AC 418; (13
3 WLR. 969. i
Auistralian Industey Developnrent Corp v Co-op Farniers & Graziers Divect Mear Suggly
[1978] VR 633; (1978) 3 ACLIR 543. In the Federal Court of Austraha idé&
Supreme Courts of most States and Territories this is recognised by the rules ofcz
(CTH) Federal Court Rules 2011 ¢ 14.21
(ACT) Court Procedures Rules 2006 r 773(1)
(NT)  Supreme Court Rules ¢ 39.01(2)
(SA) Supreme Court Civil Rules 2006 v 4
(TAS) Supremie Court Rules 2000 ¢ 5
(VIC)  Supreme Count (General Civil Procedure) Roules 2005 ¢ 39.01
(WA)  Rules of the Supreme Coure O 11 4
There are no equivalent provisions in New South Wales and Queensland.
In rélation to corporate appoinments, (CTH) Corporations Act 2001 5 9 st
sreceiver' to include ‘receiver and manager”, See also CORPORATIONS 1201202
__________—-

[360-225]
statutory power, specific statutory power to appoint a receiver is con
the court:

(1) where an investigation is being carried out, or a prosec

S

—~
0

(4) in all States and Territories except South Australia, in respect of

Nofes
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1

Special statutory jurisdiction In addition to the gw®
ferred U
ution Ofd‘%

proceeding has been commenced, under the (CTH) Corpomtlom

2001;'

in respect of actual or threatened breaches of Chapter
Corporations Act 2001, dealing with financial services o
upon application by a member” of a company if that member peite
the affairs of the company' are being conducted in an Oppn’f“
unfairly prejudicial or discriminatory manner against @ memb
members, or in a manner contrary to the interests of men

7 of the {Cﬂ{‘

bers

o

whole;” and

~ .o . . 6
of a solicitor in defined circumstances.”

=
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(CTH) Corporations Act 2001 s 1323(1)(h). See geuer;llly N
provlﬂon

Connnission 11 Cooke (1996) 22 ACSR 580; 15 ACLC 435.The

1

u

granting of let
freezing order:
ACSR 360;25
and Tvestentis
ACLC 3815 [2
receiver in suc
and [360—315]
(CTH) Corp
breaches relati
[120—12740]; ¢
‘Member s d
Including an ¢
a2 resolution (
company: ibic
Ibid ss 232(d)
ACSR 603;B
restrictions ol
to consult or
managenient;
substantial ina
and the hold:
(ACT) Lega
(NT) Lega
(NSW) Lega
(QLD) Lega
(TAS) Lega
(VIC) Lega
(WA)  Lega
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Appointment by the Court [360-230]

g of less drastic relief than the appointment of a receiver, such as an asset

conferred on the High : L gran® . Australian Securities and Investments Commnission v Burnard (2007) 64
and on the Supreme Cqn freczing order: L : gy i
: 0 £0:25 ACLC 1505; [2007] NSWSC 1217; BC200709265; Australian Securities
Court Act 1933 5 2¢ = : ""’L._.”S Commission v Carey (No 3) (2006) 232 ALR. 577; 57 ACSR 307; 24
SR 228; [2008] NSWsc ! J”wsgi' [2006] ECA 433; BC200602423. As to the court’s power to appoint a
A n ;uch circumnistances see CORPORATIONS [120-12735]; see also [360-235]
9 (jurisdicton exercised
7) 8 QL) (NC) 583,
h 588 per Jessel MR; Edugy;
¢ 101 LT 416. This is du‘p
nterlocutory order’: Re Pry
,J Ch 79, 61 LT 799 [‘\'-'T.'N 1
5) 1 NSWLR 155;3ACI_C?1);
- 286 per Jessel MR, :
0 (1883) 11 QBD 30;48LT_69§;‘
3 LT 205, CA. As to the Ausuks
1933 s 26(1).
Industry [1990] 2 AC 418:(1

/cTH) Corporations Act 2001 s 1101B(4)(g), 1101B(9). As to actual or threatened
hes. relating O trading or dealing in securities see further CORPORATIONS

ia7401: see also [360-235] and [360-315].

0-127408
Mcmber' is defined 1n ibid s 231.
d act or omission by or on behalf of the company or

[ncluding an actual or propose
resolution. (OF proposed resolution) of members or a class of members of the

ompany: ibid s 232(a)-(c)-

Libid 55 232(d), 232(¢), 233(1)(h);
"ACSR 603; BC9501938 (unfair con
L sTiGrons oo access to finances of comp
| o consult or inform of company affairs an

lure to keep books of account or keeping of accounts t

/management; fai
substantial inaccuracies; fundraising practices that were oppressive to certain members;

and the holding of invalid directors’ meetings).
( 494

MeMillan v Toledo Enterprises Inr’l Pry Ltd (1995) 18
duct includes denial of access to company books;
any not applying to other members; failure

d exclusion from important aspects of
hat contained

& Graziers Direct Meat Supply [ _i,
deral Court of Australia "md» 1
is recognised by the rules of cour’: 4 {KCT) Legal Profession Act 2006 s

= (NT)  Legal Profession Act 2006 s 586
NSW) ‘Legal Profession Act 2004 s 630
Legal Profession Act 2007 s 512
Legal Profession Act 2007 s 538
Legal Profession Act 2004 s 5.5.1
(WA) Legal Profession Act 2008 s 489.

re) Rules 2005 r 39.01
Thére are no equivalent provisions in South Australia.

1th Wales and Queensland.
Corporations Act 2001 s 9 define
also CORPORATIONS [120-125%)

(b) APPLICATION FOR. APPOINTMENT

o the gﬁ?fk

In addition t .
ferred upol:

nt a receiver is con (i) Entitlement
05?30]: Application by party to action Any party to an action,
: filng_a person served with notice of, or attending court in, the action, may
?l??._for the appointment of 2 receiver.! However, in cases of emergency, a
_Q}\:'f:r may be appointed before an action is brcn.llglu‘,2 The court will not
’-PP‘_’““ a receiver except at the instance of a party who is before the court.”

omn oL il ¢
s AG B8

),

out, or 4 prosecutl

- the (CTH) Corporato

les of Chapter 7
mnancial services
mpany if tha
r conducted
manner against Y AT
. s 1 embEES R ; ]

the interests of membEs R 1 2. National Australia Banle Ltd v Bond Brewing Holdings Ltd [1991] 1 VR 386 at 541 sub

A _:g;IBBou.-i‘ Brewing Holdings Lid v National Australia Bank Lid (1990) 1 ACSR 445 ar
- +of -8; (1990) 8 ACLC 330 at 342: BC9000884, SC(VIC), Full Court See further:

alia, in respect of : ( ) ' ’ :
foustrclhl, d s o (CTH) Federal Court Rules 2011 r 7.01
. A0 (ACT) Court Procedures Rules 2006 r T06(2)(d)
.'(NT) Supreme Court Rules rr 4.08, 39.02(1)
: (NSW/) Uniform Civil Procedure Rules 2005 ¢ 25.2(1)(e)

praliant Senintes i %C) Supreme Court (General Civil Procedure) Rules 2005 rr 4,08, 39.02.
Austr 12 i ere are no equivalent provisions in the other jurisdictions.

jsion 3 oL
e = Butterworths 682.147 Service 335

in an OPPEQ%. 1 :
et O s R
o membeL SRR, S Topping v Searson (1862) 2 Hem & M 205; 71 ER. 441.

propfﬁ?

‘h). See generally
5 ACLC 435, The prov
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360 — RECEIVERS

[360-230]

Halsbury’s Laws of Australia

—

3. MeMeckan 1 Aitken (1895) 21 VLR 65 at 69-70: 1 ALR. 10 per Holrode

— 3
[360-235] Application by public officials and bodies The A“Sml;‘z
Securities and Investments Comunission (‘ASIC™) or any aggrieved personr'
apply for the appointment of a receiver' where an investigation is being Car‘:
out or a prosecution or civil proceedings have begun under n:
(CTH) Corporations Act 2001 (the ‘Act’).? ASIC may also apply where t’n:'
have been or may be actual or threatened breaches of the provisions Oi'rh;,;

dealing with financial services and markets.”

Orders may also be made for the appointment of a receiver as g meang
implementing the winding up of an unregistered managed investment gchq,_;
under section 601EE of the Act.”

Notes

1. A receiver or wustee may be appointed with respect to a matural person and a gy
or a receiver and manager with respect to a body corporate: (CTH) Corponge
Act 2001 s 1323(1)(h). See generally Australian Sectirities Commission v Cooke (|5
29 ACSR. 380; 15 ACLC 435 Australian Securities and Livestments Comnission v Cay
(Ne 3) (2006) 232 ALR 577; 57 ACSR 307; 24 ACLC 581; [2000] FCA 4%
BC200602423.

(CTH) Corporations Act 2001 s 1323(1)(h). However the power is generally o

to be used as a last vesort (Australian Securities and Tnvestments Comnission v Lee |53

ECA 508; BC200702463 at [12]), and other less drastic remedies may be onzt

(Auseralian Securities and Tnvestnients Comnission v Burnard (2007) 64 ACSR 3653

ACLC 1505; [2007] NSWSC 1217: BC200709265). As to an appointment in od

circumstances see CORPORATIONS [120-12733]; see also [360-225]. As to AX

generally see CORPORATIONS [120-250]-[120-355].

(CTH) Corporations Act 2001 s L101B(4)(g), 1101B(9). As to actual or threated

breaches relating to trading in securities see CORPORATIONS [120-12740]; see &

(360-225].

4. Australias Securities and Investment Comnission 1+ Chase Capital A\](HI(TLQCHICIHMF
(2001) 36 ACSR. 778; 19 ACLC 476; [2001] WASC 27; BC200100135; .‘4IL‘ﬂ;ﬁf
Securities and Investment Contmission v Takaran Pry Lid (No 2) (2002) 194 ALR &
43 ACSR. 334: [2002] NSWSC 987: BC200206299.

[£S]

s

Provise

[360-240] Application on behalf of person under disability
is made in some jurisdictions for the appointment by the court of 2 P‘“{f:'
called variously a receiver, a manager, a committee or a controller, with
to the estate of a mentally ill or incapable person.’

Nofte
owell ] AS ¥,

. See, for example, CNV ¢ ER [1983] 1 NSWLR 144 ar 148 per P ﬂ-\Lﬂl"é
AL HE

nuanagement of affairs of a menrtally ill person generally see MINI

INTENTTCTUAL DISABITLY [285-63]. //

(i1) Time of Application _
{pment 8
omtlTllbu[ e

[360-245] Need for existing action Generally, no app
receiver may be made unless it is sought in a pending existing action:

: - 2
are exceptions to this rule.

Service 335 682.148 @ LexisNeXt

Appot

ores ’ |

Nole N Salter v Salter [1}‘»96] P 291:
"I See [360—230] note 2.

o

[%60—250] Ex parte applic_m
.;—uciwr on an ex parte '<1p_phc
;.\mcrs_{r.‘llc).-' and, Where7 p0§51b1§
wi\-cz; to the dct‘endz.mt..‘ Tlnsw pri
'tﬂmdir.‘:s" and to nppllthng tor, q
cxccmiun." In view ot the dFasth
4 to damages by t(he Llpphcapt
otherwise pm\'ides. " The ﬂpphca
meet the receiver’s COsts, which ¢

4 chance to put his or her case.

Notes
1 National Australia Banle Lid 1

nom Bond Brewing Holdings
457-8;(1990) 8 ACLC 330 :
and Territories, express pros
(ACT) Court Procedures .
(NT)  Supreme Court R
(VIC) Supreme Court (G
(WA) Rules of the Supre
Pickwick Initernational Ine (G
384 at 385; [1972] 1 WLR
3. Corporate Affairs Cominission

SC(NSW); Corporate Affairs

(1986) 11 ACLR 566 at 5
4. Re Potts; Ex parte Taylor [1&
appointment in the case ¢
equitable execution genera
10010}.
National Australia Bank Ltd
Bond Brewing Holdings Lid 1
8 ACLC 330; BCY000884,
v Bond Brewing Holdings Lid
722). However the court
undertaking where the pub.
Comuection Py Lid [2000]
(NSW) Commiercial Agent
See, for example, (CTH) (
expressly provided that the
of granting interun relief.
Australian Securities Comnis
ACSR 136, Fed C of A,
= e

[360-253)

o

w

-4

seek the Ajpp!icatioli by «
i ¢ appointment of a rece
e plainggy !

. although the
ne or she has g &

acknowledged s

© lnisNexis Butterworhs
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L; [2006] FCA 4

wer is generally
diinission v Lec [¥
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7) 64 ACSR 30
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50-225]. As o ASIC

> actual or threatens:
[120-12740]: see s

I Management Pry L
200100135, Auwstriiz
2002) 194 ALR T4

I—_

1bility Provisics
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-oller, with resped §

ser Powell J.As 0%
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[360-255]

Appoinpment by the Court

29 Salter ¥ Salter [1896] p 291; (1896) 75 LT .
It
See [360—230] note 2.

The court has power tO appoint 2
but will do so only in cases of real
uire that at least informal notice be
ions by public

arte applications
| an ex parte application
4, where possible, will req
2 This principle applies equally to applicat
ations for appointment of a receiver by way of equitable
+n view of the drastic nature of such an appointment, an undertaking
45 to damages by the applicant will generally _bf_: 'rcquir'ed"’ unless lcgzs}ution
otherwise provides.“ The applicant should also, nun'.llly,l give an undertaking to
meet the receiver’s COStS, which should be reserved until the defendant has had
1is or her case.’

5 chance to PUt his or

emergency
o the de

3 .nd tO applir.‘

fendant.

podies” an
gxe{\lti()ﬂ :

Nofes

1. National Austalia Bank Lid v Bond Brewing Holdings Lid [1991] 1VR 386 at 541 sub
4 Brewing Holdings Ltd v National Australia Bank Lid (1990) 1 ACSR 445 at
457-8;(1990) 8 ACLC 330 at 342; BCY000884, SC(VIC). Full Court. 1n some States
and Territories, express provision is made for such applications:

(ACT) Court Procedures Rules 2006 1 767

Supreme Court Rules r 39.02(2)

nom Bon

(NT)
(VIC) Supreme Court (General Civil Procedure) Roules 2005 r 39.02
(wA) Rules of the Supreme Court O 51 r 1(3).

2. Pickwick International Inc (GB) Lid v AMultiple Sound Distributors Ltd [1972] 3 All ER
384 a¢ 385; (1972] 1 WLR 1213 at 1215 per Megarry J-

3. Corporate Affairs Commission v Glanber €o Lid (1985) 3 ACLC 492 at 495 per Cohen J.
SC(NSW); Corporate Affairs Connmission (NSIW) v Lombard Nash International Pty Lid

(1986) 11 ACLR 566 at 571; 5 ACLC 269 at 273 per Young I SC(NSW).

4. Re Potts; Ex parte Taylor [1893] 1 QB 648: [1891-94] All ER Rep Ext 1544 As o

appointment in the case of equitable execution sec [360-310], [360-385]. As to

equitable execution generally see PRACTICE AND PRC YCEDURE [325—10000]—[325—

10010].

National Australia Bank Ltd v Bond Brewing Holdings Lid [1991] 1 VR 386 sub nom

Bond Brewing Holdings Ltd v National Australia Bank Ltd (1990) 1 ACSR. 445; (1990)

8 ACLC 330; BCY000884, SC(VIC), Full Court (affirmed Narional Australia Bank Lid

v Bond Brewing Holdings Ltd (1990) 169 CLR 271 .92 ALR 49;64 ALIR 239: 1 ACSR.

722). However the court retamns a discretion and nwy decline to require an

undertaking where the public interest i involved: Renters Australia Pty Lid v The Credit

Connection Pty Ltd [2000] NSWSC 221, BC200001 168 (an ;\pplicntion under the

(NSW) Commercial Agents and Private Inquiry Agents Act 1963 (repealed)).

6. See, for example, (CTH) Corporations Act 2001 s5 1101B(6), 1323(4). where it 1s
expressly provided that the court st not require such an undertaking as condition
of granting interim relief.

1. Australian Securitics Connmission o Aust-Home livestnients
ACSR 136, Fed C of A.

—

wr

Led (1993) 116 ALR. 523; 11

A defendant may ordinarily only

[360-2 .
55] Application by defendant
edging service, and on notice

seek the -
a ;
W0 the p} Ppom‘t ment of a receiver after acknowl
ainei N
€ or she Iﬁuﬁ: although the defendant may be able to apply ex parte once
as acknowledged service.”

© LenisNey;
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360 — RECEIVERS

[360-255] Halsbury's Laws of Australia

T

If the defendant dies after an application to appoint a receiver has been
a receiver may not be appointﬂed unless a duly appointed representative o,
defendant is before the court.” In the case of a deceased estate, a recei\’erl:
be appointed before a grant of representation where assets are at rigk, and
executor appointed by the will or the person entitled to a grant ofadministnﬁ:5
is made the defendant.® This will not be done, however, where Dok
proceedings have commenced.” The representative may be appointedlb\.&;
court where there is no legal personal representative.(’ G-

Notes
1. Daw v Herring (1891) 35 Sol Jo 752.

Hick v Lockiood [1883] WIN 48.
Re Shephard; Atkins v Shephard (1889) 43 Ch D 131 at 136;59 LJ Ch 83 6201&
per Cotton L}, CA.
4. Re Fengey Walter’s . ‘on-Influniniable Cellolite Ltd 1 Wenge [1911] WN 129,
Re Parker: Cash v Parker (1879) 12 Ch D 293.
6. (CTH) Federal Court Rules 2011 r 9.2+

(ACT) Court Procedures Raules 2006 r 261

(NT)  Supreme Court Rules r 16.03

(NSW) Uniform Civil Procedure Rules 2005 r 7.10

(QLD) Uniform Civil Procedure Rules 1999 r 72(2)

(SA) Supreme Court Civil Rules 2006 r 76

I

[oF)

W

(TAS) Supreme Court Roules 2000 ¢ 184(2)
(VIC)  Supreme Court (General Civil Procedure) Rules 2003 r 9.09
(WA) Rules of the Supreme Court O 181 15.
[360-260] Application after judgment A receiver may be appointed at'tg?

judgment or order, and this is frequently done by way of equitable eXECUoL’

Note

1. As to appointment in the case of equitable execution see [360-310], [360‘385]"‘{

to  equitable  execution generally  see  PRACTICE AND PROCEDIE
[325—10000]—[325—10010]. L
___________.—-—-'--‘-‘ J

(iii) Practice
T R d
[360-265] Application in originating process In the Federal CO%te

Australia, application for the appointment of a receiver is by applicatio? s

prescrlbed form,' which is heard in open court or by a judge 1 Cha[,

In New South Wales and Victoria. application is by sununons oF Orlgmaﬁ;
motion” before a judge, the distinction between the court and chamber ha E‘
been abolished.’ In other States and Territories, apphcation 1 generﬂ B
application, sumimons or originating motion in chambers.” Unless
application is made ex parte,” the initiating process must be serve
interested persons.” Application may be made in the originating Pr°
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Appointment by the Court [360-270]

- a receiver hgg bee i
; N
inted representative o
ased estate, a receiyer

r

s 2011 r 8.01.
For circumstances under which the application will

bers see (CTH) Federal Court of Australia Act

!(GTH) Federal Court Rule
; L :r 14.21. See also ibid r 1.36.
. i oade in open court or in cham

&

»assets are at riSk, and’ 1
0 a grant Ofadminjm X : 1976 5 17 i S ’ -~ " .
however gy NSW) Uniform Civil Procedure Rules 2005 r 6.4(2)(f) (summons)
, where prol : . .‘(W;"IC) Supreme Court (General Civil Procedure) Rules 2005 r 4.05 (originating
mély be appoinred pe ;
i Supreme Court Act 1970 s 11

- (VIC) Supreme Court Act 1986 s 4(1).
Court Procedures Roules 2006 rr 35, 767
Supreme Court Rules r 4.06 (originating motion)
; Uniform Civil Procedure Rules 1999 r 10 (application)
..-(Sﬁ) Supreme Court Civil Rules 2006 r 34 (summons)
(TAS) Supreme Court Rules 2000 r 90 (application in chambers)
(wA) Rules of the Supreme Court O 41 1, O 51 r 1 (summons).
IAs/to ex parte applications see (360-250].
7, (CTH) Federal Court Rules O 19 r 2
' (ACT) Court Procedures Rules 2006 r 767
Uniform Civil Procedure Rules 2005 r 6.2(3)
Uniform Civil Procedure Rules 1999 r 31(5)

me Court Civil Rules 2006 r 39
| Civil Procedure) Rules 2005 r 6.02.

a the Northern Territory, Tasmania and Western

“"F . Supre

" (VIC) Supreme Court (Genera
% There are 1no express provisions 1
‘Australia; however, note the following provisions:
(NT) Supreme Court Rules r 46.03

(TAS) ‘Supreme Court Roules 2000 r 531.
(WA) Rules of the Supreme Court © 9 r 1.
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Rules 2005 r 9.09
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~ [360-266] Application in existing proceedings

appointment of a receiver in proceedings which are alread

otion in the proceedings.’

x:r,r?cleiver may be appointed on appea
oot sought in the court below.”

1 even though the appointment was

n see [360-310], [
ACTIGE AND

Norton v Gover [1877] WIN 206. See:

(CTH) Federal Court Rules 2011 r 17.01 (interlocutory application)

(ACT) ' Court Procedures Rules 2006 rr 766, 6006

~ ¢+ (NT)  Supreme Court Rules r 4.02 (summons)

(NSW) Uniform Civil Procedure Rules 2005 r 18.1

(QLD) Uniform Civil Procedure Rules 1999 r 31

(SA}  Supreme Court Civil Rules 2006 r 131 (application)

(TAS)  Supreme Court Rules 2000 r 524 (application)

Supreme Court {General Civil Procedure) Rules 2005 r 4.02 (summons)
Rules of the Supreme Court O 4 r 2,051t

225 Hyde w Warden (1876) 1 Ex D 309,
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(iv) Evidence in Support
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PPOi'n]t Affidavits The affidavit or affidavits in support of the application
i a receiver must set out the evidence on which it is alleged to be
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360 — RECEIVERS

[360-270]

Halsbury's Laws of Australia

just and convenient that an appointment be made, and the cogency of
evidence required will vary according to the degree of urgency and the .
of the appointment sought.] In most jurisdictions, the affidavits may he “
before or after the commencement of the procccdings.z i

Nores
1. Nautional Australia Bank Lid v Bond Brewing Holdings Lid [1991] 1VR 386 5 530
nom Bond Brewing Holdings Lid v National Australia Bank Led (1990) 1ACSR4§
455; (1990) 8 ACLC 330 ac 340; BC900088+4, SC(VIC), Full Court, !
2. (CTH) Federal Court Rules 2011 r 29.01
(ACT) Court Procedures Rules 2006 r 6714
(NT)  Supreme Court Rules r 43.07
(SA) Supreme Court Civil Rules 2006 r 162(10)
(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 4307
There are no equivalent provisions in the other jurisdictions. However the coursly,
a general power to allow the use of an affidavit despite any irregulariey: =
(NSW) Uniform Civil Procedure Rules 2005 r 35.1
(QLD) Uniform Civil Procedure Rules 1999 r 436
(TAS) Supreme Court Rules 2000 r 506
(WA) Rules of the Supreme Court O 37 r 5.
[360-275] Consent and fitness of nominee A person will notk

appointed as a receiver unless he or she has first consented to so act, cithe.
personally in court or in writing.! The consent is generally witnessed nd
verified by the affidavit of the attesting witness.” In most cases, an affidig
the effect that the nominee is a fit and proper person is required.” If there!
competing nominees, both of whom are fit, the nominee of the applica[!l"i
usually preferred.” The receiver may be discharged if such an affidavit is foé
to contain misleading statements.” In the case of an appointment to the mﬁ
of a corporation, the nominee must be a registered liquidator and must 188
related to the corporation in various specified ways.”

Notes

1.

19}

[9]]
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Watt v McCrmmie (1899) 3 ALR (CN) 13. See also:

(ACT) Court Procedures Rules 2006 r 766(1)

(NT)  Supreme Court Rules r 39.04

(QLD) Uniform Civil Procedure Rules 1999 © 267(1)

(TAS) Supreme Court Rules 2000 r 447

(VIC) Supreme Court (General Civil Procedure) Rules 2005 r 39.04.

There are no equivalent provisions in the other jurisdictions.
q b J ,IP[!#

For a form of consent and affidavit verifying see Court Fornts, Precedents att
— New South Wales, Vol 3, RECEIVERS, Prr 450.15. 450.20. 48
National Australia Banlke Ltd v Bond Brewing Holdiugs Ltd [1991] I VR 38655}3“,1
nom Bond Brewing Holdings Lid v National Australia Bank Lid (1990) 14 » Ha
172-3; (1990) 8 ACLC 330 at 333; BCY000884, SC(VIC), FUUA Courh i o
Sillestone Colliery Co Lid (1883) 53 L] Ch 352. For a form of affidavit © :
Court Forms, Precedents and Pleadings New South Wales, Vol 3, JLCEIVERS: s
. 10
Parkinson @ Morkaya [2008] NSWSC 1183; BC200809837 at (3] per Bre'®
also {360-350].
Re Church Press Litd; Victoria House Printing Co Ltd v Church Press Ltd {
247 at 249 per Eve J. Ch D.
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Appointitent by the Court [360-280]

e cc;pomtions Act 2001 s 4 {8, This provision applies to court as well as private
urgency and the 13 R ¢ sqrments: Garden Mews-St Leonards Pty Lid v Butler Pollnow Pty Lid (Ne 2) (1984)
affidavits may |, ity L 2 ACLR 117 at 1195 BC8400237 sub nom Garden Metws-St Leonards Pty Ltd v Bitler
2 Y beg Lid (No 3) (1984) 2 ACLC 651 at 653 per MeLelland ], SC{NSW). See

23 ACSR 552; 15 ACLC 970.
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ind the cogency

Po our Pty
I nerally Jenner v
As f0 appointment
" CORPORATIONS (120~

Selmoore Pry Lid (1997) 74 FCR. 5265
1t of a qualified receiver of a corpora
12710] note 7.

1 [1991] 1 VR 386 ar'sig

sk Lid (1990) 1 ACSR
C), Full Court, 4;
(c) GROUNDS FOR APPOINTMENT

ty The court will appoint a receiver at

2 secured creditor whose security has become enforceable whether
is available,”> and notwithstanding that there is

“not the statutory power
ress provision for the appointment of a receiver made in the security
q 1l be made on default in the payment of

3 Thus an appointment wi
or on the occurrence or non-occurrence of any other
6 A receiver will be appointed if

4 or interest’
renders the security enforceable.
grounds different to
e at that time.” The

ility is established at the hearing even if it is on
lied on in instituting proceedings, OF not in existenc

Il appoint a receiver to collect rent and manage the security where an

ite sale would not be advantageous.8 An appointment will readily be

foreclosure’ or for the taking of an

11 put not after

pending the hearing of an action for
19 or after the making of an order for foreclosure nisi,
n the

an-order absolute.’? Nor will an appointment generally be made ©O
plication of a subsequent mortgagee where the prior mortgagee is in
sion, unless that mortgagee has notice of and consents to the appointment,
30 court is satisfied that nothing remains due to the prior mortgagee. A
Jeceiver may also be appointed in a1i§1 of a private appointment where the private

. ; A
ppointees powers are uncertain.

0] Enforcement of securi

Lules 2005 r 43.07,
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vite any irregularicy:
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. That is, the power contained in the various property sratutes: see [360-25].
"lj'h'm v Nixon (1883) 25 Ch D 238; [1881-85] All ER Rep 427.

3. MeMahon v North Kent Iromworks Co [1891] 2 Ch 148. As to specific instances with
JTespect to corporations sec CORPORATIONS [120-12?1{!1.

i .;gjgkfus v Worcester and Birmingham Canal Proprictors (1868) LR 6
Bissill v Bradford Trannvays Co [1891] WN 51.

Hodson v Tea Co (1880) 14 Ch D 859 (the presentatio

5
6.
; Re. Carshalton Parle Estate Ltd [1908] 2 Ch 62.
9

7(1)
Eq 437;37 1) Ch

Rules 2005 r 39.04

-isdictions.

n of a winding-up petition).
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art Formns, Precedents
450.20.
Lid [1991] 1 VR 386 232
Bank Ltd (1990) 1 ACSR:
Z(VIC), Full Courts fil"
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ales, Vol 3, RECEIVERS: Pr
09837 at [3] per Breretonj;

. Borough of Darramatta v Powell (1906) 22 WN (NSW) 218.

¢ Tillett v Nixon (1883) 25 Ch D 238;
). 'Re Crompton & Co Lid [1914]) 1 (€8 Eeg
g Weston v Levy [1887) WN 76.

Wills v Luff (1888) 38 Ch D 1
Collic v Merlaw Nominees Pty Lid (it lig)

(1881-85] All ER Rep 427-

97: 57 1] Ch 563; 36 WR 571.
[2001] VSC 60; BC200100899 at [13] per

» Church Press Lrd (1917)
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