[415-95] Halsbury's Laws of Ausriaia

As to the abolition of the disunction between telonies and nusdemeanours see
CIIMINAL LAw [130-10], [130-130010].

2. In Queensiand. a convicted person cannot. Whilst serving a sentence of three veyy
or move. bring a tort action of a property nature or tor the recovery of anv dely o}
damage. including damages for personal mjurv: (QLIDY Public Trustee Act 197g
ss 90(a). 95. See also Frizpatrick v _fackson [1989] 2 Qd 1R 542: (1988) 33 A Crim R
382, SC(QLDY, Full Court: Tyler v Krause [2003] 1 Qd R 453: (2002) 132 A Cripy,
1 334; [2002] QCA 295 BC200204642,

REVENUE

[415-100] Bankrupts Where the defendant is a bankrupt, an action for
damages in tort cannot be proved in bankruptey.' A bankrupt remains liable o
be sued in tort even after discharge.” Where a plaintiff has a right of action in
tort against the estate of a deceased person and that estate 1s insolvent, the
plaintiff may prove in the administration of the estate for unliquidated damages.’
. Where the plaintiff is a bankrupe and the claim in tort relates to the properey
of the bankrupe, the trustce in bankruprey is entitled to present the claim to
the exclusion of the ‘;)ankrupt_4 However, the bankrupt is entitled to bring the

405 — TAXATION AND

“’_,1 claim personally where the claim relates to a personal wrong.” It is not clear
who is the proper person to bring such a claim where the same act causes both
personal damage and damage to property and there is no disunct cause of
action.”

Nores

1. (CTH) Bankruprey Act 1966 5 82{2). Where the facts give rise 1o a claim in both
contract and tort, the claint i provable as a clam in contract: Re Grear Onme Trantys
Co (1934) 50 TLIL 450), See also Re Esrate of Fitzhardinge; Ex parte Hely (1894) 13
LIL (NSW) B & P 132: Re A Brown & Sens Pry Lid and Companics At 1961
| [1964-65] NSWIR 575; (1964) 81 WN (Pt 1) (NSW) 402: Cornelivs v Barewa Oil and
[ Mining (NL) (in lig) [1982] WAIR 311; (1982) 42 AL 83: 64 FLIX 287: Re Southern

Cross Coaches Lad (1932) 49 WN (NSW) 230. As to the situation where there 18
abilicy
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provision for indemmity under an insurance contract in relation to toraous li
see (CTH) Bankrupeey Act 1966 s 117,

5. Ihid s 153(1).
. .

3. Ibid s 116(1).

4 Ibid s 60(2), 60(3). For the test régarding applicability of this section see Cox 1!

Jonrneanx (No 2) (1935) 52 CLIR 713 av 721: [1936] ALR 4; (1935) ¥ ALJ 127 per
12ixon J. See also Faulleer v Bluorr (1981) 52 FLIR 115: Dacmar v Industrial Commisson
of New Sowth 1Wiles (1988) 12 NSWLR 45: 79 ALIR 591; 90 FLIL 40% C-Tm‘ v
| Conmnervial Equity Corp Lid (1998) 200 WAL 109 ar T16 per Kennedy J. at 123 pF
Walsh [: BCYS03480.
5. Where there are clear causes of action, the property action is stayed. but the hﬂﬂ‘kf%}‘[
can continne the action with regard to personal injury: Bullock 1 Goodluck 1983 (.1[5
1L 226: (1983) 48 AL 217. SC(TAS): Holues v Goodyear Tyre & Rubber € (Aust)
Lid (1984) 55 ALR 394: 73 FLIL 88, SC(QLD);
6. See Menlock v Meloney (1967) 111 Sol Jo 437, CA (suggests that where the C} o
based on a property mierest, notwithstanding that alleged dimage mcludes ment
physical suffering or loss of reputation, proceedings are stayed).

aim 18
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ey \
[415-105] Assignees Although a causc of action in tort caniol gcmf;‘l]l{
be .lssqgncf.[.' the damages from an action may be uasigswd.: An assignor .I}‘n-n:
bring an action in the assignor’s own name.” These rules do not operate ¥
7 LexisNexts B:mcr\ﬂ‘“h’
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General Principles of the Law of Torts [415-110]

the cause of action is related to rtangible property which has been

() the causs \

assigned; 3

(2) the cause of action is not a personal one and the assignee has a genuine =

and substancial interest in the success of the action;” or

3) the damage suffered has been indemnified by an insurer.® ey

The rights of action which pass to a trustee in bankruptcy can be passed by -

7 i

the trustee to another. @,

- Notes —

3| |, Prosser v Edmonds (1835) 1Y & C Ex 481; 160 ER 196; Defries v Milne [1913] 1 Ch &)

< v8:(1912) 82 L] Ch 1; 107 LT 593; Re Great Orme Trantways Co (1934) 50 TLR 450, o~
3 Poulton v Contmenwealth (1953) 89 CLR 5S40 at 602; [1954] ALR 1; (1953) 27 ALJ
f 707 per Williams, Webb and Kiwo JJ; Compariia Colombiana de Segiiros v Pacific Steamn

% Navigation Co [1965] 1 QB 101 at 121; [1964] 1 All ER 216 per Roskill J.

Y 2. Glegg v Bromley [1912] 3 KB 474; [1911-13] All ER Rep 1138, CA; Campbells Cash

i and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 ALR 58; 80 ALJR 1441 ac 1459; [2006]
HCA 41: BC200606677 per Gummow, Hayne and Crennan JJ.

3. New Zealand Loan and Mercantile Agency Co (Led) v Mitchell (1906) 26 NZLR 433;
Poulton v Commonwealth (1953) 89 CLR 540 at 602; [1954] ALR 1; (1953) 27 AL]J
707, HC ot A.

4. Re Kenneth VWight Distributors Pty Lid (in lig); W] Vine Pry Ltd v Hall [1973] VIR 161;
Campbells Cash and Carry Pty Ltd v Fosrif Pry Lid (2006) 229 ALR 58; 80 ALJIR 14441
at 1459: [2006] HCA 41; BC200606677 per Gummow, Hayne and Crennan JJ.
Assignment of property is not invalidated merely because the property is the subject
of lirigation ot cannot be recovered without litigation: Dawson v Great Northern and
City Railway Co [1905] 1 KI3 260 at 271; [1904] WIN 210 per Stirling LJ. If A transfers
property to B, A may also assign a right ot action for breach of contract in relation
to that property: Ellis v Torringron [1920] 1 KB 399 at 412-13: (1919) 122 LT 361
per Scrutton LJ. This may also apply it the cause of action is a tort: Trendtex Trading
Corp v Credii Suisse [1980] QB 629 at 657; [1980] 3 All ER 721; [1980] 3 WLR 367
per Lord Denning MR, CA.

[f A makes a voluntary payment to B to compensate B for loss caused by C, A may
oy take a valid assigniment of B claim in tort against C: Esso Petroleum Co Ltd v Hall
Russell and Co Lrd [1989] AC 643; [1989] 1 All ER 37: [1988] 3 WLR. 730 at 738
per Lord Gott.

First Ciry Corp Ltd v Downsview Noniinees Ltd [1989] 2 NZLR 710 at 757 per Gault J

(atfirmed on other grounds Downsview Nominces Ltd v First City Corp Led [1993] AC

295; [1993] 3 All ER 626: [1993] 2 WLR 86: (1992) 11 ACLC 3101, PC); Monk v

Australia and New Zealand Banking Group Led (1994) 34 NSWLR 148 at 152 per

Cohen J: South Australian Management Corp v Sheahan (1995) 16 ACSR. 45 ar 57-8;

13 ACLC 328 per Debelle J, SC(SA); National Mutual Property Services (Aust) Pry Led

v Citibank Savings Lid (1995) 132 ALR 514 at 537-9 per Lindgren J; Beatty v Brashs

Pry Led [1998] 2 VIR 201 at 214-15: (1995) 13 ACLC 925 per Smith J.

6. In chis case, the doctrine of subrogation allows the insurance company to bring the
action in its own name, The right arises only where the policy is one of indemnity,
and thus will generally apply only to property insurance: King v [icroria Tnsurance Co
Lid [1896] AC 250; (1896) 74 LT 206; 12 TLR 285, PC: Compania Colombiana de
Segtiros v Pacific Steam Navigation Co [1965] 1 QB 101 [1964] 1 All ER 216. As to
subrogauon generally see INSURANCE [235-930]-[235-995].

Guy v Churchill (1888) 40 Ch ID 481.

(S]]

[415"110] The Crown The Conunonwealth and Scate or Territory Crowns
ve the same tortious liabilities as a subject.' The Crown can be held vicariously
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[415-110]

Haisbury’s Laws of Anstralia

. N ) : . o - . ~n 2
liable,” but this liability does not alwavs extend to its officers™ or the armeq
-~ Jd - ~ . a9 - .
forces.” The Crown may exempt itself tfrom liabilicy in a particular cgge and

legislation imposing statutory duties may exclude the liability of the Croy

n ip

a particular case.”

Nores

[N
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The hability of the Commonwealth is established by Conmmmonwealth Constitution
s 75 and (CTH) Judiciary Act 1903 55 36. 64 1 combination with the comimon |y,
See further Bawme v Commonwealth (1906) 4 CLIL 97: 13 ALIL 22: Commonwalyh
Evans Deakin Industries Lid (1986) 161 CLIR 254: 66 ALIL 412: 5 Aust Const LI (g
4) 35; Commompealtl v Mewert (1997) 191 CLI 471 at 495-502 per Dawson . ar 532
per McHugh J. at 552 per Gummow and Kirby JJ: 146 AL 299: [1997] HCA 29
BCY703255,. The (CTH) Judiciary Act 1903 enables an action i tore by a State or
Territory against the Commonweaich in the High Court of Australia (ibid ss 57. 64)
and by the Commomwealth against a State or Territory in either the Supreme Court
of the jurisdiction or the High Court of Australia it the High Court of Australia has
original jurisdiction (ibid ss 58, 64). See also Connmanwealth v New Sonth [les (1923
32 CLI 200: 29 ALIR 289: BC2300035, (CTH) Judiciary Act 1903 ss 59, 64 enable
acuons between States and Territories

As to the capability of a State or Territory to be held liable for a tortious action

see:
N

(ACT) Court Procedures Act 2004 ss 21, 23
(NT)  Crown Proceedings Act 1993 5 3
(NSW) Crown Proceedings Act 1988 < 5
(QLD) Crown Procecdings Act 1980 s 8
(SA) Crown Proceedings Act 1992 s 5
(TAS)  Crown Proceedings Act 1993 s 5

(VIC)  Crown Proceedings Act 1938 ss 23. 25
(WA)  Crown Suits Act 1947 ss 5, 7: see Bell v Hesiern Australia (2004) 28 WAR
555 at 563-4: (2004) Aust Torts Reports §81-777: [2004] WASCA 205: BC200406299
per McLure J.

Nore that the Tability of the Crown is subject to certain exceptions: see notes 3-3
below:
Commonwealth 1+ Connell (1986) 5 NSWLR 218, CA(NSW): Parker v Cominomvealth
(1965) 112 CLIX 295:[1965] ALR. 1094; (1965) 38 ALJR 444; RESI Corp v Sinclair
(2002) 54 NSWLR. 387 at 404-7: [2002] NSWCA 123, BC200202174 per Hodgson
JA . The Crown cannot rely ror a defence on the fact that the rortious act of the servant
was performed under the authorty of void legislanon: James ¢ Cammonwealth (1939)
62 CLR 339; [1939] ALR. 141; (1939) 13 ALJ 34
As to othicers of the Crown see [415-1153].
Joseph v Colonial Treastrer of New South Males (1918) 25 CLR 32: 18 S (NSW) 44'/,:
24 ALIR 185 (the evidence did nor establish a justification of exercise of 1oyt
prerogative as to war): Evans v Finn (1904) 4 SIL (NSW) 297; 21 WN (NSW) 135:
Shaw Savill and Albion Co Ltd v Conunomeealtht (19400) 66 CLIR 344: [1‘-'43] AL :}M‘_
(1940) 16 AL] 219 (no duty exists it mjury is inflicted during course “’-_"“I”'""
operations in time of war), See, however, Gromes 1+ Conimobwealth (1982) 150 C;LI.{
1130 40 ALIC 193: 56 ALIIR 370: Connmomuecalth v Connell (1986) 5 NSWLI "]4:
Parker v Commonwealth (19635) 112 CLIR 293; [1965] AL 1094: (1965) 38 ALJIR
(imimunity does not apply with regard 1o the performance of routing }""'“—ﬁj::
duties). As to peacetnme dutes see Commomwealth v Jenner (1984) Y MVIX the
BCHYNTYTE, CANSW) (it s only with reeard to actual war-like actanies that r(,r
Conmmmonwealth is not lable). The High Court of Australia letc open the tl“"":”é
of such a dury arising 1 war-like operations or mmlitary training exercises smu: {LR
active service m Groves v Conumomvealtlt (1982) 150 CLIL 113 a0 123,00 13“:‘]’0'” i
193 at 201, a4t 210: 36 ALJR 370 per Gibbs C). Stephen, Mason, Aickin and “‘]:l.ll\‘;l-{
and per Murphy |, respectivelv. See also Venvayen 1+ Commomvealth (o 2

! rwoﬂh-’
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General Principles of the Law of Torts [415-115]

712 at 723-+ (1988) Aust Torts Reeports §80-222 per Kay and Marks JJ, SC(VIC),
Full Court (atfirmed Comntonwealth v Venwayen (1990y 170 CLIX 39+ 95 ALR 321:
o4 ALJIR. 340). Military tribunals are exempe trom liability: (CTH) Defence Force
Discipline Act 1982 s 193(1).

Downs v Williams (1971) 126 CLR 61: [1972] ALR 97; (1971) 45 ALJR 376; Sasin
p Commonwealth (1984) 52 ALR 299; 63 FLIR 404, SC(NSW); Howard v Queensland
[20()1] 2 Qd R 154 at 157-59; [2000] QCA 223, BC200003088 per Thomas JA; Bell
y Pestern Australia (2004) 28 WAR 555 at 563-4: (2004) Aust Torts Reports §81-777:
[2004] WASCA 205; BC200406299 per McLure J.

w

[“5_115] Officers of the Crown The Crown is not vicariously liable fm)'
the acts of its servants' in whom there is vested an ‘independent discretion’.”
This Pm;cip]c has particular relevance to the acts of police officers,” and has
peen abolished with regard to police officers in most jurisdictions.”

Notes

1. For example:
(1) magistrates — Thompson v Williams (1914) 32 WN (NSW) 27:

(2) legal aid officers — Field v Nott (1939) 62 CLIX 66(; 13 ALJ 419;
(3) collectors of customs — Baume v Commontwealth (1906) 4 CLR 97: 13 ALR
22 (distinguished Oriental Foods (1 Vholesalers) Co Pty Ltd v Commonwealth (1983)
50 ALIL 452, SC(NSW)): and
(4) pilot of a ship — Actieselskabet Bannockburn v Williams (1912) 12 SR (NSW)

665; 29 WN (NSW) 177, SC(NSW), Full Court; Oceanic Crest Shipping Co v

Pilbara Harbour Services Pty Ltd (1986) 160 CLR. 626; 66 ALR 29; 60 ALJR

+80.
5 Batme v Commomuealth (1906) 4 CLR 97: 13 ALR 22: Shaw Savill and Athion Co Ltd
v Commontwealth (1940) 66 CLIR 344 ar 352-3; [1943] ALR 264: (1940) 16 AL] 219
per Starke |3 Musgrave v Commonwealth (1937) 57 CLIL 514 at 348: [1937] ALR 614
(1937) 11 ALJ 153 per Dixon J; Field v Notr (1939) 62 CLIR 660: 13 ALJ 419 Oeeanic
Crest Shipping Co v Pithara Harbour Services Pty Ltd (1986) 160 CLR 626; 66 AL
249: 60 ALJR 481k Grimwade v Victoria (1997) 90 A Crim R 526 at 36G7-70; (1997)
Aust Torts Reports 81-422; BCY700017 per Harper J. SCVIC): Bell v Western
Australia (2004) 28 WAR 533; (2004) Aust Torts Reports 981-777: [2004] WASCA
205: BC200:406299. See also Anorney-General (NSIV) v Perpetual Trustee Co Lid (1952)
85 CLR 237 at 249: [1952] AL 125: (1952) 25 AL] 762 per Dixon ] (affiemed
Anorney-General (NSIWV) v Perpetual Trustee Co Led (1953) 92 CLIU 113: [1955] AC
437; [1955] ALR 469; [1955] 1 Al EIC 846); Commonwealtl v Connell (1986) 5
NSWLIR 218 av 220 per Glass JA, CA(NSW); Cubillo v Commaompealth (2001) 112
FCR 455 at 529-31; 183 ALIRR 249; [2001] FCA 1213: BC200105126. This principle
iscretion in the exercise of an independent legal
75 CLI 94 at 114: [1947]) ALIL 483: (1947) 21

=

applies to any public officer with d
duty: Little v Commomuealth (1947)
ALJ 292 per Dixon J.
The principle has been abolished in New South Wales: (NSW) Law Reform

(Vicarious Liability) Act 1983 s 8.
Encver v R (1906) 3 CLR 969; 12 ALR. 592 (wrongtul arrest): frvin v FVhitrod (No 2)
[1978] Qd R 271 (stkeout); Griffiths v Faines {1984] 3 NSWLR 633: Skuse v
Commonwealth (1985) 62 ALR. 108, Fed C of A, Full Court: Middleton v Hestern
Australia (1992) 8 WAR 256.
4. (CTH) Australian Federal Police Act 1979 s 64B

(NT)  Police Administration Act 1978 PLVIIA; see Lackersteen v Jones (1988) 92 FLR

6, SC(NT) (the Crown is not liable where the officer is operating outside the course

ot scope of employment)

(NSW) Law Retorm (Vicarious Liabilicy) Act 1983 ss 6, 8

b
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[415-115} Halshurys Laws of Australia

(QLEY Police Service Admmustranion Act 1990 s 1L5{1): see Peat v Lin [2003) 1 B4
IO 40 ac 45-500 [2004] QSC 219 BC200404807 per Atkinson | 2
{SA) Police Act 1998 s 65 ey e
{TAS)  Pohice Service Act 2003 s 84 ] "
(VIC)  Police Regulanon Act 1958 5 1230 see icoria v Horvailr (20021 6 v 336
at 342-0: [2002] VSCA 177 BC200206569
(WA)  Police Act 1892 5 157,
There are no equivalent provisions in the other jurisdictions. See generally New Soiihs
Wales ¢ Ibbetr [2006] HCA 37: BC200610288 ac [4]-[5].

See also POLICE AND EMERGENCY SERVICES [320-175]-[320-225), [320-340),
[320-345].

REVENUE
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[415-120] Corporations A company incorporated by registration has the
. : . |

legal capacity of a narural person and can be lable in tort.” A company can be

: . - - . e} . . . ’ .

hable iselt for the breach of a dury it owes™ and it can also be vicariously liable

for the torts of its emplovees and agents.”

Nores 2

1. (CTH} Corparatons Act 2001 s 124, Where halnhioy i tort depends upon proof of ;

personal fault on the part of the corporation. this must be established on the pare ;

of ‘the directing will and mind’ of the corporadon: Lamard Carrying Co Lid v Asiaric

Perrolevim Co Led {1915 AC 705: [1914-15] Al EIX Reep 280 [1915] WN 119: HL

Bolton (Engineering) Co Ltd v Tf Graham & Sons Lid [1957]) 1 QB 159 at 172: [19536]

3 AL ER 624 per Dennmyg L], CA: Tesce Supennarkets Lid v Nairrass [1972] AC 153

At 1700 [1971] 2 Al EIR 127: [1971] 2 WLIR 1166 per Lord Reid, See ulso Federai

Conmissioner of Taxarion v 11 hirfords Beach Py Lid (1982) 130 CLIR 355: 39 ALIR 321

36 ALTIR 2400 12 AT 692: 82 ATC 4031 Brambles Holdings Lid v Carey (1976) 15

SASI270: 2 ACLIR 176, SC(SA), Full Court. As to the legal capacity of a corporation
see CORTORATIONS [120-3001]-[120-3235].

Lennard’s Carrying Co Ltd v Asiatic Petrolerin Co Ltd [1913] AC 703: {1914-13] All ER

Rep 280; [1915] WN 119 Canherra Fornnwork Pry Lid v Civil & Civic Lid (1982) 41

ACTR 1: 67 FLIX 66,

3. Donaro v Legion Cabs (Trading) Co-op Socicry Lid [1966] 2 NSWIR 383: (1966) 85 WN

(Pe 1) (NSW) 242, CAL See also CORPORATIONS [120-3150)]

410 — TIME

[N}
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An unincorporated assoclation
The

415-125} Unincorporated associations
: i
docs not have a legal identity and cannot sue or be sued in 1ts own name.

A N . : o e irred
committee of such an association, however, can be liable for torts conuitt
d as an

in the course of the association’s activides; the conumnittee can be reate

. - 5. 3 . v wpafE of [h(.'
occupier of association property” and as the employer of any saff of

_ 5 . : : B T siplovers.

association,” and is therefore subject to the habilities of occupiers and ul;l Ie e

S - - : - - cod agains

Rules of court also allow for represencative actions which can be used agai=,

anpecentatives of
wed association as representatives =
hers have

415 — TORT

a member or members of an unincorpor:

the whole group, provided it can be shown that the individual mem the
: 1 i . f v of spest 1l s

a comimon mterest in the mattery” and there is a *‘conumunity of mnted

defence’.”

Nofes

unable e mc\,i
o sue): Lmulu..:
All ER e

2 DRGEE WSS B « D

V. Hall v Leyshon; Ex parre FIall (1893) 6 QL] 232, SC(QLI). Full Com']t ([
Cother v johu Fairfax & Sons Py Lid (1947) 64 WIN (NSW) 154 (unab ]C_J
Assn for Protection of Trade v+ Creenlands Lid [1916] 2 AC 15: (191G

452 (unable to be sued)

. punerwari®
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General Principles of the Law of Torts [415-130]

[a Tasmania. a member or members of a sociery may sue and be sued in the name
of the association where the relevant claim arose in relation to the carrying out of
the objects or affairs of the association: (TAS) Supreme Court Rules 2000 vr 317,
319, 321, 328, 329, 330, 331, 333. A ‘society’ is defined to include unincorporated
societies, fellowships, clubs other than proprietary clubs and associations:

-~

(TAS) Supreme Court Rules 2000 r 5.
Spith v Yarnold [1969] 2 NSWR. 410; (1969) 90 WN (Pt 1) (INSW) 316, CA(NSW):
Green v Perry (1955) 94 CLR 606; [1955] ALR. 761; (1955) 29 AL]J 358; 49 QJPR
113; Ferrall v Hackney London Borongh Council [1983] 1 QDB 445:[1983] 1 All ER 277,
CA. Compare Prole v Allen [1950] 1 All ER 476 (liabilicy was held to rest on one
office bearer only): Robertson v Ridley [1989] 2 All ER 474; [1989] 1 WLR 872. CA
(otfice bearers held not liable to tellow member): Hrybynyuk v Mazur (2004) Aust Torts
Reports 81-774 at 66,238; [2004] NSWCA 374; BC200406987 per Beazley JA,
CA(NSW).
Bradley Egg Farm Ltd v Clifford [1943] 2 All ER. 378, CA; Peckham v Moore [1975]
1 NSWLR 353 at 362-3 per Hutley JA, at 367 per Glass JA, at 371 per Samuels JA,
CA(NSW).
(ACT) Court Procedures Rules 2006 r 266
(NT)  Supreme Court Rules O 18
(NSW) Unitorm Civil Procedure Rules 2005 r 7.4
(QLD) Uniform Civil Procedure Rules 1999 rr 75, 584
(SA) Supreme Court Rules RR 34.01, 34.09
(TAS) Supreme Court Rules 2000 rr 335, 336 (seven people)
(VIC)  Supreme Court Act 1986 ss 33C, 33D, 33L; (VIC) Supreme Court (General
Civil Procedure) Rules 2005 O 18A
(WA)  Rules of the Supreme Court O 18 r 12.

See further VOLUNTARY ASSOCIATIONS [435-230] (liability of unincorporated
associations in tort), [435-245] (representative acrions).
Clark v University of Melbourne [1978] VR 457 at 475 per Kaye J. A representative action
is therefore not available where there is a variety of detences available to different
members of the association: Fearnley v Berry [1924] St R Qd 280, SC(QLD), Full
Court: Serbian Orthodox Ecclesiastic School Community ‘Saint Nikolas® Queensland v
Viaislavljevic [1970] Qd R 386; Healey v Ballarat East Bowling Club [1961] VR 206.
See also Ex parte Goddard; Re Falvey (1946) 46 SR (NSW) 289: 63 WN (NSW) 168;
Carlton Cricket & Football Social Club v Joseph [1970] VIR 487: Wallace v Project Interiors
Pty Ltd [1963] NSWR 1069; Amey v Fifer [1971] 1 NSWLR 685, CA(NSW);
Maritiine Services Board of New South Wales v Australian Chamber of Shipping [1977] 1
NSWLR 648, CA(NSW).

[415-130] Highway authorities Previously, a highway authority' was
immune from an action in negligence for a failure to repair or maintain a
highway.? The immunity did not extend to negligent acts which created dangers
or increased existing dangers to users of the highway® and did not include
negligent non-feasance® with respect to the repair or maintenance of ‘artificial
sttuctures’ on or near the highway.”

Now, the position at common law in Australia is that, to the extent that there
ever existed an ‘immunicty’ for highway authorities,” no such immunicty is
Qurrenty recognised. The liability of highway authorities is governed by the
ordinary principles of negligence, whether the conduct complained of
iMounted to misfeasance or nonfeasance.’

In every jurisdiction, except the Northern Territory, protection for highway
duthorities from liability in respect of nonfeasance has been reinstated by statute
M varying terms.®
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[415-130] Halsbury’s Laws of Austraha

Nores
I. For the definition of ‘mghway’ see Buckle i» Baysiwarer Road Board (1936) 37 CLR 259,
10 ALl 377: 13 LGR (NSW) 130 and  HIGHWAYS, ROADS  AND “RIDGF@'
[225-1)-[225-20], As to highway authorines see HIGHWAYS. ROADS AND Bllll)(;ﬁ;
[225-195]-[225-215] '
2 Buekle v Baysieater Road Board (1936) 57 CLIL 259: 10 AL 377: 13 LG (NSW) 1313
Gorrinpe 1+ Transport Conunission (Tas) (1950) 80 CLRC 357: [1930] ALIR 277: {ld:‘m';
24 AL) 94, As 1o non-feasance see alse Bretherton v Hornshy Shive Couneil | 1963] S|
(NSW) 334: (1963) 8 LGRA 354: 80 WN (NSW) 332, Provided the initiy)
construction was in accordance with the prevailing saandards. there was no liabjligy
to maintain the voad in adequate condition: Buekle v Bayswater Road Board (1936) 57
CLIL 259 ar 284-5: 10 AL] 377: 13 LGR (NSW) 130 per Dixen I: Hellyer
Commenucalth [1964] ALIR 10265 (1964) 5 FLIL 459, SC(ACT). Compare Dopaldson
v Manicipal Couneil of Syduey (1924) 24 S0 (NSW) 4085: 41 WIN (NSW) 98: 7 LGR,
(NSW) 28, SCNSW). Full Court. However, this may not have applied where the
desizn or execution of the road increased or created foreseeable dangers to users:
Municipality of Woollahra + Moody (1913) 16 CLIL 353; 14 SIV (NSW) 16: 19 ALR
196: 1 LGRC(NSW) 188, See further HIGHWAYS, ROADS AND BRIDGES [225-985),
See, tor example, 11ebb v South Ausialia (1 982) 43 ALR 4065: 56 ALIR 912, HC of A:
McDenogh v Commonwealth (1986) 3 MVIX 289 Fed C of A: Travis v Tanderloos (1984)
54 LGIRA 268, SC(QLID); Municipality of Mooliahia 1 Moody (1913) 16 CLR 333: 14
SRC(NSW) 16; 19 ALR 196; 1 LG (NSW) 185, When undertaking repairs, the
authority was only obliged to exercise veasomable care: Gorringe v Transport Cominission
(Tas) (1950) 80 CLR 357: [1950] ALIL 277: (1950) 24 AL Y4: Kirk v Culcairn Shire
Comncil (1964) 64 SR (NSW) 281: 10 LGIRA 153: 81 WN (Pt 2) (NSW) 409,
SC{NSW), Fuli Court.
1. For the definition of ‘non-feasance’ see Buckle v Bayswater Road Board (1936) 57 CLR
259: 10 AL) 377: 13 LG (NSW) 1301 Goreinge v Transport Commussion (Tas) (1950)
80 CLIL 357: [1950] ALR 277: (1954) 24 AL| 94 Bretherion v Horushy Shire Conncil
[1963] SR (NSW) 334: (1963) 8 LGRA 354 80 WN (NSW) 332,
See HIGHWAYS, ROADS AND BRIDGES [225-983]. For the definiion of ‘artificial
structures see Brckle v Bayswater Road Board (1936) 57 CLIR 259 at 286; 10 AL 377:
13 LGR (NSW) 130 per McTiernan ] (accepted i Gorringe ¢ Transport Comntission
(Tas) (1950) 80 CLR 357 at 379; [1930] AL 277: (1950) 24 AL] 94 per Fullagar i
Grafton City Cowncil v Riley Dodds (Aust) Lrd (1956) 51 (NSW) 53 at 57, (1935) 73
WN (NSW) 33, SC(NSW). Full Court.
6. Brodic v Singleton Shire Council (2001) 206 CLR 512 at 570, 573: 180 ALR 145;
HCA 29: BC200102735 per Gaudron. McHugh and Gummow Jh
7. Brodic v Singleton Shive Conneil (2001) 206 CLR 5312 at 577; 180 ALIR 145
HCA 29: BC200102755 per Gaudron, McHugh and Gummow B

8. (ACT) Civil Law (Wrongs) Act 2002 s 115

"

]

[2001]

: [2001]

(NSW) Civil Liability Act 2002 s 45
(QL1Y)  Civil Liability Act 2003 s 37
(SA) Civil Liability Act 1936 s 42
(TAS)  Civil Liability Act 2002 s 42

(VIC)  Wrongs Act 1958 5 83
(WA) Civil Liabiliey Act 2002 5 5Z.

ark

jes corporate and 2
is not liable 11

nary

[415-135] Local authorities Local authorites are bod
thus sue and be sued in their own name.' A local authority y
exercise of its discretio
- policy, unless d_wrtt
om liabllity
rnment

negligence if the damage resules from the bona fide
powers” and it has no dutv of care with regard to decisions ot .
is proof that it was acting ultra vires.” Local authorities are exempt i
for things done for the purpose of executing the relevant local gove
legislation.™
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1.

General Principles of the Law of Torts [415-140]

(NT) Local Government Act 1993 s 7(1)(a)

(NSW) Local Government Act 1993 5 220: (NSW) Interpretation Act 1987 s 30(1)(c)
(QLD) Local Government Act 1993 s 35(c)

(SA) Local Government Act 1999 ss 35(1), 36(1), 36(1)(a)(ii)

(TAS) Local Government Act 1993 s 19(1). 20(4)(b)

(VIC)  Local Government Act 1989 s 5(2)(c)

(WA)  Local Governiment Act 1995 s 2.5(3).

There are no equivalent provisions in the Australian Capital Territory. See also LOCAL
GOVERNMENT.

Sutherland Shire Council v Heyman (1985) 157 CLR. 424; 56 LGRA 120; 60 ALR 1;
59 ALJR 564; (1985) Aust Torts Reports 80-322.

Sutherland Shire Cowneil v Heyman (1983) 157 CLR 424: 56 LGRA 120: 60 ALK 12
59 ALJIR 56+4; (1985) Aust Torts Reports §80-322; Grham Barday Opysters Pry Lid v
Ryan (2002) 211 CLR 540 at 3535 per Gleeson CJ, at 5746 per McHugh J; 194 ALRR
337: [2002) HCA 54 BC200207277; Amaca Pry Lid v New South Tales (2004) 132
LGERA 309; (2004) Aust Torts [eports §81-749 at 63,794 [2004] NSWCA 124
BC200402751 per [pp JA, CA(NSW). A local authority may also be held liable in
negligence for its failure o exercise its powers: Pyrences Shire Council v Day (1998)
192 CLR 330; 151 ALR 147; [1998] HCA 3: BC9300020.

(NT) Local Government Act 1993 s 28

(NSW) Local Government Act 1993 s 731; see also Hudson v Vendeheld (1969) 118
CLR 171

(SA) Local Government Act 1999 s 39

(TAS) Local Government Act 1993 s 341

(VIC) Local Government Act 1989 s 228

(WA)  Local Government Act 1995 5 9.56.

There are no equivalent provisions in the other jurisdictions.

[415-140] Public bodies and public officials Public bodies and public
officials are subject to the same ordinary principles of negligence for their
negligent acts as apply to the activities of private citizens,' with certain

e e e 1\/0 tes

(8]

modifications.? A duty is imposed on public officers to know the limits of their
power and avoid causing foreseeable harm which may result from exceeding
those limits.> Public bodies may be liable for negligent misstatements which
occasion economic loss where there is a proximate relationship between the
maker of the staterment and the recipient.” Liability for negligent misstatements
is not limited to those professing to have special skill or competence, but extends
to public bodies who are non-experts.’

Northern Territory v Mengel (1995) 185 CLIL 307: 129 ALR 1 at 23: BCY506418 per
Mason CJ, Dawson. Toohey. Gaudron and McHugh [J: Pyrences Shire Council v Day
(1998) 192 CLR 330; 151 ALIR 147; [1998] HCA 3: BCY800020 per Gumnmow J;
Crinmins v Stevedoring ndustry Finance Commitiee (1999) 200 CLR 1 ac 18; 167 ALR
1: [1999] HCA 39: BC9907273 per Gaudron J.

These modifications include limiting the liability of a public body to circumstances
where the authority had a duty to act, but has breached that duty: Sutherfand Shire
Corneil v Heyntan (1985) 157 CLR 424 at 432-47: 56 LGRA 120:60 ALR. 1 at 7-18:
59 ALJIX 364: (1985) Aust Torts Reports §80-322 at 68,278-86 per Gibbs CJ (to
eseablish liability, the plaintitf must place actual reliance on the public body carrying

out its functions).

) . .
© LexisNexis Butterworths 787.047 Service 272




[415-140} Halsbury's Laws of Ausnalia

3. Nerthern Territory v Mengel (1993) 185 CLIR 307; 129 ALR 1: BCYSU6418. As to the
tort of misfeasance 1 a public oftice see further [+15-1885]-[415-19053],

1. A relationship of proxmmity exists where there 1s a special relationship, thag i, the
defendant knows or ought to have known that his or her words are such as to induce
another to place reasonable rehance on them: San Sebastiane Pty Lid v Minjsor
administering the Enpironmental Planning and Assessnient Aot 1979 (1956) 162 CLIY 340
at 355; 68 ALIL 161 at 169 per Gibbs CJ, Mason, Wilson and Dawson ).

L Shaddock & Associates Pry Lid v Parramana City Council (1981) 150 CLR 225, 3¢
ALR 385:55 ALJR 713: 1 Aust Const LR 1; Tepko Pry Lid v Hater Board (2001) 206
CLI 1: 178 ALR. 634; [2001] HCA 19: BC200101436: Contmonwealth v Corpelf
[2006) ACTCA 7; BC200603166

REVENUE

ur

405 — TAXATION AND

[415-145] Trade unions A trade union registered under Comimonwealth
legislation has corporate status and mav sue¢ or be sucd in its corporate name,’'
The status of unions registered under State legislation varies. In New South
Wales, Queensland, South Australia and Western Australia, corporate status is
L explicitly conferred,” but in Tasmania, it appears that unions have the same status
44 as unincorporated associations.” Exceptin South Australia,” unions generally are  G@
not immunc from labilicy with regard to any tort, although immunity is

conferred on unions tking ‘protected action’ under Commonwealth

legislation.”

Notes
1. (CTH) Workplace Relations Act 1996 5 8. Sch 1 ¢l 27(¢). See Conaete Construcrions
(NST1) Pry Lid ¢ Auwswalian Building Construciion Employces' and Builders Labourers’
Federarion (1988) 83 ALIL 385 at 393: (1988) ATPR €49-650 per Morling JC.
The federal industrial system also operates in the Ausualian Capital Territory, the
Northertn Territory and Vietoria: see INDUSTIVIAL LAW [23(1-20].

410 — TIME
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(NSW) Industrial Relations Act 1996 s 222
(QLIY) Industrial Relations Act 1999 s 423
(SA) Fair Work Act 1994 5 123

(WAY  Industrial Relations Act 1979 s 60

-
3. The legislinen i Tasmama does not confer corporate status: (TAS) Indusrial
p'.lftl!}'

Relations Act 1954 eV (provides for ‘registration’ « i associations'). As to the ca

of unincorporated associations to sue and be sued see |415-125]

At common law a mrade union can sue and be sued m s own names and judgment
can be executed against umon funds: Tafi” tile Railuay Co v Auntlgamared Seacty’ ol
Railway Servants [1901] AC 4206: (1901) 85 LT 147: Bonsor v Musicians” Unien []“J‘.‘g
AC 104: [1935] 3 All ER 518: Brishane Shipwrights' Provident Union 1 Heggie (1906)
3 CLIL 686: 12 ALIR 107, See also Egan o+ Shop Disiributive and Allied ":m'“h‘jf:-.‘
Federation of Australin and New Sowih ales (1979) 143 CLIR 325 a1t 347:23 ALIR =2

at 274 per Gibbs J (uncertainty of status of some unions).

aces or Oﬂ)li‘lol’l.“

4. In South Australia, umons are immune trom Hability 1 respect of ess:
jspute. unies

done or made i the contemplation or furtherance of an induscrial d
(1) the action 1s ror
(a) recovery of damages for death or personal injury.
(b) recovery of damages for damage to property (not
damage).
(c) conversion or detnue. or
(d) defamation:
(2) atull bench of the Seate industrial commission decermines tl
has been resolved by conciliation or arbitration arose oF

heing econori¢

415 — TORT

h

at a dispute whic
was pro onged 7

xis B”“emonh‘:
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General Principles of the Law of Torts [415-160]

B

unreasonable conduct on the part of a particular person, in which case an acnion
in tort may be brought against that person: or
(3) a tull bench of the State industrial commission determines that all atcempts to

resolve an industrial dispute have failed and, having regard to the nature ot the
dispute, it is in the public interest to allow the action: (SA) Fair Work Act 1994 i
s 138, =
5. (CTH) Workplace Relations Act 1996 s 447 (immunity provisions). ‘Protected %
sction’ is defined in ibid s 435 and is restricted to industrial action taken during the '$
negotiation of certified agreements under the Act. For analogous provisions in New -_:
South Wales see (NSW) I[ndustrial Relations Act 1996 ss 140-142, )

15-150] Foreign sovereigns and states Foreign sovereigns and states are
spect of the death of or personal injury to a person, the loss
le property or the obligations of the state arising out of

[4 ;
liable in tort in re
of or damage to tangib
its possession or use of immovable property, provided that the torr was
committed in Australia.' In other respects, foreign states are immune from
liability unless they submit to the jurisdiction of an Australian court.”

Notes
1. (CTH) Foreign States [mmunities Act 1985 ss 13, 14. See also ibid ss 3(1), 30
(definition of ‘foreign state’). At common law foreign sovereigns and states can sue

but cannot be sued: The Parlement Belge (1880) 5 PD 197; 3 BILC 322.

(CTH) Foreign States Immunities Act 1985 s 9.

[415-155] Diplomats Members of the diplomatic staff of a mission
(including a mission of an international organisation) and consular officers and
employees are immune from the jurisdiction of local courts.' The state which
these officers represent may waive this immunity.” There is no bar to their suing

in tort.

Notes
1. (CTH) Consular Privileges and Immunities Act 1972; (CTH) Diplomatic Privileges

and Immunities Act 1967.
2. (CTH) Consular Privileges and Immunities Act 1972; (CTH) Diplomatic Privileges
and [mmunities Act 1967.

[415-160] Partners Partmers are jointly and severally liable to any person
who is not a partner' for torts comimitted by any co-partner while that
co-partner is acting either in the ordinary course of the business of the furm,
Frgylith 5the authority of the CO»partners.2 Each partner may also incur personal
1l 1itV.

Notes
1. Mair v Wood 1948 SC 83 (firm not vicariously liable for the negligence of’one partner
to a fellow partner). See also Huston v Buras [1953] Tas SR 3.
2. (ACT) Partnership Act 1963 ss 14, 14A. 16
(NT) Partnership Act 1997 ss 14 16
(NSW) Partnership Act 1892 ss 10,12

O LexisNexis Butterworths 787.049 Service 272



[415-160] Halsburys Laws of Australia

(QLD) Partnership Act 1891 ss 13,15
(SA) Partmership Act 1891 s 10,12
(TAS)  Partnership Acc 1891 s 15,17
(VIC)  Parmership Act 1958 ss 14,16
(WA) Partmership Ace 1895 ss 17, 19
It is a question of fact whether a particular act s within the ordinury course or
business: [Talker v Ewopean Elccrones Pry Lid @ lig) (1990) 23 NSWLR 1, See P o
Polkinghorne v Holland (1934) 51 CLR 143, [1934] SASIL 475, [1934] AL 33._5-
(1934) 8 AL 140: Narienal Commaercial Banking Corp of Anstralia Lid v Bany (]"-?fi(\;
160 CLIL 251: 65 ALIL 385: 60 ALJIR 379 (discussion of “ordinary couse of business!)
See further PARTNEISHIPS AN JOINT VENTURES [305-455]. :
3. Meekins v Henson [1964] 1 QB 472; [1962] 1 All ER 899 (distinction berween
vicarious liability and primary personal liability, holding on the facts that only one
member of a firm liable for defamation). See also Hamlyn v_John Houston & Co ['1 903
1 KB 8t, CA; Mercantile Credit Co Lid 1+ Garred [1962] 3 All ER 1103, See also Dybar
Aluninivim Co Lid v Salaan [2003] 2 AC 366 at 375-51: [2003] 1 All ER v7: [2002]
3 WLR 1913 per Lord Nicholls of Birkenhead. See further PARTNERSHIPS AND

405 — TAXATION AND
REVENUE

P JOINT VENTURES
F/’% [415-165] Employers and employees An employer is vicariously lif¥e |
Ly o~ - B . . ‘ |
sl for the rtorts of an employee which are committed in the course of
xa)] employment.’ In such circumstances, the employer and the employee are joint [

tortfeasors® and the personal liability of the employee is not displaced.” An
emplover mav be held vicariously liable even though the employee is immune
from action.* The rule that an employer is not vicariously liable for the torts
of persons exercising public functions with independent discretion” applies to
private employers.® An employer cannot be liable for breaches of statutory duty
imposed only on employees.” In certain circumstances an employer may also
incur personal liability with regard to torts committed by his or her emp]oyee.8

410 — TIME

CONTENTS « TA

Nores

1. See, tor example, Broom v Merean [1933] 1 QB 397: [1955] | All ER 849, CAL ANl
the elements of the tort must be conmuitred within the course of employment: Cn’r{r!
- Lyonnars Bank Nederland v Export: Credits Guaraniee Dept [2000] 1 AC 486 at .4‘13.'
[1999] 1 All ER 929: [1999] 2 WLIR 340 per Lord Woolf MR, Where the emplover
personally directs or authorises the commussion of the tort, liability is direct racher
than vicarious: § &Y Invesnnents (No 2) Pry Lad (in lig) v Commerdial Unient AT
Co of Australia Lid (1986) 44 NTIL 14 ar 36: 85 FLIR 285: (1986) 4 ANZ Ins (.--"
GGHO-TH per Asche J CA(NT). Compare Rose v [roick FHoward (Aust) Py [.;‘,’{T‘Jh—hf
4+ SIA (WA) 1 ar 4 per Keall | DCWA). Sve further EMPLOYMENT []‘.’5*1“4‘-’1‘
[165-1050], [165-1052],
2. As to joint tortfeasors see [415-180]-[415-210],
Rowell v Alexander Mackie College of Advanced Education (1988) 25 118 87
Aust Torrs [eports §80-183 per Samucls JA, CANSW)L A term that an_
iy will be pmphed 0 respect of .”mu..:h:
b lhing 66 130 ER AY3), Ina generally pot 10
il e ' e Co Lid [1957)8C
o L-m](r.lﬂ

90 (1988)
an emplover

will mdemmity the emploves

conduct (see Adamson v _farvis (T827)
relation to neghyeent conduct: Lister v Roniford Jee and Cold Storaer i
335:[1937] 1 AN EIX 125:[1957] 2WLIL 158 (there is no imphed term1n th Sicy
Sy insurance P o

d by the employe
; Ih-,_:,_ml U8
1.‘__I\;‘c\\
1 his

415 — TORT

ol emplovment that an emplovee 15 entitled to the benetit of a1
held by the emplover, nor s an emplovee enutled to be indemmitie
EMPLOYMENT
Territd
¢ for which

Y 0. NSNS PRUREUNE WY « IS S - o}

aainst any liability for neghgene conducr). See furdher

This common law result has been altered by statute in the Northern
South Wales and South Australia. Where an emplovee commits & toF
-orths

exis Butter*0™
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General Principles of the Law of Torts [415-170]

or her employer is vicariously liable, the employee will not be liable to indemnify
the employer and, unless the employee is otherwise ecntitled to indemnity, the
employer shall be liable to indemnify the employee in respect of the tortious liability
incurred. These provisions do not apply however, when a person commits serious and
wilful misconduct constituting a tort in the course of his or her employment:
(NT)  Law Reform (Miscellaneous Provisions) Act 1956 s 22A(1)
(NSW) Employees Liability Act 1991 5 3
(SA) Civil Liability Act 1936 s 27C(1)(b).
See further EMPLOYMENT [165-463]. See also New Soutch Wales v Eade [2006] NSWSC
84 at [38]-[49]: BC200600852 per Hocben J.

This situation also depends on whether the employer is insured and the nature of
the employee’s conduct. Where misconduct is not serious or wilful and the employer
is insured, the insurer is not subrogated to the rights of the employer: (CTH) Insurance
Contracts Act 1984 s 66.

4. For example, when at common law it was not possible for spouses to sue each other
in tort, this did not prevent one spouse trom suing the employer of the other on the
basis of vicarious liability: Broom v Morgan [1953] 1 QDB 597; [1953] 1 All ER 849,
CA; augh v Wangh (1950) 50 SR (NSW) 210,

As to officers of the Crown see [415-1153].

Oceanic Crest Shipping Co v Pilbara Harbour Services Pty Ltd (1986) 160 CLR 626 at
637-8 per Gibbs CJ, at 650 per Wilson J,at 681-2 per Dawson J; 66 ALR 29; 60 ALJR
480,

7. Darling Island Stevedoring and Lighterage Co Ltd v Long (1957) 97 CLR 36 [1957] ALR

505: (1957) 31 ALJ 208.

8. For example, where the employer personally authorises or ratifies tortious conduct
(see Holmes v Mather (1875) LR 10 Ex 261 at 269: [1874-80] All ER. Rep 345; (1875)
33 LT 361 per Cleasby B; Thompson v Cabot (1907) 24 WN (NSW) 40; Dawson v
Council of the Shire of Bulli (1927) 27 SR (NSW) 509; 44 WN (NSW) 166) or when
the employer unreasonably fails to control the conduct of an employee where harm
to a third party or parties is reasonably foreseeable: compare Hudson v Ridge
Manuifacturing Co Ltd [1957] 2 QB 348; Smith v Crossley Bros (1951) 95 Sol Jo 6533,
CA. See fturther EMPLOYMENT [165-104].

>

[415-170] Principal and agent A principal is liable for the torts of his or
her agent when they are cormitted whilst the agent is acting within the scope
of the agent’s authority.! A principal is jointly and severally liable with the
agent.® The principal will be liable if he or she expressly authorised the
commission of the tort or ratified the agent’s acts subsequently.” In most
circumstances an agent will be personally liable for the tort even if it was done
with the principal’s authority and for the principal’s benefit.* If the wrong is
done for the agent’s own private ends, the principal is not liable.” A principal
may be liable even though the agent is immune from action in repect of the

Ay

ey . _ . P . ~
tort.” The common law principles regarding agency with respect to drivers of
motor vehicles are still relevant where an accident victim wishes to sue for

damage to property.’

Notes

Swrith v Keal (1882) 9 QBD 340, CA. See also Kooragang Investments Pty Lid v
Richardson & Wrench Led [1981] 2 NSWLR 1; (1981) 36 ALR 142 (valuer acted
outside scope of his employment with defendants therefore defendants not tiable).
This includes the tort of deceit where it is committed while the agent is acting within
the scope of his or her actual or ostensible authority (see Poseidon Lid v Adelaide

D . & .
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[415-170]

Hualsbury's Laws of Austaiia

N

1]

6.

Perroleinm NL (1991) 105 AL 25 at 37: 68 ALJR 313 per Burchett | (citing Lioyd
v Grace, Smiih & Co [1912] AC 716: [1911-13] All EIRR Rep 531} and defamanon
(Colonial Mutnal Lije Assurance Socicty 1td v Producers and Citizens Co-op Assuranee @
of Australia Lid (1931) 46 CLRC 41 [1932] ALR 73: (1931) 5 AL) 355). As to the tort
of deceit see [415-1620]-[+15-1630]. As to defaimauon generally see DEFAMATION,
See AGENCQY [13-255]-{15-353]

Barkeer 1 Brahan (1773) 3 Wils 368:95 EIC 1104 (authorsed): Hilson v Tinnman (18433
6 Man & G 236 at 242-3; 134 ER 879 at 882 per Tindal C]J (ratitication of Wl‘Ong).;
Hilbery v Hation (1864) 2 H & C 822: 159 ER 341: Hewirt v Bonvin [1940] 1 K
188: (1939) 161 LT 360. CA. Where a person holds out another as having authoriry,
that person is Jiable as principal for torts committed as parc of ostensible authoriy:
Armstrong v Stain [1952] 1 KB 232; [1952] 1 All ER 139, CA: Tiade Practices
Coummission v Queensland Ageregates Pry Lid (1982) 44 ALR 391: 61 FLR 52; (1982)
ATPIC §40-297, Fed C ol A.

Stephens v Elwall (1815) 4 M & S 259; 105 ER 830.

Malcolm, Bnniker & Co Lid v Daterhoiise & Sons (1908) 24 TLIR 854, See also Beack
Perrolew NL v Johmson (1993) 43 FCIU 1: 115 ALR 411: 11 ACSR 103 (where 2
director 15 acting totally in fraud of the company, that is. all the director’s activities
are directed against the interests of the company. the knowledue of the direcror wiléd#
not be arributed to the company in civil proceedings).

See AGENCY [15-255].

Moigans v Launchbury [1973] AC 127, [1972] 2 All ER 606; [1572] 2 WLR 1217
(approving Hewitr v Bonvin [1940] 1 KI3 188; (1939) 161 LT 360, CA (it a vehicle
is driven by the owner’s agent and the use 15 as the owner’s agent, the owner is Hable)).
This principle may be applied to persons other than owners of cars. for example, the
principal may be a bailee (see Soflusky v Egan (1960) 103 CLR 215 at 231: [1960]
Qd R 204: [1960] ALIL 3105 (1960) 33 ALJR 463 per Dixon CJ. Kitto and
Windever JJ: compare Fertlee v Bogoric [1964] SASR 119) or a thief (Christmas i Nicol
Bros Pry Lid (1941) 41 SR (NSW) 317 at 320; 59 WN (NSW) 10, SC(NSW)). The
fact of ownership, however, imposes a presumption that the driver at the time of the
accident is, it not the servant, then the agent of the owner: Barpard 1+ Sully (1931)
47 TLIR 557, KB: Manawani County v Rowe [1956] NZLR 78, CA(NZ): Jennings v
Hannan (No 2) (1969) 71 SRO(NSW) 226, CA(NSW); Parry v Flesser [1953] QWN
13, SC(QLIY), Full Court; Christias v Nicol Bros Pry Lid (1941) 41 SR (NSW) 317
59 WN (NSW) 10. The presumption of agency is limited to motar vehicles and does
not extend to aireratt or boatst Sron v Davis (2000) 204 CLI 333 ar 339-4) pe!
Gleeson CJ, at 420 per Gummow |, at 440 per Hayne |, at 460 per Callinan 117
ALIL 217 [2000] HCA 32: BC200005826 (arreratt): Grmian v McFall (2004) 61
NSWLIR 599 ar 601; [2004] NSWCA 378:; BC200407028 per Giles JA. As to the
e ACN (07 328 207 Pry Lad (in ligh v Bird Camero
4+ ACSIL 503: [2005) SASC 204: BC200503824 pes
Lecident, the situation 18

furcher limits of s principle
(20003) Y1 SASIL 370 ar 597:
Besanko ], Where personal injuries are sustained in a car :
coverned by legislavon in all Austradran jurisdictions:
(CTH) Commonwealth Mortor Vehicles (Liability) Act 1959

(ACT) Road Transport (General) Ace 1999 5 196

(NT) Motor Accidents (Compensation) Act 1979 Act
(NSW)} Moror Accidents Act 1985: (NSW) Moror Accidents Compensaoon
1999

(QLD) Motor Accident [nsurance Act 1994

(SA} Motor Vehicles Act 1959

(TAS)  Moror Accidents (Liabilities and Compensation) Act 1973

(VIC)  Transport Accident Act 1986

(WA) Motor Vehicle (Third Party Insurance) Act 1943,
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General Principles of the Law of Torts [415-180]

[415_175] Husband and wife Spouses are entitled to sue one another' and

, woman who is married does not suffer any disabilities with regard to her rights
c 2

or liabilities n tore.”

Notes
1. (CTH) Family Law Act 1975 5 119.
See also:
(NT)  Married Persons (Equality of Status) Act 1989 s 4
(NSW) Married Persons (Equality of Status) Act 1996 s 5. See further Magill v Magill
[2006] HCA 51; BC200608953 at [27] per Gleeson CJ, at [95] per Gummow, Kirby
and Crennan JJ.
2. (ACT) Married Persons Property Act 1986 s 3(1)
(NT)  Married Persons (Equality of Status) Act 1989 s 3(1)
(NSW) Married Persons (Equality of Status) Act 1996 s 4(1)
(QLD) Law Reform Act 1995 s 18
(SA) Law of Property Act 1936 s 92
(TAS) Married Women’s Property Act 1935 s 3(2)
(VIC) Marriage Act 1958 s 156
(WA)  Law Reform (Miscellaneous Provisions) Act 1941 s 3(1).

(e) JOINT AND SEVERAL TORTFEASORS

(i) Categories

[415-180] Joint tortfeasors Joint tortfeasors are two or more persons who
together are jointly and severally liable for the same tort. The joint liability arises
because their acts have combined to produce the one damage and those acts
were intended, or in law were taken as intended, to be one act or design.1 The
Joint liability may arise through:

(1) vicarious liability;z

(2) the liability of a principal for the tort of the agent;®

(3) the joint breach of an obligation;* and

(4) a tort being committed by persons taking ‘concerted action to a

common end’.”

Each of the joint tortfeasors is liable for the entire loss® and satisfaction of the
loss by one joint tortfeasor discharges the liability of the others.’

Notes

I The Kowrsk [1924] P 140 ac 156: [1924] All ER Rep 168 per Scrutton LJ, CA:
Thompson v Australian Capital Television Pty Ltd (1996) 186 CLR. 5374; 141 ALR 1;
71 ALJR 131: (1997) Aust Torts Reports 981-412. HC of A. The acts do not have
to be simultineous or contemporaneous to be characterised as a Joint tort: Rouse v
Squiires [1973] QB 889, CA.

Jones v Manchester Corporation [1952] 2 QB 852 at 869: [1952] 2 All ER. 125 per
Denning LJ, CA. The relationship may be that of employer and employee (sce
[+15-165]) or, less commonly, that of employer and independent contractor: fones v
Manchester Corporation [1952] 2 QI3 852 acr 870: [1952] 2 All ER. 125 per Denning J.
As to vicarious liability see further [415-80)],

JE & BE Palmer Py Ltd v Blowers and Lowe Pty Lid (1987) 75 AL 509, Fed C of A.
As to the lability of a principal for the tort of an agent see [415-1701].
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4. For example. che jomt liability of occupiers to take reasonable care tor the safery of
persons on their land or builldings: see NEGLIGENCE [300-30]. '

5. The Kowrsk [1924] 1P 140 ac 132: [1924] All ER Rep 168 at 172 per Bankes Lf, Ca
See alsos tor exdample, Schumann v Abbon [1961] SASR 149 ar 1545 pey Red 1.
Sehemmell v Pomeroy (1989) 30 SASK 4501 Brooke ¢ Bool [1928] 2 K13 57%: "}"“-R"r't";jl'
o Chandler (1946) 46 SR (NSW) 370: 63 WN (NSW) 1835 Thempsen v Ausiraliay
Capital Television Pry Lad (1996) 186 CLIL 5742 141 ALIC 1 7TALIR 131: (1997 Aug
Torts Reports §81-412, HC ol A (concerted action by Channel Seven and Channgl
Nine to transmit a television program)

6. A plaintff may choose to sue only one, but the person sued may join the other
tortfeasors as parties to the acuon. The plaintti s enoted to judgment agamst each
and every defendant for the full amount of damages awarded: Bell v Thompson (1934)
34 SIR (NSW) 431 at 435: 531 WN (NSW) 138 per Jordan CJ: Clark v Newsam (1}{4?‘1
1 Exch 131 at 140: 154 ERR 55 per Alderson B: Daniiens 1 Modern Socicry Lid (1910)
27 TLIRC 164, The judgment may be executed in full against any one of the defendants:
Rich v Pilkingron (1691) Carth 171: 90 ERL 7040 A litchell v Tarhuar (1794) 5 Term Rep
649: 101 EIX 362: [ah Tar Baunk Lid v Chan Cheng Kum [1975] AC 507; [1975] 2
All EIX 257 ap 263: [1975] 2 WLR 475: [1975] 2 Lloyds Rep 62. PC: Cassell & Co
Ltd ¢ Broome [1972) AC 1027 ac 1063; [1972] 1 All ER 801, [1972] 2 WLIX 645 per
Lord Hailsham (citng Greemlands Led v TVilinshiest [1913] 3 KB 3017 per Salmon LJ)
(1t 15 well setdled thar where there are several defendants who have all commirred
a joint tort. there can be only one award of one sum of damayes against all of them’).
It is possible to award exemplary damages against one joint tortfeasor but not the
others, it they are sued sepapately: XL Petrolewn (NSTV) Pry Laed v Caltex Oil (Aust)
Pry Lid (1985) 155 CLIR 448; 57 ALIL 639: BCE301117 (rejecting Cassell & Co Lud
v Broome [1972] AC 1027: [1972] 1 All ER 801: [1972] 2 WLR 643).

7. See [415-185] note =,

[415-185] Several tortfeasors Several concurrent torcfeasors may be
distinguished from several tortfeasors causing different damage. Persons whose
separate and independent torts combine to cause the same, indivisible danage
on another are characterised as several concurrent tortfeasors.’ Each concurrent
tortfeasor is liable individually for the whole cLun;zgu.l Concurrent tortfeasors
may be joined in the one action” and satisfaction of a claim by one concurrent
tortfeasor discharges the liability of the other tortfeasors.”
Several tortfeasors are persons whose separate and independent torts cause
fied 5~L‘]'-.'1I".lt(‘]).'. ]:.ﬂc]l
by his or her tort.
; he other
for the

damage to the same person where the damage can be quanti
will be liable only for the separate and distinct damage caused
Satisfaction by one such tortfeasor will not discharge the liabilicy of ¢
several tortfeasors.” The first of two successive tortfeasors may be liable
if some or all of the damage

separate damage caused by the second tortieasor
of the first tort

caused by the second is held to be a foresecable consequence
Whete the evidence is insufficient to determine the apportionment ol damage

. . 1 - N
the damages will be apportioned equally berween the tortfeasors.

Notes
. -'[t’.d
1. Although the acts lead to the same injury, they are separite and nmmmum
N - 1 1 4= 1 \ - . i~ rinl
intention: The Koursle [1924] P 1400ac 159-611 | 1924 All EIL [Rep 168 put bmy;}_d'rw”
CA. See also Nilon ¢ Beszina [19885] 2 Qd IR 420 ar 424 per McPherson Jy ot

v Areaose Lid [2001] QB 351 ar 362-63: [2000] 3 WLR 1184 pur Laws bk [ 285
3. Paton v Parker (1041) 65 CLIL 187: 42 SR (NSW) 17: [1942] ALK 15: 131‘3::1]’(3‘1

50 WN (NSW) 27: Lali v Inglewood Shire Couneil (1963) 110 CcLR 74

i
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General Principles of the Law of Torts [415-190]

R 256: [1963] ALR 657; (1963) 37 ALJR. 25; Chapman v Hearse (1961) 106 CLR
112; [1962] ALR 379; BC6100100; Barisic v Devenport [1978] 2 NSWLIR. 111 at
116-17 per Moftite P, CA(NSW).

3. At common law, several tortfeasors could not be joined. Procedural reforms permit
the joinder of concurrent tortfeasors as co-defendants: see PRACTICE AND
PROCEDURE [325-1310]-[325-1335].

4. Castellan v Electric Power Transimission Pty Ltd (1967) 69 SR (NSW) 159 ac 180-2 per
Asprey JA, CA(NSW); Ruiffino v Grace Bros Pty Ltd [1980] 1 NSWLIR 732; Sadler v
Cresco Fertilizers Pty Lid [1939] VLR 438; Kohuke v Karger [1951] 2 KB 670.

5. This might mean that che second tortfeasor will not be liable as his or her tort caused
no turther damage: Performance Cars Ltd v Abraham [1962]1 1 QB 33. Compare Baker
v Willoughby [1970] AC 467; [1969] 3 All ER 1528: Nilon v Bezzina [1988] 2 Qd
R 420. See also Veait v Jayanabee Joinery Ltd [1963] 1 QB 239; [1962] 2 All ER 568;
Dillingham Constructions Pty Ltd v Steel Mains Pty Ltd (1975) 132 CLR.323; 6 ALR
171; BC7500032.

6. Eyre v New Zealand Press Assn Lid [1968] NZLR. 736 at 745 per McGregor J.

7. Dillinghamn Constructions Pry Ltd v Steel Mains Pty Led (1975) 132 CLR 323; 6 ALR
171; BC7500032; Mahony v | Kruschich (Demolitions) Pty Ltd (1985) 156 CLR 522;
59 ALR 722.

8. Bank View Mills Ltd v Nelson Corp [1942] 2 All ER 477 at 483 per Stable | (reversed
on other grounds Bank View Mills Lid v Nelson Corp [1943] KB 337).

dJOIVOOT 3 1LLL

(ii) Judgment and Contribution

[415-190] Effect of judgment against joint tortfeasor The common
law position that judgment against one tortfeasor barred any subsequent action
against any other' has been abolished by statute.> Consequently, the release of
one joint tortfeasor does not release the other joint tortfeasors in respect of the
same tort.”

Notes

1. This was true even if judgment was unsatistfied: Brinsmead v Harrison (1871) LR 6
CP 584 (affirmed Brinsmead v Harrison (1872) LR 7 CP 547) and was in contrast
to the law relating to ‘several’ tortfeasors: Sadler v Cresco Fertilizers Pty Ltd [1939] VLR,
+38; United Australia Ltd v Barclays Bank Ltd [1941] AC 1; [1940] 4+ All ER. 20). See
also [415-185].

[t does not matter whether the tortfeasors were sued in the one action or separately:
Wah Tat Bank Lid v Chan Cheng Kum [1975] AC 507; [1975] 2 All ER 257; [1975]
2 WLR 475; [1975] 2 Lloyds Rep 62, PC: Bryanston Finance Lid v De Vries [1975]
QB 703, CA.

(ACT) Civil Law (Wrongs) Act 2002 ss 20, 21: see also Thompson v Australian Capital
Television Pty Ltd (1996) 186 CLR 574 141 ALR 1; 71 ALJR 131: (1997) Aust Torts
Reports 81-412, HC of A

(NT) Law Reform (Miscellaneous Provisions) Act 1956 s 12

(NSW) Law Retorm (Miscellaneous Provisions) Act 1946 s 5

(QLD) Law Reform Act 1995 5 6

(SA) Law Retorm (Contributory Negligence and Apportionment of Liability) Act
2001 s 12

(TAS) Wrongs Act 1954 5 3

(VIC)  Wrongs Act 1958 s 24AA

(WA)  Law Reform (Contributory Negligence and Tortfeasors’ Contribution) Act
1947 s 7.
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3. The rule that the release of one joint tortfeasor releases the other has been taken o
have been mimphedh abolished: Thompson v Austalinn Capital Television Pry Lid (19y¢,
Ta86 CLRCS74: 141 ALIC 1: 71 ALTIR 131; (1997) Aust Torts Reports i81-412 HC,
of A. '

[415-195] Entitlement to contribution An entitlement to contributey,
is an entitlement to recover part of the dainages paid to a plaintff. Ac cominon
law, contribution was not allowed for joint' or several® tortfeasors. The common
law position has been abolished by legislacion which provides that a person is
entitled to claim for contribution where he or she is a tortfeasor liable in respect
of damage against a plaintiff.” The category of persons ‘liable” includes not only
a person sued to judgmene,? buc also a person who has submitted to a consent

judgment or has settled the claim made by the plaintiff.” The claim mav be made

against anvone who ‘is, or would if sued have been, liable’ for the same damage.®
Except in Victoria, the legislation allows for contribution only between persons
liable in tort.” Further, the entitlements of some defendants. for example,
employers and insurance companies, to contribution has been limited by

statuce.”

Notes
1. Merryweather v Nixan (1799) 8 Term Rep 186: 101 ER 1337,

2. Horivell v London General Omnibus Co Lid; Re London Tramways Co Lid (1877) 2 Ex
D 365, CA.
3. (ACT) Civil Law (Wrongs) Act 2002 s 21

(NT)  Law Reform (Miscellaneous Provisions) Act 1956 s 12(4)

(NSW) Law Retorm (Miscellaneous Provisions) Act 1946 s 3(1)(c)

(QLI>) Law Reform Act 1995 s 6(c)

(SA) Law Reform (Contributory Negligence and Apportionment of Liability) Act

2001 s 6

(TAS)  Wrongs Act 1954 s 3(1)

(VIC)  Wrongs Act 1958 s 23B(1)

(WA)  Law Reform (Contributory Negligence and Tortfeasors’ Contribution) Act

1947 5 7(1)(c)- B

The right to recover contribution mcludes costs recoverable by the p],linmr:JmH&‘

Hardic & Co Piy Lid v ITyene Shire Conncl (2000) 48 NSWLIL 679 av 685 per

Handley JA. at 686, 689-90: [20001] NSWCA 107: BC200002083 per Giles JA.
4. Binnnen and Oil Refineries (Aust) Lid v Cuir for Goverrimient Transport (1955) 92 CLR

200: [1955] ALIA 325: BC5500620 (person from whom conwribution climed not nb]\c

to dispute Hability of, or amount of damages awarded aganst. adjudged person):
5. Baylis v Wangh [1962] NZLR +4; Bakker v Joppich (1980)) 25 SASI 468: Stoil f".llrz

Yorkshire Road Car Co Lid [1971] 2 QB 651: [1971] 3 All ER 53+, CA: Re 5“’“"”"”(’;3

Lrd [1986] 2 NZLIX 280 at 288 per Barker . See also Soblusky v Egan (]96(_") s

CLR 215: [1960) Qd 1 204; [1960] AL 310; (1960) 33 ALJIR 463 (extends ©

person vicariously liable) i al
ot ' ‘ : 15 claim. 107
Where the person climing comribunon has setded the plammofts clan ied

. Fai T P mo

Junisdictions except Tasmania and Victoria, where the common Jaw has been .

by statute. the person from whom the contribution is claimed may dispute Road
and the extent to which, the tormer s liable ro the plaintft: Srotr o st Yorkshire
Car Co Lad [1971] 2 QB 651: [1971] 3 All EIR 534, CA. o ided
In Tasmania and Victoria. a person who has settled the plaintfl’s clapn i e]jgblci
to recover contribution irrespective of whether or not he or she was 11 fact
(TAS)  Wrongs Act 1954 s 3(1)(d)
rworths
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General Principles of the Law of Torts [415-200]

(VIC) Wrongs Act 1958 s 23B(4).

6. Leeds and Northrop Australia Pty Lid v Electricity Connnission of New South Wales
(unreported, CA(NSW), No 8574/68, 4 May 1973). In general therefore, excepr in
Victoria, the defendants must be joint or several concurrent tortfeasors. For the
Victorian position see note 7 below. As to joint tortfeasors see [415-1 8(]. As to several
concurrent tortfeasors see [415-185] notes 1-4. A defendant who has been sued and
has had judgmenc entered in its favour cannot be subject to a claim for contribution:
James Hardie & Co Pty Ltd v Seltsam Pry Ltd (1998) 196 CLR. 53 at 68-9 per Gaudron
and Gummow JJ, at 98-9 per Callinan J: 159 ALR_ 268; [1998] HCA 78: BC9806759.

7. (ACT) Civil Law (Wrongs) Act 2002 Pt 2.5
(NT)  Law Reform (Miscellaneous Provisions) Act 1956 Pt [V
(NSW) Law Reform (Miscellaneous Provisions) Act 1946 s 5
(QLD) Law Reform Act 1995 Pt 3

(SA) Law Reform (Contributory Negligence and Apportionment of Liabilicy) Act

2001 s 6
(TAS)  Wrongs Act 1954 s 3

(WA)  Law Reform (Contributory Negligence and Tortfeasors” Contribution) Act

1947 5 7.
In Victoria, a claim for contribution may be made even where one wrongdoer is

liable in tort and the other is liable on some other basis such as breach of contract

or breach of truste (VIC) Wrongs Act 1958 23A(1). The effect of the restrictive

legislation in other Jurisdictions may be modified where there are, for example,

co-extensive duties in tort and conrract, [t co-extensive duties are owed, contribution

may be claimed regardless of how the plaindft has framed the action against the

defendant: Leeds and Northrop Auswralia Pry Led v Electricity Commission of New South

Hales (unreporeed, CA(NSW), No 8574/68, 4 May 1973); Employers Corporate

Investments Pty Ltd v Cameron (1977) 3ACLIL 120 ae 123-6; (1977-78) CLC 40-365

per Sheppard J, SC(NSW); Rap Industries Ltd v Royal Insurance Australia Ltd (1988)

5 ANZ Ins Cas 960-876 ar 75.519 per Brownie J, SC(NSW). However, there i

authority to support a more liberal interpretation of liability in rore for the purpose

of contribution: fonstan Pry Ltd v Nicholson (2003) 58 NSWLR 223 at 237-8: 184

FLIR 247; [2003) NSWSC 5005 BC200303036 per Hulme ] (conuavention of

statutory provisions relating to misleading and deceptive conduct torts for the

purposes of (NSW) Law Reform (Miscellaneous Provisions) Act 1946 3 3)
8. See, for example:

{(CTH) Insurance Contracts Act 1984 s 66

(NT) Law Reform (Miscellaneous Provisions) Act 1956 s 22A

(NSW) Employees Liabilicy Act 1991 s 3(1)(a)

(SA) Civil Liability Act 1936 5 27C.

See further [415-165] note 3,

[415-200] Apportionment The aim of contribution proceedings is to
iPportion liability among the tortfeasors according to their relative responsibility
for the tore. The legislation in all jurisdictions gives the court' a wide discretion>
0 award such contribution as it considers to be Just and equitable’.® Such
Pportionment may range from exemption of a tortfeasor from liability* to one
tortfeasor providing complete indemnity to another tortfeasor.’

Notes
[.

This excludes the Jury, exceprt inVictoria where the legislation conters the discretion
o apportion liability to the jury or court’: (VIC) Wrongs Act 1958 s 24(2).

2. The findings of the trial Judge in this matter of discretion should be disturbed on
appeal only in exceptional circumstances: AV Jennings Construction Pry Led v Mawmnill
(1956) 30 ALJR100: Sinclair v 1illiam Arnos Pry Lid [1963] SR (NSW) 88 at 95-6:
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